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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

JANET JEANES, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1259

GREG MCBRIDE, ET AL., SECTION: “E” (4)
Defendants

ORDER AND REASONS

Before the Court is a motion for partial summarggment filed by Plaintiff Janet
Jeanesand a motion for summary judgment filed by Defend&@reg McBride? The
motions are opposedror the following reasons, the CouBRANTS Jeanes’motion for
partial summary judgment arlENIES McBride’s motion for summary judgment. The
Court alsoGRANTS Plaintiffs motion in limine to exclude evidencegading the
contractor immunity defense laid out ia.IREV. STAT. § 9:2771

BACKGROUND

Jeanes owns property located at 2534 Hampton Dugoad in Pine Prairie,
Louisiana®In the summer of 2010, she began discussing thetcontion of a building
on the property (“the Building”) with McBridé.Jeanes alleges she told McBride the
Building was intended to include space for her herged living quarters for herselShe

alleges that, although she and McBride agreed Mi#Bmould not construct the living

1R. Doc. 112.

2R. Doc. 114.

3R. Docs. 127, 141.

4R. Doc. 147. The motion is opposed. R. Doc. 165.

5R. Doc. 174 at 8, 1 7(1) (uncontestmaterial facts in pretrial order).
61d.at 9, 17(2).

’R. Doc. 141-2 at 1-2, 11 1-3.
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guarters, he knew the Building would contain liviqgarters and for that reason would
require an inspectiof.

It is uncontested McBride submitted a proposal ¢éardes, which she signed on
September 23,2010 (“the Propos&éhe materials and plans for the roof of the Building
were provided by S & S Steel Buildings, Inc., dolmgsiness as Metal Roofing Supply (“S
& S”).10 Roy Bergis Smith, through his company, E. SmithrRhing Service, Inc. (“E.
Smith Plumbing”), provided plumbing services foretBuilding! McBride alleges the
Building was completed in 2011, and Jeanes begangutie Building to store farm
supplies, equipment, and h&y.

During the years 2010 to 2015, Jeanegtyed Bobby Nacio to feed her horses
and take care ofthe property on which the Buildslgpcated3Jeanes represents she left
Louisiana in 2011 and retued in the fall of 20184 She alleges she began to discover
defects in the Building in the fall of 2015 and conied to discover defects through the
summer of 20185 Specifically, Jeanes alleges she dug underneathnoo$ of the
Building in two locations and found a sixteen-inch coete slab, rather than the eight-
foot footings and 20 feet of a 24-inch deep chain wall specified ie froposalé

On September 9, 2016, Jeanes filed the instantisuit her Complaint and
Amended Complaint, she names five Defendants: Mb&BrMetal Buildings by Mac, LLC

(“Metal Buildings”); S & S; Roy Bergis Smiit;t and E. Smith Plumbing. She brings five

8ld.at 2, 14.

9R. Doc. 174 at 11 7(2), (3). The proposabn the record at R. Doc. 112-3.
01d. at 11 7(6), (7).

11d.at T 7(8).

2R. Doc. 114-3 at 3, 1 15.

BR.Doc. 174 at 9, 1 7(9).

“4R. Doc. 141-2 at 7-8, 1Y 41-42.

151d. at 8, 1 44.

B|d.at9, 151

7R. Doc. 1.



claims: (1) breach of contract against all Defent$an2) negligence against S & S, (3)
fraud against all Defendants, (4) violation of tbeuisiana Unfair Trade Practices Act
(“LUTPA") 18 gagainst all Defendants, and (5) successor liabdgginst Metal Building$?
The claims against all Defendants but McBride hla@en dismissed? The claims against
McBride are for breach of contract, fraud, and via@atof LUTPA?21

On April 5, 2019, Jeanes and McBride filed the argt motions for summary
judgment?2 In her motion, Jeanes argues she is entitled toigdasummary judgment
that McBride is not entitled to contractor immuniinder la. REv. STAT. § 9:277123 In
his motion, McBride argues he is entitled to summjaggment that all of Jeanes’claims
against him are perempted, pursuant bOREV. STAT. 8 9:2772(A)?4 In the alternative,
he argues he is entitled to summary judgment onh@breach of contract claim because
he is entitled to immunity underALREv. STAT. 8§ 9:2771; (2) the fraud claim because
Jeanes has failed to meet the pleading requiremaRsile 9(b) of the Federal Rules of
Civil Procedure and failed to present evidence atift; and (3) the LUTPA claim because
it has prescribed, and Jeanes has presented nenmmadof LUTPA violationg> The

motions are opposets.

18 A.REV. STAT. § 51:140 ket seq.

R. Docs. 1, 35.

20 R. Docs. 55 (dismissing claims against S&S with@uejudice), 67 (dismissing claims against Metal
Buildings without prejudice), 78 (dismissing claimgainst S&S with prejudice), 84 (dismissing claims
against Metal Buildings with prejudice), 160 (natiof settlement of claims against Roy Bergis Snaitid

E. Smith Plumbing Service, Inc.).

21R. Doc. 1.

22R. Docs. 112, 114.

23R, Doc. 112-1.

24R. Doc. 114-1 at 11-15.

25]d. at 15—-24.

26 R, Docs. 127, 141.



On May 9, 2019, Jeanes filed a motion in limine twlede evidence relating to
McBride’s contractor immunity defeng@ McBride opposes the motio#.The Court will
address this argument in conjunction withadies’ motion for partial summary judgment
on LA. REV. STAT. § 9:2771.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate only “if the movafhiows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”29? “An issue is material if its resolution could affdtie outcome of the actiors?”
When assessing whether a material factual dispxtstse the Court considers “all of the
evidence in the record but refrains from kireg credibility determinations or weighing
the evidence3® All reasonable inferences are drawn in favor of feemoving party2
There is no genuine issue of material fact if, eveawing the evidence in the light most
favorable to the nonmoving party, no reasonabkrtof fact could find for the nonmoving
party, thus entitling the moving party to judgmersta matter of la®s3

If the dispositive issue is one on which the movpeayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would
‘entitle it to a directed verdict if the evidenceemt uncontroverted at trial3* If the
moving party fails to carry this burden, the motiorust be denied. If the moving party

successfully carries this burden, the burden ofdpimtion then shifts to the nonmoving

27R. Doc. 147.

28 R. Doc. 165.

29FeD. R. Qv.P.56;see also Celotex Corp. v. Catredt77 U.S. 317, 322—-23 (1986).

30DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005).

31Delta & Pine Land Co. v. Nationwide Agribusiness.i€o, 530 F.3d 395, 398 (5th Cir. 200&ke also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 150-51(2000).

32Lijttle v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

33Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

34Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 1263-64 (5th Cir. 1991) (quot@ajden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).
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partyto direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.
If the dispositive issue is one on which the nonimgwarty will bear the burden

of persuasion at trial, the moving party may satisf burden of production by either (1)
submitting affirmative evidence that negates aneetial element of the nonmovant’s
claim, or (2) demonstrating there is no evidenn the record to establish an essential
element of the nonmovant’s clai®d.When proceeding under the first option, if the
nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitled
to summary judgment as a matter of I1&%WVhen, however, the movant is proceeding
under the second option and is seeking summarynedg on the ground that the
nonmovant has no evidence to establish an essai¢mlent of the claim, the nonmoving
party may defeat a motion for summary judgment bglling the Court’s attention to
supporting evidence already in the record that waeslooked or ignored by the moving
party.@8Under either scenario, the burden then shifts hacke movant to demonstrate

the inadequacy of the evidence relied upon by thiemovant3® If the movant meets this

35Celotex 477 U.S. at 322—-24.

36|d. at 331-32 (Brennan, J., dissentingge also St. Amant v. Ben®i06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brennan'’s statement of the sumnjadgment standard i€elotex 477 U.S. at 322-24, and
requiring the movants to submit affirmative eviderio negate an essential element of the nonmovant’s
claim or, alternatively, demonstrate the nonmowvaretfidence is insufficient to establish an essential
element);Fano v. ONeill 806 F.2d 1262, 1266 (citinbustice Brennan'’s dissent @elotex and requiring
the movant to make an affirmative presentationé¢gate the nonmovant’s claims on summary judgment);
10A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & M ARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE
8§2727.1(2016) (“Although the Court issued a fivefoor decision, the majority and dissent both agres

to how the summary-judgment burden of proof opesateey disagreed as to how the standard was applied
to the facts of the case.” (internal citations amadt)).

37First Nat1l Bank of Ariz. v. Cities Service G891 U.S. 253, 288-89 (198Mnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 249-50 (1986).

38 Celotex 477 U.S. at 332—-33.

391d.



burden, “the burden of production shifts [back agamthe nonmoving party, who must
either (1) rehabilitate the evidence attacked ie thoving party's papers, (2) produce
additional evidence showing the existence of a geaussue for trial as provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as provided
in Rule 56(f).?% “Summary judgment should be granted if the nonmgyarty fails to
respond in one or more of these ways, paffer the nonmoving party responds, the court
determines that the moving party has met its ultienteurden of persuading the court that
there is no genuine issue of material fact forlttfa

‘[U]lnsubstantiated assertions are not competent many judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise manner in thltat evidence supports the claim.
‘Rule 56 does not impose upon the district coudugy to sift through the record in search
of evidence to support a partygpposition to summary judgment?

ANALYSIS

McBride argues that Jeanes’ claims against him Heen perempted under the
five-year peremption period inALREV. STAT. § 9:2772(A)43 Importantly, the five-year
peremption period under 8§ 9:2772(A) does not appliyaud has caused the breach of
contract or damages sued updn.As a result, the Court first addresses McBride’s
argument that he is entitled to summary judgmentleanes’ fraud claim against him

and that, as a result, § 9:2772(A) applies. Secome, €Court addresses McBride’s

401d. at 332-33, 333 n.3.

41|d.; see also First Natl Bank of Ariz391 U.S. at 289.

42 Ragas v. Tenn. Gas Pipeline €436 F.3d 455, 458 (5th Cir. 1998) (citit@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8ikgptak v. Tenneco Resins, |In253 F.2d
909, 915-16 (5th Cir. 1992)).

43R. Doc. 114-1 at 11-15.

44 A. REV. STAT. 8§ 9:2772(H)(1).



argument that all of Jeanes’claims against himpameempted under 8§ 9:2772(A). Third,
the Court addresses the parties’ motions for sunymuedgment with respect to whether
McBride is entitled to immunity on Jeanes’ breachcohtract claim against him under
LA. REV. STAT. 8§ 9:2771and Jeanes’motion in limine on the sassee. Finally, the Court
addresses McBride’s arguments that he is entitktdummary judgment on Jeanes’
LUTPA claim against him.

l. McBride is not entitled to summary judgment on Jeanes’ fraud
claim against him.

McBride argues he is entitled to summary judgmeanfeanes’fraud claim against
him.45He first argues Jeanes has not met the pleadingirements of Rule 9(b) of the
Federal Rules of Civil ProceduféHe also argues Jeanes has failed to show evideince o
fraud and, as aresult, there are no genuine issumsitdrial fact, it is undisputed that he
has not engaged in fraud, and he is entitled tojueigt as a matter of law.The Court
construes his motion for summary judgment on Jeainasd claim as a motion to
dismiss the claim under Rule 9(b) and, in the altgive, a motion for summaryjudgment
on the claim.

A. Pleading Article 1953 Fraud Under Rule 9(b)

Under Rule 9(b) a partynust state with particularity the circumstances
constituting the fraud of mistake alleged in thengdaint. In this case, Jeanes states she
brings her fraud claim under article 1953 of theilssana Civil Code*8 She does not bring

a claim for delictual fraud under article 234%Article 1953 provides:

45R. Doc. 114-1 at 18-21.

46|d. at 18—19.

471d. at 19-21.

48 R. Doc. 1at 10, 1 35; R. Doc. 141 at 30.

49 “Delictual recovery for fraud is praded for in Article 2315, the general tort provisiof the Civil Code.”
Equilease Corp. v. Smith Int'l, Ind88 F.2d 919, 924 n.4 (5th Cir. 1979) Jeanes’commplgites only article
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Fraud is a misrepresentation or a suppression eftthth
made with the intention either to obtain an unjadvantage
for one party or to cause a loss or inconveniemdde other.
Fraud may also resultdm silence or inactioi?

The article is in the chapter of the Civil Code goving “Conventional Obligations or
Contracts,” in the section entitled “Vices 6bnsent,” which addresses error, fraud, and
duress®! The article contemplates fraud in the formationaotontract, not fraud in
performing a contract?

“[Tlhere are three basic elements to an action ffaud against a party to a
contract: (1) a misrepresentation, suppressiommoission of true information; (2) the
intent to obtain an unjust advantage or to causeatge or inconvenience to another; and
(3) the error induced by a fraudulent act must teeleo a circumstance substantially

influencing the victim's consent to (a cause 08 tbhntract.33“Fraud need only be proved

1953. R. Doc. 1 at 10, § 35. Although the “jurisgemnce surrounding fraud under Article 1847[, ponscf
which were restated in articles 1953—-58,] is carioegdr to the delictual actionEquilease588 F.2d at 924
n.4, Jeanes does not bring a cldandelictual fraud in her Complaint.

The Court notes that, in her opposition to McBrgd®'otion for summary judgment, Jeanes recites
the elements of delictual fraud. R. Doc. 141 at S8Be quotedlewport Ltd. v. Sears, Roebuck & ¢6.F.3d
1058 (5th Cir. 1993), which lists the elements efictual fraud pursuant to Civil Code article 23t
contractual fraud pursuant to article 1953.at 1068. However, she seeks rescission and attsifens,
R. Doc. 1at 10, 1 38. These remedies are addrasded Civ. CobE art. 1958, which deals with contractual
fraud, not delictual fraudSee also Douglas v. Renola Equity Fund I, LLRp. CIV.A. 13-6192, 2014 WL
1050851, at *4 (E.D. La. Mar. 14, 2014) (Vance, disfinguishing between contractual and delictuaufl);
Leon H. Rittenberg lllLouisiana’s Tenfold Approach to the Duty to Infor66 Tul. L. Rev. 151, 169-85
(1991) (explaining distinction between contractuatiadelictual fraud actions).

50 LA. Clv. CoDE art. 1953.

51ld.

52“French doctrine distinguishes between fraud comedlito entice a party into a contradp() and fraud
in performing a contractffaude.” LA. Clv. CoDE art. 1958 cmt. (b). Article 1953, which is a resatent of
article 1847(6) of the 1870 Civil CodseeLA. Civ. CoDE art. 1953 cmt. (a), addresses oulyl, or fraud
committed to entice a party into a contract.

Fraud in performing a contract, is addressed AnQuv. CoDE art. 1997, which addresses obligors
in bad faith.See idcmt. (c) (“In the context of vices of consent, frdd means a stratagem or machination
to take unfair advantage of another party. Badhfabetter conveys the intended meaning here, thatns
intentional and malicious failure to perform.”).tikrle 1997 restates article 1934(2) of the 1870 Civil €od
which addressetraude SeelLA. Civ. CoDE art. 1958 cmt. (b) (“[F]raud in performing a con¢tgfraude) .

. .isthe kind of fraud contemplad in C.C. Art. 1934 (1870).").
53 Shelton v. Standard/700 Assqc2001-0587 (La. 10/16/01), 798 So. 2d 60, 6de also Petrohawk
Properties, L.P. v. Chesapeake Louisiana, |89 F.3d 380, 388 (5th Cir. 2012).
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by a preponderance ofthe evidence and may beledtald by circumstantial evidencét”
“Circumstantial evidence, including highly suspe®facts and circumstances, may be
considered in determining whether fraud has beenmdted.”>>
In Automatic Coin Enterprises, Inc. v. Vend-Tronicse¢.) the Louisiana Fifth
Circuit Court of Appeal clarified that the legal siard for showing fraud is the intention
not to perform at the time the promise is made heeat constitutes a misrepresentation
of a present rather than a future fact:
The jurisprudence is clear that fraud cannot beubed from
alleged misrepresentation(s) alone but, rather,trhbadased
solely on a person's intenbtto perform. The general rule is
that an action for fraud cannot be asserted basednu
statements promissory in nature and relating touret
actions. Neither can fraud be predicated upon teeaefailure
to perform a promise, nor is nonperformance ofgreament
to do something at a future time alone evidencigaid. . . .
However, fraud also may be predicated on promisesien
with the intentionnotto performat the timehe promise is
made. It has been held that promises made withawyt a
intention of performance constitute a misrepresdaobadf a
present rather than a future f&ét.
B. Defendant’s Motion to Dismiss Under Rule 9(b)
McBride argues Jeanes has not met the pleadingimegents for fraud in Rule
9(b) of the Federal Rules of Civil ProcedwreRule 9(b) governs pleading standards for

fraud claims, including state-law fraud clairffs"A dismissal for failure to state fraud

with particularity as required by Rule 9(b) is a dissal on the pleadings for failure to

54LA. Cv. CoDE art. 1957.

55Lomont v. Bennet2014-2483 (La. 6/30/15), 172 So. 3d 620, 629 {otas omitted).

56 433 So. 2d 766, 767-68 (La. Ct. Appa)rit denied,440 So. 2d 756 (La. 1983) (emphasis in original)
(citation omitted).

571d. at 18—19.

58 Dorsey v. Portfolio Equities, Inc540 F.3d 333, 338—39 (5th Cir. 2008) (“[S]taterlraud claims are
subject to the pleading requirements of Rule 9jh(citing Abrams v. Baker Hughes In€92 F.3d 424,
430 (5th Cir.2002)Williams v. WMX Technologies, Ind12 F.3d 175, 177 (5th Cir.1997)).

9



state a claim3®*“Therefore, the time limits applicable to motiorssdismiss under Rule
12(b)(6) should apply, and a party may challengedufficiency of allegations of fraud in
any pleading.®0 Failure to state a claim upon which relief may barged is a defense
that may be raised at tri&l.The instant motion to dismiss under Rule 9(b) wiésdf
before the deadline for dispositive motions in ttase and is timely.

Rule 9(b) provides, “In alleging fraud or mistake, party must state with
particularity the circumstances constituting fraardmistake. Malice, intent, knowledge,
and other conditions of a person's mind may begatlegenerally®2 “What constitutes
‘particularity’ will necessarily differ with the fas of each case and hence the Fifth Circuit
has never articulated the requirements of Rule 9fbgrieat detail® The Fifth Circuit
“interprets Rule 9(b) strictly, requiring the plaifftio specify the statements contended
to be fraudulent, identify the speaker, state whad where the statements were made,
and explain why the statements were frauduléAtAt a minimum, Rule 9(b) requires
allegations of the particulars of time, place, amoditents of the false representations, as
well as the identity of the person making the mggesentation and what he obtained

thereby.®5

59 Shushany v. Allwaste, IN@92 F.2d 517, 520 (5th Cir. 1993) (citiGgidry v. Bank of LaPlac®54 F.2d
278, 281 (5th Cir.1992)).

60 KeyBank Nat. Ass'n v. Perkins Rowe Assocs., N@. CIV.A. 09-497-JJB-SR, 2010 WL 4942206, at *2
(M.D. La. Nov. 30, 2010) (unpublished) (citingF. R. Qv. P. 12(h)(2)(A));see also C&C Inv. Properties,
L.L.C. v. Trustmark Nat'l Bank838 F.3d 655, 660 (5th Cir. 2016) (“[E]Jven whereth is no apparent
reason for doing so, the rules allow a defendarastxertan affirmative defense that may have been suitable
for Rule 12(b)(6) disposition ahe summary judgment stage.”).

61FeD. R. Qv. P. 12(h)(2)(C).

62Fep. R. Qv. P. 9(b).

63Guidry,954 F.2d at 288.

64 Flaherty & Crumrine Preferred Income Fund, Inc. WXU Corp.,565 F.3d 200, 207 (5th Cir.2009).

65 Tel-Phonic Services, Inc. v. TBS Int'l, In&75 F.2d 1134, 1139 (5th Cir. 1992).

10



The Civil Code specifies that contractual fraud magsult from silence or
inaction.é “To find fraud from silence or suppression of threth, there must exist a
duty to speak or to disclose informatiofr."Fraud by omission or silence fis by its very
nature difficult to plead with particularity. Becs@ it does not involve an affirmative
misrepresentation, it often does not occurlapecific place or precise time, or involve
specific persons.88 The Fifth Circuit has held that “[ijln cases concern fraudulent
misrepresentation and omissionfafts, Rule 9(b) typically requires the claimaopiead
the type of facts omitted, the place in which tmeissions should have appeared, and the
way in which the omitted facts made the represeanastmisleading

The section of the Complaint on Jeanes’fraud claiates:

34. Plaintiff hereby incorporates by reference #ilegations
set forth in the preceding paragraphs as if theyewlly

rewritten herein.

35. Defendants suppressed plaintiff's discoveryhaf defects
in the Barn, including, but not limited to, the defs with the
foundation and the plumbing of the Barn, by failing

schedule timely inspections as required by the RAREreby
preventing the Building inspectors and the plainfiom

discovering the defects. See La. C.C. art. 1953.

36. Upon information and belief, the defendants dlck
foregoing in order to obtain an unjust advantagerothe
plaintiff by obtaining the full value of the contetaprice from
Jeanes while delivering a substandard Barn in otdesave
time and expense.

37. The defendants had a further and continuingy dot

disclose the defects in the Barn to the plaintifhigh the
defendants have never done.

66 LA, Clv. CoDE art. 1953.

67Greene v. Gulf Coast Bank93 So. 2d 630, 632 (La. 1992).

68 First Am. Bankcard, Inc. v. Smart Bus. Tech., JA8 F. Supp. 3d 390, 402 (E.D. La. 2016) (Clement,
J).

69 Carroll v. Fort James Corp470 F.3d 1171, 1174 (5th Cir. 2006) (quotldgited States ex rel. Riley v.
St. Luke's Episcopal Hos®B55 F. 3d 370, 381 (5th Cir. 2004)).

11



38. Therefore, plaintiff is entitled to obtain aspgssion of the
contract, damages, and attorney fées.

The factual background section includes an allegathat McBride and Roy Bergis Smith
did not “contact the appropriate permitting authyrio inspect the property” during
construction’t

The Court finds the Complaint alleges the detaifstloe alleged fraud with
particularity. The Complaintincludes allegations thia¢ Defendants, including McBride,
made a misrepresentation at the time the contrastfarmed that the Building would be
constructed in accordance with the McBride propoldallso includes allegations that the
Defendants, including McBride, made omissions tlaétex, and that they gained
additional profit from the job thereby. In this ead eanes sufficiently alleges the fraud is
“predicated on promises made with the intenti@ito performat the timethe promise
is made.”

The Complaint sufficiently alleges McBride did niatend to perform the contract
at the time he gave Jeanes the Proposal, but ratberded to “obtain[] the full value of
the contract price from Jeanes while deliveringthsgandard Barn in order to save time
and expense’® The Complaint also alleges McBride remained sileviten he had a duty
to disclose, because he suppressed Jeanes’ digaoivalleged defects in the foundation
and plumbing of the Building in order to save mon&y a result, the Court finds Jeanes
has pleaded sufficient facts to state a claim fautl and denies McBride's motion to

dismiss under Rule 9(b).

70 R. Doc. 1at 10.

711d. at 5, T 15.

72 Automatic Coin433 So. 2d at 76 7-68 (emphasis in original).
73R. Doc. 1at 10, 7 36.
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C. Motion for Summary Judgment on Fraud Claim

First, the Court notes that “summary judgment iddem appropriate for
determinations based on subjective facts of motinéent, good faith, knowledge, or
malice.”” “One reason for this rule is that subjective facall for credibility evaluations
and the weighing of testimony and summaryjudgmenht® warranted for such
determinations’ At the summary judgment stage, “courts cannot abarsthe merits,
make credibility determinations, evaluate testimonyveigh evidence’

McBride argues Jeanes has failed to demonstraenaige issue of material fact
exists with respect to her fraud claim against Hiiihe Court determines whether there
are genuine factual disputes with respect to whetkleBride poured the concrete
foundation according to the parties’ agreement. Ma® states it is an undisputed fact
that the Proposal does not itemize a cost for ceteci® Although this may be true, Jeanes
testified at her deposition that she paid McBride P®® for concreté® More
importantly, the Proposal, prepared by McBride amghed by Jeanes, includes as a line-
item “290’ Of Concrete Chain Wall According to PErSixteen- 2’ x 8’ Concrete Shafts
According To Plans8% Jeanes states in her deposition that, when she ddgrmeath the
Building, she found there was a sixteen-inch slalbafcrete, rather than the eight-foot
footings and 290 feet in length of a 24-inch-de&pio wall agreed to in the contra®t.

With respect to Jeanes’ claim that McBride frauadulg misrepresented that he would

74 Jones v. Estate of Santiag®d003-1424 (La. 4/14/04), 870 So. 2d 1002, 1006.

SHelwick v. Montgomry Ventures Ltd.95-0765 (La. App. 4 Cir. 12/14/95), 665 So. 2@ 331306 writ
denied 96-0175 (La. 3/15/96), 669 So. 2d 424.

76 Smith v. Our Lady of the Lake Hosp., In®3-2512 (La. 7/5/94), 639 So. 2d 730, 751.

7R. Doc. 114-1 at 19-21.

8R. Doc. 114-2 at 4, 1 22.

R. Doc. 141-14 at 15-16.

80R. Doc. 141-4 at 2.

8l|d. at 25—-27.
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build the foundation in accordance with the Propoda@anes has established factual
disputes as to whether McBride intended to pour drgbur the concrete as required in
the Proposal.

With respect to Jeanes’ claim that McBride frauduhgrconcealed the alleged
defects by not obtaining inspections for the Builgli McBride asserts it is undisputed
that, according to Blake Steiner, an employee efRapides Area Planning Commission,
no inspections were necessary under Jegmersnit for the barn, and McBride could
construct the barn without obtaining inspectiddsJeanes also disputes these
assertion$3 She cites other portions &teiner’s depositions, in which Steiner testifies
inspections were requirett.Jeanes also cites McBride’s deposition testimonwlrich
he stated that Jeanes made him aware she intendealveothe Building be “mixed use,”
meaning commercial and residential, and that residé construction requires
inspections?®> The Court finds Jeanes has established a genuine ssmaterial fact as
to whether McBride agreed to provide the living quess, whether he failed to schedule
an inspection even though he knew Jeanes intenatethé Building to be “mixed use,”
and whether he knew an inspection was required. @anigsues of material fact preclude
summary judgment on Jeanes’fraud claim.

. Genuine issues of material facpreclude summary judgmenton the
issue of whether all of Jeanes’claims are perempted

Because the Court denies McBride’s motion for sumynadgment on Jeanes’
fraud claim, the Court must examine whether the-frear peremptive period ilALREV.

STAT. 8§ 9:2772(A) applies.

82R. Doc. 114-2 at 4-5, {1 25, 26.
83R. Doc. 141-1at 8, 1Y 25, 26.
84R. Doc. 141-9 at 7-8, 32.

85R. Doc. 141-3 at 41-42, 49.
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A. Peremption under LA. REV. STAT. 8§ 9:2772(A)
LA. REV. STAT. § 9:2772(A) provides:

Except as otherwise provided in this Subsectiom,action,
whether ex contractu, ex delicto, or otherwise
including but not limited to an action for failute warn, to
recover on a contract, or tecover damages, or otherwise
arising out of an engagement of planning, consiounGt
design, or building immovabl or movable property which
may include, without limitation, consultation, plamg,
designs, drawings, specification, investigationaleation,
measuring, or administration related to any buitdin
construction, demolition, or worlshall be brought
against any person performing or furnishing landveying
services, as such term is defined in R.S. 37:68&uding but
not limited to those services preparatory to coastion, or
againstany person performingor furnishing the
design, planning, supervision, inspection, or
observation of construction orthe construction of
immovables, or improvement to immovable property,
including but not limited to a residential buildircgntractor
as defined in R.S. 37:2150.1:

(1)(a) More than five years after the date of ragish the
mortgage office of acceptance of the work by owner.

(b) If no such acceptance is recorded within six fi@nfrom
the date the owner has occupied or taken posses$itie
improvement, in whole or in part, more than fiveaye
after the improvement has been thus occupied by the
owner 86

Under the statute, if applicable, the five-year pepe¢ived” period applies to all claims
made in this action, whether in contract, tort,obherwise. “Peremption is a period of
time fixed by law for the existence of a right. @s$ timely exercised, the right is

extinguished upon the expiration of the peremppeeiod.®8 Peremption need not be

86 LA. REV. STAT. § 9:2772(A) (emphasis added).

87 The section is entitled “Peremptive period for ans involving deficiencies in surveying, design,
supervision, or construction of immovables or impgments thereon."See alsoLA. REV. STAT.
§9:2772(A)(1(c) (referring to the “five-year perertive period described in Subparagraph (a)”).

88 | A. Clv. CoDE art. 3458.
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pleaded?® “Peremption may not be renounced, interrupted, arspgnded??
“Peremptive statutes are strictly construed agapesemption and in favor of the claim.
Of the possible constructions, the one that mamd@&nforcement of the claim or action,
rather than the one that bars enforcement shoukdlo@ted.®1

“Ordinarily, the exceptor bears the burdehproof at the trial of the peremptory
exception.?2 Accordingly, McBride bears the burden of proof tvetissue of peremption.
He must show there is no genuine issue of fact thatperemptive period began more
than five years before Jeanes filed suit.

It is undisputed that Jeanes did not obtain a cesdi# of occupancy for the
Building.?3 There is no evidence that acceptance of the workregistered in a mortgage
office. As a result, the applicable legal standadvhether Jeanes occupied or took
possession of the Building more than five yearobeBeptember 6, 2016. The statute and
the cases interpreting the statute do not cleagfing “occupied” or “taken possession.”
The Court interprets this as a factual quesitobegaetermined on a case-by-case basis.

McBride asserts it is uncontested “Nacio testifttét he began to use and store
farm supplies, farm equipment and hay in the baritding in February of 2011” and that
“prior to and following completion of the barn irebruary of 2011 the barn was used for
Janet Jeanes’horse breeding operatidAMCBride cites portions of Nacio’s affidavit, in
which he states the Building was “continuously uasd barn for the storage of hay, farm

supplies, and farm equipment prior to and afteccampletion in February of 2011” and

89 A. Civ. CoDE art. 3460.

90 LA. Civ. CoDE art. 3461.

91Rando v. Anco Insulations In@008-1163 (La. 5/22/09), 16 So. 3d 1065, 1088fwmn omitted).
92]d.at 1082.

93R. Doc. 141 at 17; R. Doc. 154.

94 R. Doc. 114-3 at 3, 11 15, 16.
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for *horse breeding activities prior to and aftés completion in February of 2013%”
McBride further argues the Building “was alwaysthne possession of Jeanes because it
was built on her property” and that it was “occupia part and whole by Jeanes for use
as a barn beginning in February of 2094.”

McBride points to Jeanes’testimonythat “after ttaetowas completed, she stored
the farm equipment in her barfA’”’He cites a portion of the transcript of Jeanes’
deposition in which she states, “We told Bobby Mawniy machinery, my tractors, my 38-
foot hay trailer, everything is supposed to bedmesihe barn?® to support his contention
that the Building was occupied in February 2011. MdB mischaracterizes Jeanes’
deposition testimony about her instructions to Nabioring her deposition, Jeanes does
not state on which date during NacioX)11-15 employmenshe told Nacio her
equipment was “supposed to be inside the b&fn.”

Jeanes points to evidence that the facts cited bgriMe are in disputé?®During
her deposition, she testified the barn had no Bgrid no electricity?1She stated, “The
barn was never used. The bdras never been used, until we started getting readprk
on the barn102 She also stated that by “working on the barn,” sheant “[t]Jo get the
electricity, to get the water to get a trailer heder somebody to live in, to live on the

property,”and this work “didnt happen until 201831n her affidavit, she states she “did

95R. Doc. 114-5 at 3, 11 6, 7.

96 R. Doc. 114-1 at 14.

97R. Doc. 114-3 at 3, 7 14.

98 R. Doc. 114-7 at 6.

99 d.

100R. Doc. 141-1 at 4-5, 71 14-16.
101R. Doc. 141-14 at 12.

102|d'

103]d. at 13.
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not use the Building at all to house horses urftéra[she] returned to Louisiana in the
fall of 2015."104
Jeanes’testimony that she did not use the Buil@img there were no horses in the

building until she returned to Louisiana in 201®a&tes a genuine factual dispute as to
when Jeanes occupied or topkssession of the Building. As a result, the Calenies
McBride’s motion for summary judgment operemption grounds. The jury will
determine the date on which Jeanes ocedpr took possessiarf the Building.

1. The jury will determine whether the fraud exemption in LA. REV.

StaT. 89:2772(H) precludes the application of the fivegar
peremptive period.

LA. REv. STAT. §9:2772(H) establishes the following exceptionthe five-year
peremptive period in 8 9:2772(A):
(1) The [five-year] peremptive period provided lys Section
shall not apply to an action to recover on a codattrar to
recover damages against any person enumerated in
Subsection A of this Section, whose fraud has cdutdee
breach of contract or damages sued upon.

(3) Fraud, as used in this Section, shall have shene
meaning as provided in Civil Code Article 1953.

The Court denies McBride’s motion for summary judgm on Jeanes’fraud claim
against him because there are disputed issues oafath whether McBride committed
fraud. The jury will determine whether Jeang$iable for fraud under article 1953 of the

Louisiana Civil Code.

104R. Doc. 141-8 at 5,  15.
105 A, REV. STAT. § 9:2772(H)(1), (3).
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The jury must find whether McBride is liable foafind before determining whether
Jeanes’ claims are perempted under § 9:277X®).the jury finds McBride liable for
fraud, the five-year peremptive period in 8§ 9:2772(#ll not apply. If the jury finds
McBride not liable for fraud, the jury will determine@hen Jeanes occupied or took
possession of the building, and the breach of attrand LUTPA claims may be
perempted.

IV. With respect to the breach of contract claim, Janes is entitled to
summary judgment on McBride’s affirmative defense d immunity
under 8§9:2771.

Jeanes moves for summary judgment that McBrideotsemtitled to the statutory
immunity afforded by k. REv. STAT. § 9:2771197 McBride moves for summary judgment
on Jeanes’breach of contract claim against higuewg he is entitled to immunity under
§9:2771108 The statute provides:

No contractor, including but not limited to a resmtial
building contractor as defineith R.S. 37:2150.1(9), shall be
liable for destruction or deteriation of or defets in any work
constructed, or under construction, by him if hestucted,
or is constructing, the work according to plans or
specifications furnished to him which he did not keaor
cause to be made and if the destruction, deternmmnator
defect was due to any fault or insufficiency of thkns or
specifications. This provision shall apply regamstle of
whether the destruction, deterioration, or defectuss or
becomes evident prior to or after delivery of theriwto the
owner or prior to or after accegnice of the work by the owner.
The provisions of this Section shall not be subjeawaiver by
the contractoi?®

106 | A, REV. STAT. §9:2772(H)(2) provides, “In any action in whicha@id is alleged, that issue shall be
decided by trial separate from and prior to thaltoif any or all other issues.” To the extent ttaguirement
applies to cases in federal court, the partieseehmaived this requirement. R. Doc. 179 at 2.

07R. Doc. 112.

108R. Doc. 114-1 at 15-18.

09| A. REV. STAT. §9:2771.
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A. Allegations in Complaint with respect to Design Déects

McBride argues that Jeanes did not allege in hen@aint that McBride was
responsible for design defects in the BuildigHe argues he was “not put on fair notice
to defend such claims and would be unfairly prejeditif he is required to do s8B!
Jeanes responds that the Complaint alleges thatrileBvas responsible for design

defects!’2
In her Complaint, Jeanes makes the following fatallagation:

Upon information and belief, McBride contacted $S&teel
Buildings to design and manufacture the Barn, agdSSteel
Buildings did in fact design and manufacture thetengls to
be used in the construction ofthe Barn. Upon infation and
belief, the plaintiff met with representatives of&SS Steel
Buildings, who were doing business as Metal Rooffugply,
to discuss specifics for the design and manufactfréhe
Barn. Subsequently, using the design of S & S SBedtings,
McBride and Metal Buildings by Mac began constrontiof
the Barniis

In the portion of her Complaint regardingrhiereach of contract claim, which Jeanes
brought againsall Defendants, including McBride, Jeanes states:

Defendants agreed to provide the plaintiff withsahle, safe,
and structurally sound Barn and design and constthe
Barn in a good, workmanlike manner.

Defendants failed to comply with their obligationben they
defectively designednd constructed the Barn. See La. C.C.
arts. 2769, 2762.

Plaintiff has suffered damages due to defendamtsabh of
contracti4

10R. Doc. 127 at 5-7.

11]d. at 5.

12R, Doc. 140 at 4-5.

13R. Doc. 1at 4, 1 12.

14 1d. at 9, 11 27-29 (emphasis added). Jeanes also brauglegligence claim only against S&S for
damages resulting from alleged design defdctsat 1 30—33.
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Jeanes clearly states she brings this claim agaatisDefendants, including
McBride. The Court finds Jeanes’ Complaint suffidigralleged McBride is liable for the
Building’s allegedly defective desigh?

B. Immunity Under 8§9:2771

Section 9:2771 provides a contractor with immunfor work constructed
“according to plans or specifications furnishedhim which he did not maker cause to
be madeand if the destruction, deterioration, or defectswdue to any fault or
insufficiency of the plans or specification89The statute is “strictly construed against
the party claiming the immunity and must not beeexted beyond [its] obvious
meaning.1’

In their joint pretrial order, the parties stateistundisputed that S & S, not
McBride, made the plans and specifications for Bwelding.118 However, during the
pretrial conference, the parties clarified that S &rnished the plans for the metal roof
the Building, but not for the foundation of the Bling.1® To the extent there were plans
for the foundation of the Building, they were malle McBride in connection with the

Proposali20 Because McBride made the plans for the foundatiotheBuilding, he is not

115McBride relies orHarris Builders, L.L.C. v. URS Corp861F. Supp. 2d 746 (E.D. La. 2012) to argue he
is entitled to summary judgment becauge Rev. STAT. § 9:2771 does not give a plaintiff a cause of@cti
for alleged design defects. R. Doc. 127 at 6Hlarris Builders the court held § 9:2771 did not provide a
general contractor with a cause of action agaims¢@gineer that prepared plans and specifications.RB61
Supp. 2d at 754Harris Buildersdoes not preclude an owner from bringing a breafthootract claim
against a contractor for damages arising from dedigfects.

16 A. REV. STAT. 8§ 9:2771 (emphasis added).

17 Caskey v. Merrick Const. Go46,886 (La. App. 2 Cir. 3/14/12), 86 So. 3d 1882,writ denied,2012-
0847 (La. 6/1/12), 90 So. 3d 442 (citiMpnteville v. Terrebonne Pash Consolidated Governmerb§7
So.2d 1097 (La.1990)).

18 The parties agree it is an undisputed fact “[t]hatarials and the plans for the Building were prodde
by S&S.” R. Doc. 174 at 9, 1 7(6).

19R. Doc. 179 at 2.
20|d.
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entitled to immunity under 8§ 9:2771 on any claimssing from alleged defects in the
foundation

The Court turns to whether McBride is entitled tommunity under § 9:2771on any
claims arising from defects in the roof or elsewdén the building. The Court must
determine whether McBrideausedthe plans and specifications to be made with respect
to those portions of the Building. Louisiana coustappeal consistently hold that, when
a general contractor hires a subcontractor to gpi®plans and specifications, the general
contractor causes the plans and specificationetmbde and, as a result, cannot invoke
immunity under § 9:277%1

Jeanes argues McBride caused the plans and spgmfic to be mad&2She cites
McBride’s deposition testimony that he “purchasée@ Building from S & S23S & S
proposals for the Building list McBride as the custer and were signed by McBrid#&,
and other S & S documents identify McBride as thetooeer 125

McBride responds that, because Jeanes admits shevithe§ & S to discuss the
design of the Building and approved the designs, Ntb8did not cause the designs to be
madel?6 He also cites the testimony of hisgposed expert Philip Beard regarding
responsibility for design defectd’

The Court finds no genuine issue of material factawhether McBride caused the

plans and specifications for the roof and other mors of the Building to be made.

21See, e.gHageman v. Foremarb39 So. 2d 678, 682 (La. Ct. App. 1989) (hold§@:2771 inapplicable
when builder supplied plans drafted by a third pact owner);A & M Pest Control Serv., Inc. v. Fejta
Const. Co0,338 So. 2d 946, 951 (La. Ct. App. 1976) (same).

122R. Doc. 112 at 12-15.

123R. Doc. 112-2 at 27.

124R. Doc. 112-4. The proposal lists “Metal BuildiniggMac” as the customer, but it is uncontested that, i
2010 at 2011, McBride conducted business as “MBtdldings by Mac.” R. Doc. 174 at 9, 1 7(3).

125R. Docs. 112-5, 112-6.

126R. Doc. 127 at 9-10.

27R. Doc. 127-3.
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McBride testified he purchased the Building from $&nd the plans and specifications
drafted by S & S show McBride was the customer. Etfesugh Jeanes met with S & S to
discuss the designs and approved the designs, tkeme genuine factual issue that
McBride caused to be made the plans for the roofthredparts of the Building other than
the foundation.

The Court has found McBride made or caused to be eandte plans and
specifications for the Building. As a result, Jeameentitled to partial summary judgment
on McBride’s § 9:2771immunity defend¢,

V. The Court grants Plaintiff's motion in limine rel ating to contractor
immunity under LA. REV. STAT. § 9:2771.

In her motion in limine, Jeanes seeks an order fwthg McBride from
introducing evidence or testimony that he is nable for defects because of the
affirmative defense in 8 9:2774% Because the Court finds McBride is not entitledhe
immunity defense in § 9:2771, the Court will notrpet McBride to introduce evidence
related to the defense. The Court grants Jeanesomm limine.

VI. Genuine issues of material fact preclude summaryudgment on
prescription of Jeanes’LUTPA claim and on the meris of the claim.

A. LUTPA claims are subject to liberative prescription
McBride argues Jeanes’ LUTPA claim against him passcribed3® The Court

first addresses whether LUTPA actions are subjegrescription or peremption.

128 Jeanes also argues McBride waivedsttiefense by failing to raise it in his answer[®c. 112-1 at 10—
12. Because the Court grants Jeanes’ motion fotigllsummary judgment on the merits of the defense,
the Court does not address Jeanes’waiver argument.

129R. Doc. 147.

BOR. Doc. 114-1 at 21-23.
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The events atissue in the matter took place betv2®40 and 2016, and this action
was filed on September 6, 2038 The version of LUTPAIn plaeduring that time period
provided that actions alleging unfair trade praesic'shall be prescribed by one year
running from the time of the transaction or act whgave rise to this right of actior32
The statute did not specify whether the period psrescriptive or peremptive. In its 2002
decision inTubos de Acero de Mexico, S.A. v. Am. Intl InvrgCothe Fifth Circuit held
the period is peremptivE3In 2008, the Louisiana Supreme CourtMiller v. Conagra,
Inc., explicitly refrained from deciding whether the rpal is prescriptive or
peremptivel34 In May 2018, the Louisiana legislature amended ttedwte to clarify
violations are subject to “a liberative prescriptiasf one year!3s The accompanying
legislative history sheds no light on whether thadkegure intended the amendment to
be retroactivelsé

Jeanes argues her LUTPAclaim is subject to a ageg-grescriptive period because

the 2018 amendment to LUTPA is impeetive and applies retroactivel Article 6 of

B1R, Doc. 1.

132 A. REV. STAT. 8§ 51:1409(E) (1972)amended byAct 337 of the 2018 Regular Legislative Session1&0
La. Acts 143, 143 (2018).

133292 F.3d 471, 481-82 (5th Cir. 2002) (citations omt}.

134 Miller v. Conagra, Inc,2008-0021 (La. 9/8/08), 991 So. 2d 445, 456.

1B5Act 337 0f 2018, 2018 La. Acts at 143.

136 The digest accompanying the bill states:

[The bill pJrovides for a liberative prescriptionepod with respect to
private actions for violations of the Unfair TraBeactices and Consumer
Protection Law.

Present law provides that an action to recover dctdamages is
prescribed by one year running from the time of thensaction or act
which gave rise to the right of action.

Proposed law amends present law to provide that setlborato recover
actual damages is subject to a liberative presinipbdf one year running
from the time of the transaction or adgtich gave rise to the right of action.

LA. B. DIGEST, ENGROSSED H. 2018-759 Reg. Sess. (2018).
BB7R. Doc. 141 at 34.
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the Louisiana Civil Code provides, “In the abserodecontrary legislative expression,
substantive laws apply prospectively only. Proced@and interpretative laws apply both
prospectively and retroactively, unless therelsgislative expression to the contrafy®
The Fifth Circuit has explained that determining etther a law is procedural or
substantive under article 6 requires the followitvgo-fold inquiry”:

First, the court must ascertain whether in the émaat, the
legislature expressed its intent regarding retrivactor
prospective application. If the legislature did sloe judicial
inquiry ends. If the legislature did not, the coumtist then
classify the enactment as substantive, proceduial,
interpretive. Substantive laws ‘either establish newes,
rights, and duties or change existing ones.” Procablaws,
in contrast, ‘describe the method of enforcing, qgassing,
administering or determining rights, liabilities or
status.’Thus, if a statute ‘merely prescribes thetmod of
enforcing a right which previously existed or mamis
redress for invasion of rights, it is classified @cedural.’
Interpretive laws ‘merely establish the meaning tthhe
interpretive statute had from the time of its emaent.13°

“In Louisiana, statutes of limitation are generatiseated as procedural laws?

In this case, the legislative history of the 2018TIPA amendment sheds no light
on whether the amendment was meant to have retmeaetiect. As a result, the Court
follows the general principle that statutes regagdprescription and peremption are
procedural and have retroactive effé€t.The Court holding the 2018 LUTPA

amendment is interpretive and has retroactive effec

138 A. Cv. CoDEart. 6.

139Holt v. State Farm Fire & Cas. Co627 F.3d 188, 192 (5th Cir. 2010) (citi@gle v. Celotex Corp599
So0.2d 1058 (La. 1992) and quotiPgejean v. Dixie Lloyds Ins. C®655 So.2d 303 (La. 1995)).

140]d. (citing Chance v. Am. Honda Motor C&35 So.2d 177, 178 (La. 1994)).

141The Court notes thatAL REv. STAT. 8 1:2 provides, “No Section of the Revised Stasuieretroactive
unless it is expressly so stated.” The Fifth Citchas explained this applies only to substantivet n
procedural or interpretive legislatioBee Holt 627 F.3d at 192 n.3.
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This holding is consistent with the holding of th@uisiana Third Circuit Court of
Appeal inCongregation of Immaculate Conception Roman CathGhurch of Par. of
Calcasieu v. Sam Istre Constr., I&é.In that case, the court held the 2018 amendment
to LUTPA suggests “the legislature always intendlbd time period to be prescriptive”
and that the amendment “merely clarifies and intetp an existing law*3 The court
found that the amendment did not change the lawréther clarified that LUTPA claims
have always been subject to liberative prescriptiost peremptior44 This holding also
is consistent with Judge deGravelles’ holdingTinnity Med. Servs., L.L.C. v. Merge
Healthcare Sols., In&®

B. Contra non valentem

Jeanes argues that her LUTPA claim has not expirechuse of the doctrine of
contra non valentem¥éFor claims subject to prescriptiorgdntra non valentenapplies
an exception to the statutory prescriptive period mehen fact and for good cause a
plaintiff is unable to exercise [her] cause of antishen it accrues!®*’

In this case, Jeanes brings her LUTPA claim onbthgs that McBride fraudulently

refused to schedule mandatory inspections, whichlss a factual basis for her fraud

1422017-1186 (La. App. 3 Cir. 8/8/18), 253 So. 3d 126
143]d.at 201.
1441d. at 201-02 (citindArdoin v. Hartford Accident & Indemnity Go360 So.2d 1331, 1339 (La. 1978)
(“[Nnterpretive legislation does not create newlas, but merely establishes the meaning that the
interpreted statute had from the time of its enaamlt is the original statute, not the interpretive one
that establishes rights and duties.”)).
145No. CV 17-592-JWD-EWD, 2018 WL 3748399, at *9 (M.Da. Aug. 7, 2018)But see United States v.
Cytogel Pharma, LLCNo. CV 16-13987, 2018 WL 5297753, at *12 (E.D. Cxt. 25, 2018).

In Cytogel this Court relied oi€heckPoint Fluidic Sys. Int'l, Ltd. v. Guccigré88 F. Supp. 2d 780,
792 (E.D. La. 2012), for the proposition that theu@ is “bound by the Fifth Circuit's holding thea. R.S.
51:1409(E) is a peremptive period, but it does begin to run until a continuing violation ceases0’13
WL 5297753, at *12 n.170. The Court did not analy#eether the statute was substantive, procedural, or
interpretive, but instead found that, whether prggton or peremption applied, there would be a “genuine
issue of material fact as to when theepcription or peremption period begaid”
146R. Doc. 141 at 34-35.
147Borel v. Young2007-0419 (La. 11/27/07), 989 So. 2d 42,d® reh'g(July 1, 2008).
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claim 148 As with Jeanes’ fraud claim, McBride alleges thare no genuine issues of
material fact with respect to Jeanes’ LUTPA clafs the Court found in connection with
McBride’s motion for summary judgment areanes’ fraud claim against him, there are
genuine issues of material fact as to whether MiBrioncealed the defects that are the
subject of Jeanes’ LUTPA claim.

The Court finds there is a genuine issue of matéa@ as to whether Jeanes has
good cause for not exercising her LUTPA cause tbacwithin one year. As a result, the
Court denies McBride’s motion for summary judgment Jeanes’ LUTPA claims on
prescription grounds. If the jury finds that the T®A claim is not perempted under
§9:2772, the jury will also determine whether thaiml has not prescribed under the
doctrine ofcontra non valentem

C. Motion for Summary Judgment on Merits of LUTPA Claim

LUTPA makes unlawful “[u]nfair methodasf competition and unfair or deceptive
acts or practices in the conduct of any trade anmerce.9“Atrade practice is unfair
under the statute only when it offends establispeblic policy and is immoral, unethical,
oppressive or unscrupulous. What constitutes arainmfade practice is determined by
the courts on a case-by-case ba%%:The ‘defendant’s motivation’is a critical factor—
his ‘actions must have been taken with the specpgurpose of harming the
competition.™51

The Court finds the disputed issues of material fdtat preclude summary

judgment on Jeanes’ fraud claim againstBvide also bar summary judgment on the

48R, Doc. lat 11, 1 41.

149 A. REV. STAT. § 51:1405(A).

150 Tubos 292 F.3d at 480 (citations omitted).
BBllperiaBank 907 F.3d at 839—-40 (quotind).).
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LUTPA claim. As a result, the Court denies McBr&laiotion for summary judgment on
the LUTPA claim.

CONCLUSION

For the foregoing reasonid; IS ORDERED that the motion for partial summary
judgment, filed by Plaintiff Janet Jeanes, be aarkhy isGRANTED .152Defendant Greg
McBride is not entitled to the contractor immundgfense in k. REvV. STAT. § 9:2771.

ITIS FURTHER ORDERED that the motion for summary judgment, filed by
Defendant Greg McBride, be and herebPiIENIED .153

ITIS FURTHER ORDERED that Jeanes’motion in limine to prevent McBride
from introducing evidence or testimony at trial thee is not liable for defects based on
the contractor immunity defense in 8§ 9:2771 be aarkhy iISGRANTED .154

New Orleans, Louisiana, this 4th day of June, 2019.

_SU§I_E_I\_/IO_RTC%AA ________
UNITED STATES DISTRICT JUDGE

152R. Doc. 112.

153R. Doc. 114.

154 R. Doc. 147. The jury will first determine whethercBride is liable for fraud. If the jury finds McBride
liable for fraud, the five-year peremptive period § 9:2772(A) will not apply, and the jury will make
findings with respect to the remaining issues.hi¢ fury does not find McBride liable for fraud, the five
year peremptive period in § 9:2772(A) will applyadjury will determine when Jeanes occupied or took
possession of the Building. Ifthe jury finds Jeamecupied or took possession of the Buildmgre than
five years before this suit was filed, all of Jearcésms will be perempted. Ifthe jury finds Jearsezupied

or took possession of the Buildirgss thanfive years before this suit wafiled, the claims will not be
perempted, and the jury will make findings with pest to the remaining issues.
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