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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

JANET JEANES, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1259

GREG MCBRIDE, ET AL., SECTION: “E” (4)
Defendants

ORDER AND REASONS

Before the Court is a motion in limine to limit testony, filed by Defendant Greg
McBride.l Plaintiff Janet Jeanes opposes the motidior the reasons that follow, the
CourtGRANTS IN PART andDENIES IN PART the motion, as set forth below.

BACKGROUND

This case arises from the construction of a buildffttge Building”) on Jeanes’
property at 2534 Hampton Dupre Road in Pine Praitaisiana3 In the summer of
2010, Jeanes began discussing the constructiomeoBtiilding with McBride* McBride
submitted a proposal to Jeanes, which she signedSeptember 23, 2010 (“the
Proposal”)®> The materials and plans for the roof of the Builglimere provided by S & S
Steel Buildings, Inc., doing business as Metal RopfSupply (“S & S”)¢ Roy Bergis
Smith, through his company, E. Smith PlumgiService, Inc. (“E. Smith Plumbing”),

provided plumbing services for the Buildirig.

1R. Doc. 146.

2R. Doc. 161.

3R. Doc. 174 at 8, 1 7(1) (uncontestmaterial facts in pretrial order).
41d.at 9, 17(2).

51d.at 11 7(2), (3). The proposalas the record at R. Doc. 112-3.
61d. at 11 7(6), (7).

71d. at 1 7(8).

Dockets.Justia.com


https://dockets.justia.com/docket/louisiana/lawdce/6:2016cv01259/153547/
https://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/6:2016cv01259/153547/195/
https://dockets.justia.com/

On September 9, 2016, Jemmfiled the instant su She alleges McBride did not
obtain the permit required for constructing theIBuig and that there were numerous
defects in the Building.In her Complaint and Amended Complaint, Jeanes rsafive
Defendants: McBride; Metal Buildings by Mac, LLOétal Buildings”); S & S; Roy Bergis
Smith; and E. Smith Plumbing. She brings five clainfil) breach of contract against all
Defendants, (2) negligence against S &S, (3) fragdinst all Defendants, (4) violation of
the Louisiana Unfair Trade Practices Act ("LUTPA)Jagainst all Defendants, and (5)
successor liability against Metal BuildingsThe claims against all Defendants but
McBride have been dismissédThe claims against McBride are for breach of contra
fraud, and violation of LUTPAS

On April 5, 2019, McBride filed the instant motida limit testimony!* He seeks
to exclude (1) testimony McBride was responsibledesign defects in the Building, (2)
estimates of construction repair costs performed ames Decker, and (3) evidence of

alleged concrete and plumbing defects in the BadP Jeanes opposéESs.

8R. Doc. 1L

°ld. at 5, 1 13; 6-7, 11 17-20.

10 A. REV. STAT. § 51:140 %t seq.

1R. Docs. 1, 35.

12 R. Docs. 55 (dismissing claims against S&S withougjpdice), 67 (dismissing claims against Metal
Buildings without prejudice), 78 (dismissing claimgainst S&S with prejudice), 84 (dismissing claims
against Metal Buildings with prejudice), 160 (natiof settlement of claims against Roy Bergis Snaitid

E. Smith Plumbing Service, Inc.).

BBR. Doc. 1.

1 R. Doc. 146.

B R. Doc. 146-1.

18 R. Doc. 161.



LAW AND ANALYSIS

Jeanes will be permitted to introduce evidence regarding design
defects.

McBride argues Jeanes should not be permitted tmduce evidence regarding
design defects because she did not allege in herpamint that McBride was responsible
for design defects in the BuildingAs a result, he argues evidence of design defeatdadv
be unfairly prejudicial to him under Rule 403 ottRederal Rules of Evidence. Rule 403
provides, “The court may exclude relevant eviderides probative value is substantially
outweighed by a danger of one or more of the foliogv unfair prejudice, confusing the
issues, misleading the jury, undue delay, wastiimget or needlessly presenting
cumulative evidencel8

On April 5, 2019, Jeanes and McBride filed motidns summary judgment on
whether McBride is entitled to immunity on claimslated to design defects in the
Building under la. REV. STAT. § 9:27711° On June 4, 2019, the Court granted Jeanes
motion for partial summary judgment dndenied McBride’'s motion for summary
judgment, finding McBride is not entitled to immuyiunder lA. REV. STAT. § 9:277120
In the Court’s ruling on the parties’ motions farrsmary judgment, the Court found the
Complaint alleged McBride was responsible for desagfects, and McBride made or
caused to be made the plans and specificationth®Building2! As a result, the Court

found McBride is not entitled to immunity undea.lREv. STAT. § 9:277122

7R. Doc. 146-1 at 2—4.
18 FED. R. BvID. 403.

B R. Docs. 112, 114.

20 R. Doc. 190.

21R. Doc. 190 at 21-23.
221d.



Because McBride may be liable for damages resultinm design defects in the
Building’s plans and specifications, evidence rethto design defects has substantial
probative value. Because the Complaint alleged Md&rwas responsible for design
defects, introduction of such evidence would notW¥airly prejudicial to McBride.
Jeanes will be permitted to introduce evidence wébpect to design defects. The Court
denies McBride’s motion in limine texclude evidence of design defects.

. James Deckers estimates of contsuction repair costs will be
excluded.

McBride argues estimates of construction costs areg by James Decker should
be excluded®s

On April 5, 2019, McBride filed a motion to exclu@aad/or limit the testimony of
Jeanes’proposed expert Philip Be&fddcBride argued, in part, that Beard’s testimony
regarding damages estimates should be excludedubecBeard did not prepare the
estimate, but rather relied on the estimate pravitbty James Decker, a third party
contractor?>0n June 6, 2019, the Court granted that portiothefmotion and ordered
that Beard’s testimony on Decker’s estimates ofstomction repair costs be excludéd.

For the reasons set forth in the Court’s order ocBhMde’s motion in limine to
exclude and/or limit Beard’s testimony, the Couramgts McBride's motion to exclude

estimates of construction costs prepared by Janeekdd.

23R. Docs. 146-1at 4-7.
24R. Doc. 111-1.

25R. Doc. 111-1 at 11-12.
26 R. Doc. 194.



[1l.  Evidence and testimonyregarding defects in comrete and plumbing
will be permitted.

McBride argues evidence and testimony of defectxaoncrete and plumbing
should be excluded’ He argues such evidence or testimony is does ntsfgahe
requirements of Rules 401, 403, 602,17002, and 703 of the Federal Rules of
Evidence?8

In McBride’s motion to exclude and/dimit Beard’s testimony, McBride argued,
in part, that Beard’s testimony regarding defeats plumbing and concrete were
unreliable and based on speculatidmn its order on the motion, the Court found Beard’s
testimony with respect to construction and desigifedts was reliable and based on
Beard’s personal investigation of the BuildidAgThe Court found Beard had the requisite
expertise to opine about the defeéts.

Evidence of defects is relevant to the issues iis tase under Rule 401. The
evidence is admissible under Rule 403 becauseditsigmificant probative value, and its
introduction would not prejudice McBride. The ewtt® is not speculative under Rule
602. The Court found in its order on McBride’s nootito exclude and/or limit Beard’s
testimonythat the evidence did not violate thewiegments for expert testimony in Rules
701,702, and 703. The Court denies McBrsde'otion to exclude evidence and testimony

of defects in concrete and plumbing.

27R. Docs. 146-1 at 7-8.
28|d. at 7.

29R, Doc. 111-1.

30R. Doc. 194.

31]d.



CONCLUSION

For the foregoing reasonld, IS ORDERED that the motion in limine to exclude
and/or limit testimony, filed by Defendant Greg Made be and hereby GRANTED
IN PART as to Decker’s estimates of damages &ENIED IN PART as to evidence of
design defects and evidence of defects in the @teand plumbing at the Building.

New Orleans, Louisiana, this 7th day of June, 2019.

"SUSIE MO_RT%A/\ ________
UNITED STATES DISTRICT JUDGE



