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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

MACK ENERGY COMPANY, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1696

RED STICK ENERGY, LLC, ET AL, SECTION "E" (1)
Defendants

ORDER AND REASONS

Before the Court i SecondMotion for Summary JudgmerRegarding Litigious
Redemptionfiled by Cross Claim Defendants, Main Pass 21, L.L.C. andeA W.
Gunther, I, and Third Party Defendants, NatroresBurces, L.L.C., Albert W. Gunther,
Jr. as trustee of The R E Trust, Martha Guntheitrastee of The R E Trust, Old South
Mechanical, L.L.C., Old South Ventures, L.L.C., @Management, L.L.C., and Albert W.
Gunther, Il (collectively, the Movers) against Cross Claim Plaintiff and Third Party
Plaintiff Red Stick Enerng L.L.C(“Red Stick”).1Red Stick opposes this motidAlthough
the motion was filed only against Red Stick, Pl#fn¥ack Energy, LLC(“Mack”) also
opposes the motiod Moversfiled a reply4 For the following reasons, the motion is
DENIED.

BACKGROUND

This case arises out ohe drilling of an oil and gaswell in the Main Pass 21
Prospect Mack seeks to recovehe costs of drilling, testing, plugging, and abanadg

adryholefrom Red StickGunther, Jr., and Main Pa&#lack alleges Red Stigkurchased

1R. Doc. B7.

2R. Doc. 213.

3R. Doc.210.

4R. Doc. 232.

5R. Doc.191at T 4.
61d.at 1Y ¥, 38.
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a 26.5% interest in the Main Pass 21 Prospeacenterednto a participatioragreement
and a joint operating agreement whttack.” Red Stickallegedlyassigredall of its interest
in the Main Pass 21 ProspectDefendantMain Pass® Red Stickowns a 10%interestin
Main Pass Red Stickhas filedan amendedrossclaim againstGunther, Jr. and Main
Pasd® andasecond amendetthird partycomplaintlagainstNatrona Resources, L.L.C.,
Dixie Management Services, L.L.C., Albert W. Gunthdr. and Marth Gunther as
trustees of RE Trust, Old South Mechanical, L.L.Old South Ventures, L.L.C., and
Albert W. Gunther, I1] seeking reimbursement for any award against Reck $tifavor
of Mack.

It is undisputed that orOctober 16, 2018Vlack entered intoa Confidential
Covenant Not to Execute, Indemnity and Assignmemre&ment (the “Settlement
Agreement”)with Red Stick, Thomas Burnett, adédnetBurnett1213 |n this Settlement
AgreementRed Stickand the Burnett§l) paid Mack $25,000(2) agreed not t@ontest
a future motion for summary@igment filedoy MackagainstRed Stick and (3) assigned
their rights againsthe Moversto Mack4 In exchangeMack agreed1) to release all
claims againsthe Burnetts(2) notto execute on any judgment against Red Stick and the
Burnetts and(3) to provide representation angy the futurecourt costs andttorneg’
fees associated with the representation Réd Stickand Thomas Burnettin this

litigation.® It is undisputedhat on thatsame date, tle® same parties entered into an

71d. at 1120.

81d. at 136.

91d.

10 R. Doc.169.

1R. Doc.170.

2R. Docs. 1972, 226, and 227.

BBThe members of Red Stick, LLC are Thomas Burnett dan¢ Burnett.R. Doc.191at { 1(a)JaneBurnett
is not party to this litigation.

1“4 R. Doc. 1972.

151d.



Assignment of Claimgthe “Assignment Agreement? In the Assignment greement,
Red Stick and the Burnetts, for “good and valuadolesideration . . . described in ... [the
Settlement Agreement],” assigned their rights agathe Movers to Mack’

On November 12, 2018, counsel fkovers corresponded with counsel for Red
Stick, seeking to exercise the right of litigiousdemption® On November 16, 2018,
Moversfiled a “Motion for Litigious Redemption1® On March 8, 2019, t& Court granted
Movers leave to amend their motion for litigiousdeenption to comply with the
requirements of Rule 56 and Local Rule 58.0n March 22, 2019Moversfiled aMotion
for Summary Judgmenseekingudgment as a matter of law that (hetyareentitledto
exercise the right under Louisiana Civil Codeicle 2662 to redeem the litigious rights
purchased by Macland (2) the price paid for the litigious rights mgsed to Mack is equal
to all attorneysfees and court costs for the represdmtn of Red Stickand Thomas
Burnettfrom the date of the assignment (October 16, 2G@8he date of demand for
litigious redemption (November 12, 2018)On April 3, 2019, the Court denied this
motion for summary judgmertg In so doing, the Court explaed Movers were not
entitled to exercise the right of litigious redernopt for the price of attorneys’ fees and
costs becauserédemption should only apply to transfers madeeiturn for the payment

of a certain or determinable amount of mojifegnd “[t]he attorneys’ fees and costs

16 R. Docs. 1972, 226, and 227.
7R. Doc. 1974.

18 R. Doc. 15-11.

B R. Doc. 98.

20R. Doc. 122.

21R. Doc. 126.

22R. Doc. 137.



incurred by Mack for its representation of Red Ktend Thomas Burnett is not
determined or determinable at the tiritf@ The Court explained:

The attorneys’ fees and costs associated with Mapresentation of Red Stick

and Thomas Burnett did not cease on the day Moverdaerkamown their intention

to exercise the right of litigious redemption. Raththe attorneys’ fees and costs

continue to accrue as Mack agreed to representRe#t and Thomas Burnett

throughout this ligation 24
The Courtfurtherexplained:

Because Red Stick and the Burnetts assigned tighits against Movers to Mack

in exchange for the discharge of a debt, the pricevéils owe to redeem the

litigious rights is the amount of the debt discheddy the assignmed

On June 11, 2019, Mack and Red Stick entered into a@ude~dum tothe
Confidential Covenant Not to Execute, Indemnity aAgsignment Agreementti{e
“Addendum”), which “deleted and . .. declared null and valdinitio” the assignment of
claims set forth in the October 16, 2018 Settlemé&gteement andAssignment
Agreement?6 The Addendum further provides the Settlement Agreetn‘is hereby
amended such that [Mack] agrees that it will limigtexecution on any judgmeritobtains
against [Red Stick] in the Litigation to those anmési [Red Stick] collects from the other
parties in the Litigation pursuant to [Red Stickispssclaims and thirdparty claims.27?
With respectto this limitation, the Addendunmadditionallyprovdes: “it is the Parties’
intent that the debt owed to [Mack] has not been ahall not be remitted, but that

[Mack] agrees to limit satisfaction and/or collexti of any judgment or awarded

rendered herein in favor of [Mack] and against [[&itk] as seforth [above].28 Finally,

23|d. at 89 (quotingMartin Energy Co. v. Bourné98 So. 2d 1160, 116&@3 (La. Ct. App. 1999)
241d. at 9.

25]d. at 13 (citingMervin R. RisemanThe Sale of a Litigious Right3 Tul. L. Rev. 448, 454 (193R)
26 R. Doc. 1975 at 2.

271d.

28]d. at 23.



“[tlhe Parties stipulate that it is the intent dfet Agreements as modified by this
Addendum that the amounts [Red Stick and the Busjet. . will pay to [Mack] . . . is
limited to the $25,000 previously paid in accordamgth the [Settlement Agreement]
and the amounts collected in this Litigation asfeeth [above].29
On June 27, 2012punsel for Movers sent correspondencedonsel for Red Stick
seeking to exercise their right of litigious redetnop.3° Movers allege counsel for Red
Stick did not respond to the corresponded’@@n June 28, 2019, Movers filed the instant
Second Motion for Summary Judgment Regarding Latigi Redemptioragainst Red
Stick seeking summary judgment that:
[T]here are no material issueda€t that, pursuant to article 2652 of the Louigian
Civil Code, (1) the doctrine of litigious redemphiapplies to the claims transferred
from Mack Energy Company to Red Stick Energy, L.lo@ June 11, 2019, (2) the
price paid for the litigious rightsssigned by Mack Energy Company to Red Stick
Energy, LLC is $25,000.00, and (3) Movers are daditto an opportunity to
redeem those litigious rights for the same pricelgey Red Stick Energy, L.L.G2
Movers argughatthe Addendunttransferr[ed] the @ims against Movers from Mack

back to Red Stickfor the price of $25,000, which constitutedale of litigious rightss3

LEGAL STANDARD

Summary judgment is appropriate only “if the movafhiows that there is no
genuine dispute as to any material faotd the movant is entitled to judgment as a matter
of law.”4 “An issue is material if its resolution could aftehe outcome of the actiors¥

When assessing whether a material factual dispxitstse the Court considers “all of the

291d. at 3.

30R. Doc. 1976.

31R. Doc. 1971 at 7.

321d. at 15.

33|d. at 7.

34Fed. R. Civ. P56;see also Celotex Corp. v. Catret77 U.S. 317, 32223 (1986).
35DIRECTV Inc. v. Robsqm20 F.3d 532, 536 (5th Cir. 2005).
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evidence in the record but refrains from makingdibdity determinations or weighing
the evidence3® All reasonable inferenseare drawn in favor of the narmoving party3”
There is no genuine issue of material fact if, eveEawing the evidence in thlgght most
favorable to tle normoving party, no reasonable trieifact could find for the nomoving
party, thus entitling the moving party to judgmersta matter of la&8

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, theoving party “must come forward with evidence whisfould
‘entitle it to a directed verdict if the evidenceemt uncontroverted at trial3® If the
moving party fails to carry this burden, the motimnust be denied. If the moving party
successfully carrethis burden, the burden of production then shiftshe nomoving
party to direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exis®.

If the dispositie issue is one on which the mowving party will bear the burden
of persuasion at trial, the moving party may satis§ burden of production by either (1)
submitting affirmative evidence that negat®s essentiatlement of the nomovant’s
claim, or (2) demonstrating there is no evidencéha record to establish an essential

element of the nomovant’s claim4l When proceeding under the first option, if the

36 Delta & Pine Land Co. v. Nationwide AgribusinessIi€o, 530 F.3d 395, 398 (5th Cir. 200&ge also
Reeves v. Sanderson Plumbing Prods.,,I580 U.S. 133, 15651 (2000).

37Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

38 Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

39Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991) (quotin@olden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).

40 Celotex 477 U.S. at 32224,

41]1d. at 33%+32 (Brennan, J., dissentingge also St. Amant v. Bend@06 F.2d 1294, 1297 (5th Cir. 1987)
(citing Justice Brennan'’s statement of the sumnjadgment standard i€@elotex 477 U.Sat322-24, and
requiring theMoversto submit affirmative evidence to negate an essd¢reglement of the nonmovant’s
claim or, alternatively, demonstrate the nonmowaravidence is insufficient to establish an esséntia
element);Fano v. ONeill 806 F.2d 1262, 1266 (citing Justice Brenisatissent inCelotex and requiring
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nonmoving party cannot muster sufficient evidenecalispute the movant’s contention
that there are no disputed facts, a trial wouldibeless, and the moving party is entitled
to summary judgment as a matter of I1&WWhen, however, the movant is proceeding
under the second option and is seeking summarynedty on the ground that the
nonmovant has no evidence to establish an essai¢mmlent of the claim, the namoving
party may defeat a motion for summary judgment bglling the Court’s attention to
supporting evidence already in the record that exsslooked or ignored by the moving
party.”3Under either scenario, thmurdenthen shifsback to the movant to demonstrate
the inadequacy of the evidence relied upon by thlemovant441f the movant meets this
burden “the burden of production shiffpack agaif to the nonmoving party, who must
either (1) rehabilitate the evidence attacked ie thoving party's papers, (2) produce
additional evidence showing the existence of a geaussue for trial as provided in Rule
56(e), or (3) submit an affidavit explaimg why further discovery is necessary as provided
in Rule 56(f).”>“Summary judgment should be granted if the nonmgarty fails to
respond in one or more of these ways, or if, afternonmoving party responds, the court
determines that the movirpgarty has met its ultimate burden of persuadingciert that

there is no genuine issue of material fact forlttf&

the movant to make an affirmative presentationagate the nonmovant’s claims on summary judgment);
10A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE
§2727.1(2016) (“Although the Court issued a fheefour decision, the majority and dissent both agrasd
to how the summarjudgment burden of proof operates; they disagresidow the standard was applied
to the facts of the case.” (internal citations dmadg)).

42 First National Bank of Arizona v. Cities Service.C891 U.S. 253, 28889 (1980);Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 24950 (1986).

43 Celotex 477 U.Sat 332-33.

441d.

45 Celotex 477 U.S. at 33233, 333 n.3.

461d.; see alsdrirst National Bank of Arizoa, 391 U.Sat 289.
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‘[U]lnsubstantiated assertions are not competent many judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise manner in thlcat evidence supportbe claim.
‘Rule 56 does not impose upon the district coudtdy to sift through the record in search
of evidence to support a party’s opposition to suanyrjudgment.™7?

LAW AND ANALYSIS

Louisiana Civil Code article 2652 provides, “[w]haritigious right is assigned, the
debtor may extinguish his obligation by payinghetassignee the price the assignee paid
for the assignment, with interest from the timetloé assignment*® Comment (d) to
article 2652 provides ‘“[t]his Articlés inapplicable to transactions that do not, intfac
import a sale, such as pignorative contrdéés0.51 Louisiana Civil Codearticle 2439
defines a sala “a contract wherebyperson transfers ownership of a thing to another fo
a price in money>s2

Mack and Red Stick each argim®vers are not entitled to judgment as a matter of

law that they are entitled to exercise the rightitagious redemption under Article 22

47 Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998) (citit@elotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir.1992)).

48 a. Civ. Code art. 2652.

49 a. Civ. Codeart.2652 cmt. () (citingLerner Shops of Louisiana, Inc. v. Reev&s So.2d 490 (LaApp.
1st Cir. 1954).

50 Under Louisiana law, the starting point for statytinterpretation is the language of thimtute itself.
“When the language of the law is susceptible ofed&nt meanings, it must be interpreted as havirg t
meaning that best conforms to the purpose of tle”laa. Civ. Codeart. 10; La. R.S§ 1:3.While “the
Official Revision Commentare not the law, they may be helpful in determiniegislative intent. Tracie
F. v. Francisco D.20151812 (La. 3/15/16), 188 So. 3d 231, 2Xate v. Jones351 So.2d 1194, 1195 (La.
1977).

51With respect to the definition of “import,”the Gxfd Engish Dictionary defines the term as “[t]hat which
is implied or signified.Import, OXFORD ENGLISH DICTIONARY (3d ed. 2015The one case cited within
Comment (d)L.erner Shops of Louisiana, Inc. v. Reevamnfirms “import”"means to signify, or constitute,
a saleln Lerner Shopsthe First Circuit Court of Appeals of Louisianaayzed whether two contracts
“constitutea sale of land with a right of redemption . . .@pignorative contract . . 73 So.2dat 496
(emphasis added).

52 a. Civ. Code art. 243.



becauseahe Addendumdid not importor signify a sale, but rathemerely voided the
October 16, 2018 assignment of litigious righ&pecifically Mack argues: ‘[litigious
redemption is not available to tiidovers]in this case because theansfef at issue aly
returned the claims back to the original assigied Stick) [and,]therefore, the act did
not import a salés354 Red Stick arguethe Addendum constitutes a “nullification of the
original agreement from Red Stick to MadR.”

The “Nullification of Assignment of Claims” sectiasf the Addendunprovides the
assignment of claims referenced in the SettlemegteAment and the Assignment
Agreement “shall be deleted and is hereby declareltland voidab initio.”56 As Mack
correctly points out,Red Stick did not “purcha&edts own litigious rights back from
Mack.57 Instead, by its own express terms, #hobdendum nullifies ankbr voidsthe sale
includedin the Settlement Agreement and Assignment Agreemfaursuant to Louisiana
Civil Code article 2029, “[a¢ontract is null when the requirements for its fatmon have
not been met38 When a contract or a provision contained thereidaslared null, it “is
deemed never to have existed” and accordingly t¢i@s are “restored to the situation

that existed bfore the contracfor provision] was made32.60 The parties to the

53R. Doc. 210 at 6.

54 The $25,000 paid by Red Stick to Mack was in conjunetigith the Settlement Agreement and the
Assignment Agreement. No money was paid by MacRed Stick at the time of the AddenduitheCourt
has already ruled thawith respecto the Settlement Agreement and Assignment Agredntee amount
to exercise the right of litigious redemptiois the amount of the debt discharged by the assgmhR.
Doc. 137 at 13.

55R. Doc. 213 at %.

56 R. Doc. 1975 at 2.

57R. Doc. 210 at 7.

58 La. Civ. Code art. 2029.

59 La. Civ. Code art 2033.

60 “Nullity of a provision does not render the wholetact null unless, from the nature of the prousar
the intention of the parties, it can be presumeat tihe contract would not have been made withoet th
null provision” La. Civ. Code art2034. In this case, the “Effect of the terms of hggeements” section of
the Addendum provides: ‘[t]he parties agree thatexims in the [Settlement Agreement] and Assignmen
Agreement remain in force anffect to the extent that those terms are not intstest with the terms and
intent of this Addendum.” R. Doc. 199 at 3.



Settlement Agreement and the Assignment Agreemealiaded the assignment of claims
null and void Although the Louisiana Civil Code does not defihe term “void,” Black’s
Law Dictionarydefinesvoid” asmearing “null,”81and accordingly the two terms carry
identical meaningsWhether the assignment is vaadb initio—from the assignment date
of October 16, 2018or from the execution of the Addenduom June 11, 2019, is not
materialin this caseasno third parties acquired any righits the interim periodBy
nullifying the October 16, 2018 assignment, the &ddum returns Mack and Red Stick
to their preassignmentpositions asthoughthe assignment had never been made.
Consequently, thedddendumdoes not import a saknd, insteadnullifies a sale.

Because thdddendum does not import a sale, Movers are natledtto judgment
as a matter of law thahe doctrine of litigious redemption applies

CONCLUSION

IT IS ORDERED that the Motionfor Summary Judgmef filed by Moversis
DENIED.

New Orleans, Louisiana, this 6th day of September, 2019.

éusmnﬁoé%%\?&\ ______
UNITED STATESDISTRICT JUDGE

61Void, BLACK'S LAW DICTIONARY ONLINE LEGAL DICTIONARY (2nd eg.
62R. Doc.197.
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