Mack Energy Co v. Red Stick Energy, LLC et al Doc. 279

UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

MACK ENERGY COMPANY, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1696

RED STICK ENERGY, LLC, ET AL, SECTION "E" (1)
Defendants

ORDER AND REASONS

Before the Court isRule 12(b)(6) Motion To Dismiss For Failure To St& Claim
For Which Relief Can Be Granted, Or Alternatively b;m For Summary Judgment, As
To Mack Energy Co.’s Fifth Amended And Superseding @tamt filed by Defendant
Main Pass 21, L.L.C. (“Main Pags* Mack Energy Co. (“Mack”) opposes this motién.
Main Passfiled a reply3 Mack filed a supplemental oppositidnkor the following
reasonsMain Pass’s motioms DENIED.

BACKGROUND

This case arises out tgfedrilling ofanoil and gasvell in the Man Pass 21 Prospect
(the “Prospect”y Mack allegesRed StickEnergy, LLC (“Red Stick”purchased a 26.5%
interest in the Main Pass 21 Prospandenteredinto a participatioragreemen{“PA")
and a joint operating agreeme(t OA”) with Mack.® Accordingto Mack, Red Stick
executed the agreememntgh the understandinthatan entity to be formed in the future

Main Pass,would be formedwith Natrona Resourced..L.C.” and Red Stickas its

1R. Doc. B8.

2R. Doc. 212.

3R. Doc.233.

4R. Doc. 247.

5R. Doc.191at T 4.

61d. at 720.

7Gunther, Jr.is a member of Natrona ResourcdsCLR. Doc. 191at 1.
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membersand Red Stick wouldhen assign its interest in thierospect to that entity.
Mack “paid the costs incurreieh drilling, testing, plugging and abandoning tBabject
Well,” and “becauseBurnett and Gunther, Jr. had not yet completed dh#&cipated
assignment of Red Stick’s interest to Main PassciM&sied joint interest billing
statements to Red Stick for its respective shareadd costs® A portion of the joint
interest billing statementent toRed Stickremains unpaid?

On December 8, 2016, Mack filed the instant lawso itecover the costs ofilling,
testing, plugging, and abandoning the dry hateits original complaint and first two
amended complaints, with respect to Main Pass, Mdlelged, among other things:

Main Pass acquired ninety (90%) percent of RedkStiaterest in the Main &ss

21 Prospect and corresponding PA and JOA and isefbee liable directly to

Mack.11
Mack’s third amended complaint brings claims solagjainstGunther, Jr. and Martha
Gunther, as trustees of RE Trustaad does not alter the allegations againstiVRass'?

During a telephone status conference on May 1392Mack informed the Court
andtheother parties:

[Mack] will file a voluntary dismissal with prejude by no later than Monday, May

20, 2019 of its claims against Defendants Main Pds4.L.C.,Dixie Management

Services, L.L.C., Albert W. Gunther, Jr., individlyaand as trustee of the RE trust,

Natrona Resources, L.L.C., Old South Mechanical,@., Old South Ventures,

L.L.C., Albert W. Gunther, Ill, and Martha Gunthemdividually and as tustee of

the RE trust, for breach of contract and piercing torporate veild

On May 20, 2019Mackfiled an Unopposed Motion of Voluntary Dismissal, stating

8 R .Doc. 191 at 11 124.

91d. at 1 24.

0|d.at 1 26.

11R. Doc. 1at 1 1(Complaint), R. Doc. 201a21 (First Amended and Supplemental Complaint); Bc.357
aty28 (Second Amended and Supplemental Complaint).

ZR. Doc. 152.

1B R. Doc. 165.



Mack hereby moves that the Court dismiss with pdeja Mack’s claims against
Defendants MairPass 21, L.L.C., Dixie Management Services, L.LAlbert W.
Gunther, Jr., individually and as trustee of thetREst, Natrona Resources, L.L.C.,
Old South Mechanical, L.L.C., Old South Ventured,.C., Albert W. Gunther, IlI,
and Martha Gunther, indidually and as trustee of the RE trust, under the=ooif
breach of contract and piercing the corporate ¥eil.

The Court granted this unopposed motion, ordering:
Defendants Main Pass L.L.C., Dixie Management S L.L.C., Albert W.
Gunther, Jr., indidually and as trustee ofthe RE trust, Natrona Resss, L.L.C.,
Old South Mechanical, L.L.C., Old South Ventured,.C., Albert W. Gunther, I,
and Martha Gunther, individually and as trusteéhaf RE trust, under theories of
breach of contract and guicing the corporate veil be dismissed with preged?
On the same date Mack filed its unopposed motiorobfntary dismissal, Mack also filed
its fourth amended complaid&in itsfourth amended complaint, Mack names Main Pass
as a defendant arappears to bringnly adetrimental reliance claim against Main Pass.
On June 18, 2019, Mack filed its fith amended auperseding complaint, in
which it brings a breach of contract claim agaiR&td Stick and a detrimental reliance
claim against Gunthe Jr18 Additionally, Mack names Main Pass as a Defendamd a
alleges:
Main Pass assumed the obligations of Red Stick ubteePA and JOA. Therefore,
Main Pass is solidarily liable with Red Stick andur@her, Jr. to Mack for
outstanding amounts, contraetluinterest, and reasonable attorney’s fees and
costs associated with Mack’s efforts to collect #meounts due under the JOA and
PAL
In the instant motion, Main Pass arguegen if Mack can succeed in proving Main

Pass 21, L.L.C. assumed the obligagpMack has no claim against Main Pass 21, L.L.C.

for breach of the assumed contrdctsecause “the underlying claim of Mack’s

14 R. Doc. 166.
B R. Doc. 173.
16 R. Doc. 167.
171d.

18 R. Doc. 191.
91d. at | 38.



‘assumptionclaim is a breach of contract claim, which Mackyioeisly dismissed 20 In
response, Mack argues its assumption lmigations claim is based on Louisiana Civil
Code article 1821, and claim underarticle 1821“is a claim in equity, not breach of
contract”21

LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(h)é&bdistrict court may dismiss
a complaint, oany part of it, for failure to state a claim upohieh relief may be granted
if the plaintiff has not set forth factual allegartis in support of his claim that would entitle
him to relief22 “To survive a motion to dismiss, a complaint musihtain suficient
factual matter, accepted as true, to ‘state a claimelief that is plausible on its facé?
“A claim has facial plausibility when the plaintiffleads factual content that allows the
court to draw the reasonable inference that themddnt isihble for the misconduct
alleged.?4 The court however,does not accept as true legal conclusions or mere
conclusory statements, and “conclusory allegationlggal conclusions masquerading as
factual conclusions will not suffice to prevent aotion to dismiss2s “[T]hreadbare
recitals of elements of a causéaction, supported by mere conclusory statements”
“‘naked assertion[s] devoid of further factual enb@ament” are not sufficiern

In summary, “[flactual allegations must be enouglraise a right to relief above

the speculative levek? “[W]here thewell-pleaded facts do not permit the court to infer

20R. Doc. 1981 at 7.

21R. Doc. 212at 1.

22Bell Atlantic Corp.v. Twombly550 U.S544,555(2007) Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir.
2007).

23 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgvombly, 550 U.S. at 570).

241d.

25 S. Christian Leadership Conference v. Supreme Cobithe State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

26 |gbal, 556 U.S. at 663, 678 (citations omitted).

27Twombly 550 U.S. at 555.



more than the mere possibility of misconduct, tbewplaint has allegedbut it has not
show[n]—that the pleader is entitled to relieB™Dismissal is appropriate when the
complaint ‘on its face show|[g bar to relief.?°

LAW AND ANALYSIS

Main Pass moves to dismiddack's complaint on the basis that Madksmissed
with prejudiceits breach of contract claims against Main Pasg] ftjhe claim of
‘assumption and solidary liabilitys nothing other than a veiled breach of contract
claim.”30 |n effect, Main Pass asks the Court to hdldat res judicata, an affirmative
defense ordinarily required to be raise@dan answepursuant to Federal Rule of Civil
Procedure 8(¢)bars Mackfrom bringing thisaction against Main Pasdhe Court first
addresses whether it may consider res judicata anoton to dismiss, and relatedly,
whether the Court must convert such a motion tanidds as a motion for summary
judgment.The Fifth Circuit has explained that a 12(b)(6) nootito dismiss properly
raises res judicata when “the facts are admittedarcontroverted or are conclusively
established 3 “When all relevant facts are shown by the courtAsiaecords, of which
the court takes notice, thaefense [of res judicata] may be upheld on a RQib)}(6)
motion without requiring an answe??’A court need not convert a motion to dismiss to
a motion for summary judgment, “p@n though a court permits affidavits and other

evidence to be entered intlee record, as long as the court does not bagedgment on

28]d. (quotingFED. R.CIv. P. 8(a)(2)).

29 Cutrer v. McMillan, 308 F. App’x 819, 820 (5th Cir. 2009) (per curipfquotations omitted).

30R. Doc. 1981 at 7.

31Meyers v. Textron, Inc540 F. App'x 408, 410 (5th Cir. 2013) (quotiBkfton v. Warnaco, In¢53 F.3d
1280,1995 WL 295863, at *6 n.13 (5th Cir. 1995)r(pariam)).

32|d. (citation omitted)



matters outside of the pleadifigf Notably, federal courts are permitted to refer to
matters of public record when deciding a 12(b)(8tmmn to dismiswithout converting
the motionto a moton for summary judgmer/?

In this caseany facts necessary for the Court to decide the iappllity of res
judicata are agreed upon by the parfieghe parties have not submitted evidence outside
the pleadings pertaining &pplicability of res judicata, and the Court neext nonsider
any facts outsidéhe Court’s own records, of which th@urt takegudicial notice Mack
has not objected tthe Courtconsidemngthe motion as a motion to dismissther than
a motion for summary judgmen$ Accordingly,it is appropriate for the Court tmnsider
Main Pass’s motion as a motion to dism33s

The Court next considers the substance of Main Passtion under federal law
“Federal law determines thresjudicataand collateralestoppel] effectgiven a prior
decision of a federal tribunal, regardless of tlasdxs of the federal court's jurisdictiot$.”
“The rule of res judicata encompasses two sepavatdinked preclusive doctrines: (1)

true res judicata or claim preclusion and (2) daltal esoppel or issue preclusior¥?’

33 Test Masters Educational Services, Inc. v. Singh8 F.3d 559, 57(.2 (5th Cir. 2005)(citations
omitted).See also Davis v. Bayles® F.3d 367, 372 n. 3 (5th Cir.1995) (the preseafaffidavits in the
record does not convert the motion to dismissaatmotion for summary judgmentCausey v. Sewell
Cadillac—Chevrolet 394 F.3d 285, 288 (5th Ci2004)(documents that a defendant attaches to a motion
to dismiss are considered part of the pleadingbéfy are referred to in the plaintiff's complaintdaare
central to the claim)Moch v. East Baton Rouge Parish Sch&dl8 F.2d 594, 596 n. 3 (5th CiQ77) (‘[1]f
the trial court has treated the 12(b)(6) motiongbad on res judicata] as one for summary judgment, i
dismissal under 12(b)(6) is not regéble error.” (citingLarter & Sons, Inc. v. Dinkler Hotels Gdl99 F.2d
854, 855 (5th Cir.1952))

34 Test Masters428 F.3d at 570 n.2 (citin@inel v. Connick 15 F.3d 1338, 1343 n. 6 (5th Cir.19%4)
35SeeR. Doc. 1982 at § 9 and R. Doc. 228 &tl.

36 SeeR. Doc. 212. In fact, Mack states it im{stified by the characterization of Main Pass’s motas one
alternatively for summary judgment. Main Pass doesrely on any allegations beyond Mack’s complaint
and the Court’s dismissal with prejudicéd” at 2 n.5.

37See Pipkins v. StewaI€ivil Act. No. 5:15¢cv-2722,2019 WL 1442218at *13 (W.D. La. April 1, 2019).

38 Freeman v. Lester Coggins Trucking, In€71 F.2d 860862 (citingStovall v. Price Waterhouse Co.
652 F.2d 537 (5th Cirl981).

39 Test Masters428 F.3dat 570 (citingSt. Paul Mercury Ins. Co. v. Williamsp824 F.3d 425, 436 (5th
Cir. 2000)).



“Claim preclusion, or res judicata, bars the litiga of claims that either have been

litigated or should have been raised in an eadigt.”0

Theparty raising the defens#d res judicata or claim preclusidrears the buten
of proving all four elements of res judicatawhich include:(1) the parties are identical
or in privity; (2) the prior action was rendered &yourt of competent jurisdiction; (3)
the prior action was concluded by a final judgmentthe merits; and, (4) the same claim
or cause of action was involved in both actidA¥heparties do not appear to contest the
first three elements, whichre easily established: (1) the parties, Mack aradnMPass, are
identical; (2) the May 22, 2019 order was rendelbgdhis Court, which has jurisdiction
over this matter; and (3) the breach of contrattoamcwas concluded by a final judgment
on the merits'3 Because the parties do not dispute the first thiements are met, the
guestion of res judicata turns on whethhe fourth element is mét.

With regardto the fourth elementyhether the same claim or cause of action was
involved in both actionsthe Fifth Circuit uses the transactional test? “Under the
transactional test, a prior judgmeénpreclusive effeaéxtends to all rights of the plaintiff
with respect to all or any part of the transactionseries of connected transactions, out
of which the original action arosé® “What grouping of facts constitutes a “transaction”
or a “series of transactions” mubt determined pragmatically, giving weight to such

considerations as whether the facts are relatetimre, space, origin, or motivation,

401d. (citing Petro-Hunt, L.L.C. v. United State865 F.3d 385, 395 (5th Cir. 2004)).

41Taylor v. Sturgell553 U.S. 880, 907 (2008) (citing 18 Wright & Mitl § 4405, at 83).

42Procter & Gamble Co.v. Amway Cor®76 F.3d 496, 499 (5th Ci2004).

43 Avoluntary dismissal with prejudice operates asdjudication on the merits. Fed. R. Civ. P. 41{HK)
(“Unless the notice or stipulationaies otherwise, the dismissal is without prejudiéedismissal with
prejudice bperates as an adjudication on the mebits

44SeeSnow Ingredients, Inv. SnoWizard, In¢833 F.3d 512521 (5th Cir. 2016).

45 Petro-Hunt, L.L.C. v. United State865 F3d 385, 395 (5th Cir2004)

46 Test Masters428 F.3d at 571 (citinBetro-Hunt, 365 F.3d at 3996).

7



whether they form a convenient trial unit, and whattheir treatment as a unit conforms
to the parties' expectatisror business understanding or us&yélf a party can only win
the suit by convincing the court that the prior guadent was in error, the second suit is
barred.?® The critical issue is whether the two actions aaedd on the “same nucleus of
operative &cts.”® Further, under the transactional téste critical issue is not the relief
requested or the theory asserted but whether tamtiff bases the two actions on the
same nucleus of operative fac¢f8 “Operative facts” differ from “factual similaries”;
although factual similarities are “potentially regant for purposes of collateral estoppel,
[they] are not relevant to res judicatd.”

For instancejn Test Mastersthe Fifth Circuitheld that although the first and
second trademark proceedings iasue “bothinvolve potential customer confusion
stemming fromthe plaintiffs] website” the operative facts between the two actions were
not the same because:

The current action does not involve the legitimaéythe plaintiffs] use of the

testmastersom domain name, which was the central disputehi@ previous

litigation. Moreover, the nucleus of facts in themnt action concerns allegations
of intentional fraud and malice that did not ocairthe time of the previous

action 52
Similarly, in Sandoz v. United Statedudge Barbieof the Eastern District of Louisiana
found that both the first and second litigation aimed the same claim forttie alleged

permanent disability of the arm and hand resultingm the October 2011 surgery

performed athe VA facility in Mississippi,” but the complainh the second action also

471d. (citing Petro-Hunt, 365 F.3d at 36).

481d. (citingNew York Life Insur. Co. v. Gillisp,je03 F.3d 384, 387 (5th Ci2000)).

491d. (quotingGillispie, 203 F.3d at 387; citinBavis v. Dallas Area Rapid Transi383 F.3d 309 (5th Cir.
2004).

50 Agrilectric Power Partners, Ltd. v. Gen. Elec. CB0 F.3d 663, 665 (5th Cir. 1994)

51Test Masters428 F. 3d at 572 (quotin@etro-Hunt, 365 F.3dat 396).

52]d. at 572.
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“raises claims based on surgeries and treatment db@airred after the filing of the
original complaint in the prior actiotP® Judge Barbier held the additional claims in the
second action were not barred by res judicatatbetclaims based on the October 2011
surgery in the prior actidnwere barred by res judicafa.

In Snow Ingredientgheplaintiff brought a RICO claim inhe first action, alleging
mail and wire fraud as the predicate criminal atyiv®> This claim was dismissed, and the
plaintiff subsequently brought a new RICO claimtire second action, this time alleging
obstruction of justice as the predicate crimimativity.>6 The Fifth Circuit explained
“[t] he litigation tactics that are the substance okthelaims were the same fagthe
plaintiff] asserted in th¢previous]Cases in support of its mail and wire fraud RICO
claims”57” The Fifth Circuit held theselaims were barrm by res judicata because the
plaintiff “now points to the same facts as the basis for gw RICO claims with
obstruction of justice as the predicate criminatli\aty.”>8 In doing so, the Fifth Circuit
explained: “[The plaintifff howeve, cannot revive old facts under a new legal theory
Trueres judicatabars recovery when a party seeks to relitigatestdrae facts even when
the party argues a novel legal thetfy

This case is lik@ est Masterswhich involved two actions in which théaams arose
from different operative factgnd unlikeSnow Ingredientswhich involved two actions
in which the claims were both RICO claims arisingrh the same set of operative facts

In this case, th@perative factsn Mack’s dismissed breach of contract claintluded

53 Civil Action No. 15-3697 2016 WL 1545662at *5 (E.D. La. April 15, 2016).
541d.

55833 F.3d at 522.

561d.

571d.

581d.

591d. (citing Agrilectric Power Partners20 F.3d at 665).
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whetherMain Pass entered into agreements with Mack suahMuain Pass could be held
directly liable for any breaches of said agreemeiftdlack’s current assumption of
obligation claim stems from its allegation tHd&ain Passassunedthe obligations of Red
Stick under the PA and JOA, amd a resulMain Pass is liable to Mack for breaches of
the PA and JOA® Main Pass does not have ¢onvine the Court that thedismissal of
Mack’s breach of contract claim was in errar prevail n this action Accordingly,the
Court concludes Mack’s “assumption of obligatiogim against Main Passni®otbarred
by Mack’s prior voluntary dismissal with prejudiogits breach of contract claim against
Main Pass.

Although Mack may not be estoppddom bringing its claimunder true res
judicata, the Court must also consider whether Mmeky be estopped under collateral
estoppel(issue preclusion$? “Collateral estoppel precludes a party from litigatian
issue already raised in an earlier actiaivbeen the same parties only if: (1) the issue at
stake is identical to the one involved in the earlaction; (2) the issue was actually
litigated in the prior action; and (3) the determtion of the issue in the prior action was
a necessary part of tigdgment in that actiofi®3 An issue is “actually litigatedwhen the
issue is “properly raised, by the pleadings or owige, and is submitted for
determination, and is determid&64 An issue is Submitted and determined on a motion
to dismiss for failure to state a claim, a moti@mn judgment on the pleadings, a motion

for summary judgment. ., a motion for directed verdict, or their equivalepas well as

60 R, Doc. 1at 1 1 (Complaint), R. Doc. 20 at {(Bitst Amended and Supplemental Complaint); R. Dk.
at 1 28 (Second Amended and Supplemental Complaint)

61R. Doc. 212at 1 38.

62 Test Masters428 F.3d at 572.

63|d. (citing Petro-Hunt, 365 F.3d at 3B).

64 Restatement (Second) of Judgments § 27 (1982)

10



on a judgment entered on a verdiét.In this case, collateral estoppel does not apply
because Mack’'s breach of contract clamsed on Main Pass’s assumption of the
obligations under the PAand J@&renot “actually litigated.”Accordingly, Mack is not
estopped under collateral estoppel.

In its reply, Main Pass argues for the first timeattiMack’s assumption of
obligations claim must be dismissed because tlegadl assumption agreement was not
contained in a writing, as required by Louisianal€article 18225 However,|i]t is the
pracice of [the Fifth Circuit] and the district court@refuse to consider arguments raised
for the first time in reply briefs®” Accordingly, the Court declines to address Main$as
new arguments.

CONCLUSION

ITISORDERED thatMain Pass'snotionto dismiss iSDENIED.

New Orleans, Louisiana, this20th day of September, 2019.

o _STJ_STET\/TOFQG%A _____
UNITED STATESDISTRICT JUDGE

651d.
66 R. Doc. 233 at B.
67 Gillaspy v. Dall. Indep. Sch. Dist278 Fed. Appx. 307, 315 (5th Cir. 2008).
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