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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

MACK ENERGY COMPANY, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1696

RED STICK ENERGY, LLC, ET AL, SECTION "E" (1)
Defendants

ORDER AND REASONS

Before the Court isRule 12(b)(6) Motion To Dismiss For Failure To St& Claim
For Which Relief Can Be Granted, Or Alternatively b;m For Summary Judgment, As
To Mack Energy Co.s Fifth Amended And Superseding @taimt, filed by Defendant
Albert Gunther, JAMack EnergyCo. (“Mack”) opposes this motiohAGunther, Jrfiled a
reply.3.4 For the following reason&unther, Jr.’snotionis DENIED.

MOTION FOR SUMMARY JUDGMENT

Gunther, Jrlabelsthe instant motion as a motion to dismiss for feglio state a
claim, or, altenatively, motion for summary judgmeAftThus, athreshold inquiry is
whetherGunther, Jr.'anotion is properly treated as a motion to dismiss onotion for
summary judgmentThe Court treatsMain Pass’smotion as a motiorfor summary
judgment.“Rule 12(b) gives a district court complete disioatto determine whether or

not to accept any material beyond the pleadingsithaffered in conjunction with a Rule

1R. Doc. D9.

2R. Doc. 21. See also R. Do229 (response to Gunther, Jr.'s statement of undisgphataterial facts).

3R. Doc.234.

4 Mack also filed a motion for leave to file a steply. R. Doc. 237. Mack seeks to file a swply attaching
the affidavit of Timothy Ledet, a District Landman employed Mack, who attests Thomas Burnett made
representations to him regarding agreements betwBeenett and his partner, Gunther, Jr. R. Doc.-337
In response, Gunther, Jr. filed a motion to sttike affidavit of Timothy Ledet. R. Doc. 239. Macgmoses
this motion. R. Doc. 261. Because the affidaviTmfiothy Ledet is not relevant to the Court’s detémation
of this motion, the CourPENIES AS MOOT Mack’s motion for leave to file a streply, R. Doc. 237, and
Gunther, Jr.’s motion to strike the affidavit oiffothy Ledet, R. Doc. 239.

5R. Doc. D9.
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12(b)(6) motion”® “When the extrgpleading material is comprehensive and will enable
a rational determination ofa summary judgment mtthe court is likely to acceptit’

In this case, thearties have submitted materials beyond the pleggdihat make it
appropriate to consider the moti@s a motion fosummary judgmentGunther,Jr.
expresslyseeks summary judgmenn the alternativé and Mack does not request
additional discovery prior to the determination @finther, Jr.’s motiorfor summary
judgment?®

BACKGROUND10

This case arises out tfedrilling ofanoil and gasvell in the Main Pass 21 Prospect
(the “Prospect”’* Houston Energy, L.P. ("Houston Energy”) acquiree throspect and
approached Mack about acquiring an interest anih@ets operator of the Prospéetit
the time, a 26.5% interest in the Prospect remainelable for purchasé& Mack
allegedlywasunwilling to agree to act as operatamtil the remaining 26.5% interest was
purchased and Mack was satisfied that the purclygsarty would have sufficient funds
to pay their 26.5% share of the costs associatgd the initial test well'* Houston
Energyidentified Thomas Burnett and Albert W. Gliert, Jr., as investment partners and
interested buyers of the remaining interest ingh@spect!®> Burnett is a member of Red

Stick and Gunther, Jr. is a member of Natrona ResssILLC (“Natrona”)1 “Houston

6 Isquith for and on Behalf of Isquith v. Middle Shudtilities, Inc, 847 F.2d 186193 n.3 (5th Cir. 1988).
71d. (quoting5 C. Wright & A. Miller, FederaPractice and Procedure § 1366 (1969)
8R. Doc. 199.

9SeeR. Doc. 211.

10 This section is based on the allegations of MackD&c. 191.

1R. Doc.191at 1 4.

2id.atM147.

B1d. at 17.

“41d. at 18.

551d. at 19.

81d. at T1.



Energy had participated in a previous prospect Bilhnett and Gunther, Jr., named the
Barber’s Hill Prospect! According to Mack, HMouston Enegy and/or Burnett
represented to Mack that Burnett and Gunther, thnelty paid their share of costs
associated with the Barber’s Hill Prospé# Further, Houston Energy and/or Burnett
informed Mack that Burnett and Gunther, Jr. hadeagrto buy the astanding 26.5%
interest through an entity to be formed in the fietby Gunther, Jr., and that future entity
(eventually formed as Defendant, Main Pass), wdaddunded 90% by Gunther, Jr. and
10% by Burnett through his company, Red StitkMack allegesthat due to time
constraintsMack agreed to allow Red Stick to execute the [Rgration Agreement
(“PA"] and[Joint Operating Agreement (“JOA’ds buyer of the 26.5% interest with the
understanding by Houston Energy and Mack that, pans to the aggement between
Red Stick and Gunther, Jr., the 26.5% interest woné assigned to Main Pass, the
formation of which had not yet been completed by@ier, Jr.20

On December 16, 2015, “Gunther, Jr. formed Main sfaand six days later,
Burnett, as President of Red Stick, executed theaRA JOA21 Main Pass’s members
include Natrona and Red StiéR.Pursuant to the PA and JOA, Mack drilled the well,
which turned out to ba dry hole23 The wellultimatelywasplugged andabandoned?
Mack paid the costs incued for drilling, testing, plugging and abandoning the walhd

issued joint interest billing statements to RectlStor its respective share tfecosts?s

71d.
18]d. at §10.
19]d.at T B.
20|d.at 7 8.
211d. at §30.
22]d.at T 1.
231d. at f22.
241d.

251d. at T 24.



A portion of the joint interest billing statementspresenting Red Stick’s 26.5% share of
the costs incurred by Mack remains unp&dOn December 8, 2016, Mack filed the
instant lawsuit to recover the costs of drillingsting, plugging, and abandoning the dry
hole.

On June 18, 2019, Mack filed its fith amended asuperseding complaint, in
which it brings adetrimental reliance clairagainst Gunther, JA.Mack allegesGunther,
Jr. entered into a partnership agreement with Rexk &hereby Gunther, Jr.:

a. authorized Red Stick to execute the PAand JOA,
b. agreed to form Main Pass;

c. agreed to accepan assignment to Main Pass of Red Stick’s 26 »8ériest
in the Main Pass 21 Prospect; and,

d. agreed to fund through Main Pass 90% of the obilgest to which Red Stick
agreed in the PAand JGA.

Mack alleges Gunther Jr. entered this partnershype@ment with the intent to not
accept an assignment from Red Stick to Main PadgseifSubject Well proved to be a dry
hole”; Mack “justifiably relied upon the representations of tlentity and nature of the
partnership agreement between Red Stick @udther, Jr. to its detriment by agreeing
to act as operator with Red Stick, which had inisight funds to bear 26.5%f the well;
and therefore Gunther, Jr. is liable to Mack fondges as a result bfack’s detrimental
reliance2°®

In the instant mabn, Gunther, Jr. arguedMack’s detrimental reliance claim fails

because Mack has not alleged any communication detviMack and Albert W. Gunther,

261d. at 1 26.

27R. Doc. 191.

281d. at 138.

291d. at 1Y 3-37. The paragraph followin§j40 is numbered 37.

4



Jr. upon which Mack relied to its detrimenhstead, Mack clearly states that it relied
upon representatics of'Houston Energy and/or (Thomas) Burn&gf.Mack responds:
“Gunther, Jr.’s motion should be denied because BemtJr. was bound by the
representations made by his partner, Thomas Buriteid immaterial to Mack’s claim
for detrimental reliance @t Mack and Gunther, Jr. did not have direct
communications3t

LEGAL STANDARD

Summary judgment is appropriate only “if the movahtows that there is no
genuine dispute as to any material fact and theanbis entitled to judgment as a matter
of law.”32“An issue is material if its resolution could aftetbe outcome of the actior?
When assessing whether a material factual dispxttse the Court considers “all of the
evidence in the record but refrains from makingddbdity determinations or weighg
the evidence3* All reasonable inferenseare drawn in favor of the narmoving party3s
There is no genuine issue of material fact if, eveEawing the evidence in thlgght most
favorable to the nomoving party, no reasonable trieffact could find fo the nommoving
party, thus entitling the moving party to judgmersta matter of la&é

If the dispositive issue is one on which the movpayty will bear the burden of
persuasion at trial, the moving party “must comeward with evidence which would

‘entitle it to a directed verdict if the evidence nwauncontroverted at trial37 If the

30R. Doc. 1991 at 4.

31R. Doc. 211 at 1.

32Fed. R. Civ. P56;see also Celotex Corp. v. Catret77 U.S. 317, 32223 (1986).

33DIRECTV Inc. v. Robsqrt20 F.3d 532, 536 (5th Cir. 2005).

34 Delta & Pine Land Co. v. Nationwide AgribusinessIi€o, 530 F.3d 395, 398 (5th Cir. 200&ge also
Reeve v. Sanderson Plumbing Prods., In830 U.S. 133, 15651 (2000).

35Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994).

36 Smith v. Amedisys, In298 F.3d 434, 440 (5th Cir. 2002).

37Int1 Shortstop, Inc. v. Rally’s, Inc939 F.2d 1257, 12634 (5th Cir. 1991) (quotin@olden Rule Ins. Co.
v. Lease755 F. Supp. 948, 951 (D. Colo. 1991)).



moving party fails to carry this burden, the motimnust be denied. If the moving party
successfully carries this burden, the burden a@fdurction then shifts to theommoving
party to direct the Court’s attention to somethimghe pleadings or other evidence in the
record setting forth specific facts sufficient tstablish that a genuine issue of material
fact does indeed exist.

If the dispositie issue is one on which the mowving party will bear the burden
of persuasion at trial, the moving party may satis§ burden of production by either (1)
submitting affirmative evidence that negates anepsial element of the nanovant’s
claim, or (2) demonstrating therns no evidence in the record to establish an reassle
element of the nomovant’s claim3® When proceeding under the first option, if the
nonmoving party cannot muster sufficient evidenealispute the movant’s contention
that there are no disputed facéstrial would be useless, and the moving pargnstled
to summary judgment as a matter of I8WVhen, however, the movant is proceeding
under the second option and is seeking summarynedg on the ground that the
nonmovant has no evidence to esisibln essential element of the claim, the maning
party may defeat a motion for summary judgment balling the Court’s attention to

supporting evidence already in the record that exaslooked or ignored by the moving

38 Celotex 477 U.S. at 32224,

39]d. at 33%+32 (Brennan, J., dissentingee also St. Amant v. Ben®06 F.2d 1294, 1297 (5th Cir. 1987)
(citing JusticeBrennan’s statement of the summary judgment stach da€elotex 477 U.Sat322-24, and
requiring theMoversto submit affirmative evidence to negate an ess¢relement of the nonmovant’s
claim or, alternatively, demonstrate the nonmowaravidence is insufficient to establish an esséntia
element);Fano v. ONeil| 806 F.2d 1262, 1266 (citing Justice Brenisatissent inCelotex and requiring
the movant to make an affirmative presentationegate the nonmovant’s claims on summary judgment);
10A CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE
§2727.1(2016) (“Although the Court issued a fheefour decision, the majority and dissent both agrasd
to how the summarjudgment burden of proof operates; they disagrestbdow the standard was applied
to the facts of the case.” (internal citations amdt)).

40 First National Bank of Arizona v. Cities Service.C891 U.S. 253, 288389 (1980);Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 24950 (1986).



party.”lUnder either scenaritheburdenthen shifs back to the movant to demonstrate
the inadequacy of the evidence relied upon by thrmovant42 If the movant meets this
burden “the burden of production shiffsack againfo the nonmoving party, who must
either (1) rehabilitatehte evidence attacked in the moving party’s pap&s¥,produce
additional evidence showing the existence of a geaissue for trial as provided in Rule
56(e), or (3) submit an affidavit explaining whyther discovery is necessary as provided
in Rule 5€f).”43“Summary judgment should be granted if the nonmgwyarty fails to
respond in one or more of these ways, or if, afternonmoving party responds, the court
determines that the moving party has met its ulteraurden of persuading the court that
there is no genuine issue of material fact forlttfd

‘[U]lnsubstantiated assertions are not competent many judgment evidence.
The party opposing summary judgment is requireddentify specific evidence in the
record and to articulate the precise mm&r in which that evidence suppottee claim.
‘Rule 56 does not impose upon the district coudtdy to sift through the record in search
of evidence to support a party’s opposition to suamynudgment.™>

LAW AND ANALYSIS

To be entitled to summarngydgment, a movant must first “identifly] undispute

material facts that would entitle it to judgmentaamatter of law#Only once the movant

41Celotex 477 U.Sat 332-33.

421d.

43 Celotex 477 U.S. at 33233, 333 n.3.

441d.; see alsdrirst National Bank of Arizoa, 391 U.Sat 289.

45 Ragas v. Tenn. Gas Pipeline C436 F.3d 455, 458 (5th Cir. 1998) (citi@glotex 477 U.S. at 324;
Forsyth v. Barr 19 F.3d 1527, 1537 (5th Cir. 1994) and quot8igptak v. Tenneco Resins, |n@53 F.2d
909, 91516 &n.7 (5th Cir.1992)).

46 See, e.g., Western Alliance Ins. Co. v. Northerm @o. of New Yorkl76 F.3d 825, 827 (5th Cir. 1999).
See alsd.indsey v. Sears Roebuck and Ci§,F.3d 616, 618 (5th Cirl994) (“When seeking summary
judgment, the movant bears thtial responsibilityof demonstrating the absence of an issue of mdteria
fact with respect to those issues on which the mmoweears the burden of proof at trigemphasis added)
(citation omitted)).



identifies undisputed material facts entitling @ judgment as a matter of law does the
burden shift to the on-movant to show a genuine issue of material facstaxthat
precludes summary judgmeft.

In Gunther, Jr.’s statement of undisputed matefaats, Gunther, Jrstatesit is
undisputed thatMack has never communicated with Defendant, Alb&rtGunther,
Jr.”48 Gunther, Jrargues“Mack’s detrimental reliance claim fails becausedddas not
alleged anyxommunication between Mack and Albert W. Gunther,upon which Mack
relied to itsdetriment.?9 In response to Gunther, Jr.’s statement of undispuataerial
facts, Mackadmitsit never communicated with Gunther, but argues Gunther, Jr. is
bound by the communications of his partner, ThoMas ett>0

Gunther, Jr. does natate it is arundisputed material factdat Burnett wasot
his agent, partmre or representativel The closest Gunther, Jr. comes to discussing the
materiality of whether Burnett’s representationsynbe attributed to him isvhen he
argues“The Fifth Amended and Superseding Complaint is tteebany allegations that
‘HoustonEnergy and/or (Thomas) Burnéttere the agents of Defendants or authorized
to speak on behalf of the Defendari¥3 This statement ifactually inaccurate, as Mack
alleged:

Gunther, Jr. entered into a partnership agreemeith WRed Stick whereby
Gunther, 3.:

a. authorized Red Stick to execute the PA and JOA;

b. agreed to form Main Pass;

47See, e.g., Forsyth v. Bart9 F.3d 1527, 1533 (5th Cit994).
48R, Doc. 1992 at 1 2.

499R, Doc. 1991 at 4.

S0R. Doc. 229 at T 2.

51SeeR. Doc 1992.

52R. Doc. 1991 at 4.



c.agreed to accept an assignment to Main PassdBRek’s 26.5% interest
in the Main Pass 21 Prospect; and

d. agreed to fund through Main Pass 90% of the alibgs to which Red
Stick agreed in the PAand JOA.

The undisputed fact that Gunther, Jr. never commatent directly with Mack
does notentitle Gunther, Jrto judgment as a matter of laan the detrimental reliance
claim. Gunther, Jr. cites no authoritgnd the Court is aware of nongypporting the
position thata principal cannot be held liable for the represgioins made by his agent
or a partner held liabléor the representations made by pigrtner under a theory of
detrimental relianceAccordingly, whether Burnett had actual or apparent authdo
speak on behalf of Gunther, Jr. is a material thett remains in dispute

CONCLUSION

ITISORDERED thatGunther, Jr.’snotionfor summary judgmens DENIED.

New Orleans, Louisiana, this23rd day of September, 2019.

SUSIE MORGAN
UNITED STATESDISTRICT JUDGE

53R. Doc. 191 ai1,q 38.



