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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

MACK ENERGY COMPANY, CIVIL ACTION
Plaintiff

VERSUS NO. 16-1696

RED STICK ENERGY, LLC, ET AL, SECTION "E" (1)
Defendants

ORDER AND REASONS

Before the Court isRule 12(b)(6) Motion To Dismiss For Failure To St& Claim
For Which Relief Can Be Granted, Or Alternatively b;m For Summary Judgment, As
To Red Stick Energy, L.L.C.'S Amended CreGkRim And Second Amended Thhfdarty
Complaint filed by CrossClaim Defendants, Main Pass 21, L.L.C and Albert W. Guarth
Jr.; and ThirdParty Defendants, Dixie Management Services, L,.IN@trona Resources,
L.L.C., Old South Mechanical, L.L.C., Old South \emes, L.L.C., Albert W. Gunther, IlI,
Albert W. Gunther, Jras trustee of The RE Trust, and Martha Gunthetrastee of The
RE Trust (collectively, “Movants”}. Movants seek an order dismissing Red Stick’s
crossclaims and third party claims against MovadRed Stick Energy, LLC (“Red Stick”)
opposes this motiaAMovants filed a reply. For the following reason$/ovants’ motion
iSGRANTED IN PART andDENIED IN PART.

MOTION TO DISMISS

Movants style the instant motion as a motion tordss for failure to state a claim,

or, alternatively, motion for summary juahgnt> A threshold inquiry thus is whether
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Movants’ motion is properly treated as a motiondiemiss or a motion for summary
judgment.TheCourt construes Movant’s motion as a motion to dganfor the following
reasons. FirstalthoughMovantsattachedhe October 2018 Confidential Covenant Not
to Execute, Indemnity, and Assignment Agreenfaartd Assignment of Clainigo their
motion to dismiss, the Court need not consider ¢haaterials in deciding the motion to
dismiss because, as discussed belowséhsgreements have been nullifiegderal Rule
of Civil Procedure 12(d) provides attachments naisidered do not conveatmotionto
dismissto a motion for summary judgmer8imilarly, Red Stickattachedhe December
3, 2015 email exchange between Betinand Jill Czapldo its response to Movants’
motion to dismis$ The Plaintiff, Mackreferenced and incorporated this email exchange
into its complaint® “When considering a motion to dismiss, courts majyrupon
documents incorporated into the comiplaby reference, and matters of which a court
may take judicial noticel® As a resultRed Stick’s submission of the email exchamggn
its oppositiondoes not convert the instant motion to a motionslommary judgment.
SecondMovantsmotion focuseson the sufficiency of the allegations made in Red
Stick’'s amended crossclaim and second amended garty complaint! which is the

essence of a motion to dismiss for failure to setéaim 2 Third, “[sljummary judgment
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’R. Doc. 1814.
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9R. Doc. 191 at 1 11; R. Doc. ¥41

1 Thomas v. Lowe's Home Centers, |r@ivil Action No. 13-0779, 2014 WL 545862, at *2 n.5 (W.D. La.
Feb. 10, 204 (internal quotations marks and citation omitted).

11 SeeR. Doc. 1811 at16-17 (arguing Red Stick has “failed to allege theneémts of a breach of contract
claim”).

12 SeeBell Atl. Corp. v. Twombly550 U.S. 544, 555 (200TjTo survive a motion talismiss, a complaint
must contain sufficient factual matter, acceptedra®, to ‘state a claim to relief that is plausitdn its
face.”).



should not. . . ordinarily be granted before discovery has been mleted”13 This is
because litigants should generally first be alloveedopportunity to obtainthe proof
necessary to ward off summary judgmeé#tDiscovery has not been completed in this
matter, and accordingly rulingn a motion for summary judgment at this point wbbé
prematureld

BACKGROUND

This case arises out tieunsuccessfudirilling of an oil and gaswell in the Main
Pass 21 Prospeéi.Mack Energy Co. (“Mack”)seeks to recovethe costs of drilling,
testing, plugging, and abandoninige dry holel” Mack allegesRed Stickpurchased a
26.5% interest in the Main Pass 21 Prospaud enteredinto a participatioragreement
(“PA") and a joint operating agreemefid OA”) with Mack.18 According to Mack, Red
Stick executed the agreements with the understanthiat an entity to be formed in the
future, Main Pass 21, L.L.C. (“Main Pass”), would bbrmed with Natrona Resources,
L.L.C. ("Natrona”) and Red Stick as its members, and Red Stiokild then assign its
interest in the Prospect to that enti#¥yMack “paid the costs incurred in drilling, testing,
plugging and abandoning the Subject Well,” and cdeseBurnett and Gunther, Jr. had
not yet completed the anticipated assignment of 8&ck’s interest to Main Pass, Mack
issued joint interest billing statements to RedlIStor its respective share of said co%%

A portion of the joint interest billing statemerdent to Red Stick remains unpé&id.

BB Alabama Farm Bureau Mut. Casualty Co. v. Americashehty Life Ins. Co.606 F.2d 602,®9 (5th Cir.
1979),cert. denied 449 U.S. 820, 101 S.Ct. 77 (198@)tations omitted).

14 See Murrell v. Bennet615 F.2d 306, 310 (5th Cir. 1980).

15This action was filed in 2016, but discovery onécently commenced.

16 R. Doc.191at 1 4.

7|d.at 11 3, 38.

181d. at 1120.

YR .Doc. 191 at 17 134.

201d. at 1 24.

211d. at 1 26.



On September 21, 2018, Thomas Burnatid Red Stick filed a crossclaim against
Main Pass, Dixie Management Services, L.I(‘Dixie”), and Albert W. Gunther, J320n
May 20, 2019 Red Stickfiled an amendeccrossclaim againstGunther, Jr. and Main
Pass seekinga court order that “Main Passhd Albert W. Gunther, Jr. must reimburse
Red Stick for any amounts awarded against Red $ti¢avor of Mack for the Main Pass
Prospect.23

On September 28, 2018, Burnett and Red Stick filechimdt party complaint
againstNatrona, RE Trust, Old South Meanical, L.L.C.("OSM”), Old South Ventures,
L.L.C. ("OSV"), and Albert W. Gunther, I1¥* On April 23, 2019, Burnett and Red Stick
filed an amended third party complaint against Ma#&, RE Trust, Old South Mechanical,
L.L.C., and Albert W. Gunther, 11¥50n May 20, 2019, Red Stick filealsecond amended
third party complaint againstNatrona, Dixie, Gunther, Jr. and Martha Gunther as
trustees of RE TrusQSM, OSV, and Gunther, lliseeking reimbursement for any award
against Red Stick in favor of Mack

Red Stick alleges thaprior to Red Stick’s execution tfie PAand JOAvith Mack,
Red Stick, Gunther, Jr., Natrona, Dixie, and/or MRiassll orallyagreedhatRed Stick
would assign its interest in the Main Pass 21 Pegcspo Main Pass such th&tlatrona,
Albert W. Gunther, Jr. and/or its membgwould be]responsible for 90% of the costs
claimed by MacK'27 Main Pass’s members are Natrona, which holds 90®@eféndant

Main Pass’'s membership interest, and Red Stick ¢wtiolds 10% of Defendant Main

22R, Doc. 63.

23R, Doc. 16%at T 11.
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26 R. Doc. 170.

27R. Doc. 169t 115, 8;R. Doc. T0 at Y 5, 8



Pass’s membership intere®tAccording to Red SticK|[s]Jubsequent to the determination
that the well was a dry hole, Defendant Albert Wun@her, Jr. individually and/or as
manager of Natrona and Dixie Management ServicgsCL, and in turn, Defendant &in
Pass, declined to pay any of the remaining drilliogts for the Main Pass 21 Prospeeét.”

Red Stick brings identical causes of action agaihstcross claim and third party
defendants. Red Stick labels these causes of adtipbreach of contracf2) detrimental
reliance, and (3) veil piercin®. With respect to itdreach of contract and detrimental
reliance clains, Red Stick allegeMovants

[A] greedthat Red Stick would assign all ofits interesth® Main Pass 21 Prospect
to Defendant Main Pasin order to shift all of the drilling costs anckrefits
attributable to Red Stick to Defendant Main Passl @3 members such that
Natrona, as a 90% interest owner in Defendant MRass, and/or Albert W.
Gunther, Jr., would be responsible for 90% o thrilling costs related to the Main
Pass 21 Prospect and the Subject \&ell.

Red Stick alleges Movants breached this agreemedtRed Stick suffered damages as a
result, and/or Red Stick reasonably relied on Mdsarepresentations to its detrime¥#t.
With respect to its veil piercing “claim,” Red Stialleges

Red Stick can recover directly from Albert W. GuethJr. as well as Natrona, Dixie
Management Services, L.L.C., Albert W. Gunther, dnd Martha Gunther as
trustees of RE Trust, Old SoutMechanical, L.L.C., Old South Ventures, L.L.C.
(herein after collectively, the “Gunther Entitiesnd Albert W. Gunther, Ill

because, upon information and belief, DefendanteAbW. Gunther, Jr., the
Gunther Entities and/or other members or managérhe® Gunther Entities

improperly used the Gunther Entities and Defenddatn Pass to perpetrate an
actual fraud on Red Stick primarily for their dirg#¢rsonal benefit by promising
that Defendant Main Pass woyldirchase Red Stick’s interest in the MairsP21

Prospect without the intent to follow through iretevent the well was a dry hole.

28R, Doc. 169t 1Y 5 8; R. Doc. 170at 7Y 5 8.

29R. Doc. 16%t Y 9; R. Doc. 170at 7 9.

30R. Doc. 169; R. Doc. 170.

31R. Doc. 169 at 114-17, 18-22; R. Doc. 170at 1114-17, 18-22.
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Defendant Albert W. Gunther, Jr., the Gunther Easitand/or other members or

managers of the Gunther Entities are so unifiedvwiich other and have misuse

the corporate form in such a way that the sepacatporate structure of these

entities am their members and managers has ceased and musdregatrde®3

In the instant motion, Movantgst argue Red Stick’s claims against them should
be dismissedecause Red Stickssignedall of the claims of Red Stick in this matter to
Mack .34

Movants next argue Red Stick’s breach of contrdaint should be dismisse®
Movants argue Red Stick’'s breach of contract clamould be dismissed with respect to
all Movants other than Main Pass becaosdy Main Pass was a party to the proposed
assignment from Red Stick to Main P&8dMovants additionally argue the breach of
contract claim should be dismissed with respecaltdVlovants because the proposed
assignment ws an oral agreement assigning mineral rights, asd a resultis
unenforceablé? Movants alternatively argue the breach of contreleim should be
dismissed because the PA requires Mack’s priortemitconsent to assign any working
interest, and Red Stiakid not obtain Mack’s prior written consent to agsits interest
to Main Pass8

Next,with respect to all Movants other than Main Pddevants argue Red Stick’s
detrimental reliance claim should be dismisbedause only Main Pass was a party to the

proposed assignment from Red Stick to Main PAMith regards to Main Pasklovants

argue Red Stick's detrimental reliance claim shoh&ldismissed becausted Stick’s

33R. Doc. 169 at 124, 26 R. Doc. 17Cat T 4, 26.
34R. Doc. 1811 at 15.

351d.

361d. at 16.

371d. at 17.

38|d. at 19.

391d. at 20-22.



alleged detriment isrnfot the result of a change in position by Main P2%sL.L.C., lut
rather Red Stick’s own failure to obtain Mack’s tpr written consent” to the proposed
assignment40

Lastly, withrespect to Red Stick’s pierce the veil claim, Motaargue Red Stick
has not sufficiently alleged actual fraud, whiclaisequisite to piercing the corporate veil
under Texas law?

LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 12(p)ébdstrict court may dismiss
a complaint, or any part of it, for failure to séad claim upon which relief may be granted
if the plaintiff has not set forth factual allegaris in support of his claim that would entitle
him to relief42 “To survive a motion @ dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state a clamelief that is plausible on its facé?
“A claim has facial plausibility when the plaintiffleads factual content that allows the
court to draw the reasable inference that the defendant is liable foe misconduct
alleged.?4 The court however,does not accept as true legal conclusions or mere
conclusory statements, and “conclusory allegationiegal conclusions masquerading as
factual conclusions Winot suffice to prevent a motion to dismiss.”[T]hreadbare
recitals of elements of a cause of action, supmbkig mere conclusory statements” or

“‘naked assertion[s] devoid of further factual enb@ment” are not sufficiermt

401d. at23.

411d. at 25.

42Twombly, 550 U.Sat555; Cuvillier v. Taylor, 503 F.3d 397, 401 (5th Cir. 2007).

43 Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifgrombly, 550 U.S. at 570).

441d.

45 S, Christian Leadership Conference v. Supee@ourt of the State of La252 F.3d 781, 786 (5th Cir.
2001) (citingFernandezMontes v. Allied Pilots Ass®87 F.2d 278, 284 (5th Cir. 1993)).

46 |gbal, 556 U.S. at 663, 678 (citations omitted).
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In summary, “[flactual a#gations must be enough to raise a right to relbfve
the speculative levekl” “[W]lhere the wellpleaded facts do not permit the court to infer
more than the mere possibility of misconduct, tbewplaint has allegedbut it has not
show[n]—that the pleder is entitled to relief#®8 “Dismissal is appropriate when the
complaint ‘on its face show[s] a bar to relief®”“Motions to dismiss under Rule 12(b)(6)
are viewed with disfavor and are rarely grantéd.”

LAW AND ANALYSIS

Assignment of Claimsto Mack

Movants first argue Red Stick executed an agreerteatt“assigns all of the claims
of Red Stick in this matter to Mack” and “[a]s astdt, Red Stick no longer possesses any
claims against Cross Claim Defendants or Third yYBefendants>1Since Movans filed
the instant motion, Red Stick and Mack entered@shemdum to the agreement nullifying
the assignment of claim®s. Accordingly, Movants’ argumentwith respect to the
assignment of claims is moot.
. Breach of Contract

With respect toRed Stick'sbreach of contract claimMovants first argue Red
Stick’s breach of contract allegations involealy Red Stick’s proposed assignment to
Main Pass, and therefore, the remaining Movantshoarbe held liable for breach of
contractbecause no contract witheém is alleged3 Movants misconstruthe claim Red

Stick’s breach of contraatlaim is not based solely oMain Pass’s failure to enteahe

47Twombly 550 U.S. at 555.

481d. (quotingFED. R.CIv. P. 8(a)(2)).

49 Cutrer v. McMillan, 308 F. Appx 819, 820 (5th Cir. 2009) (per curipfquotations omitted).
50 Lormandv. US Unwired, In¢.565 F.3d 228232 (5th Cir2009) (citation omitted)

51R. Doc. 1811 at 8.

52SeeR. Doc. 1975.

53R. Doc. 1811 at B.



proposed assignmemgreementinstead, the claim isased on Defendants Main Pass
Natrong Dixie, and Gunther, Js allegedoral agreement to form Main Pass, for Natrona
to be a 90% owner of Main Pass, and Katrona and Gunther, Jto supply the funds
necessary to pay 90% of the ca% dMoreover, Red Stick alleges that more parties than
just Main Pass were involved in tHagreement t@nterthe agreement.Specifically,in
its CrossClaim against Cros€laim Defendants Main Pass and Gunther, Jr., Raxk St
alleges:
[I1n connection withthe Main Pass 21 Prospect negotiations, Red SiNekrona
and Defendant Main Pass, through Dixie Managemenvi€es, L.L.C., and Albert
W. Gunther, Jr., agreed that Red Stick would assiljof its interest in the Main
Pass 21 Prospect to Defendant M®iass in order to shift all of the drilling costs
and benefits attributable to Red Stick to DefendBfain Pass and its members
such that Natrona, as a 90% interest owner in Dide@n Main Pass, and/or Albert

W. Gunther, Jr., would be responsible for 90#4tee drilling costs related to the
Main Pass 21 Prospect and the Subject \Aell.

Similarly, in its ThirdParty Complaint against ThirBarty Defendants Natrona, Dixie,
Gunther, Jr. and Martha Gunther as trustees oREd&rust, OSM, OSV, and Gunther,
I11., Red Stick alleges:
[I]n connection with the Main Pass 21 Prospect negotia, Red Stick, Natrona
and Defendant Main Pass, through Dixie Managemenvti€es, L.L.C., and Albert
W. Gunther, Jr., agreed that Red Stick would assilfjof its interest inthe Main
Pass 21 Prospect to Defendant Main Pass in ordshifoall of the drilling costs
and benefits attributable to Red Stick to Defend®iain Pass and its members
such that Natrona, as a 90% interest owner in Daden Main Pass, and/or Albert
W. Gunther, Jr., would be responsible for 90% of th#lidg costs related to the
Main Pass 21 Prospect and the Subject \Afell.
However, although Red Stick allegesly that Natrona, Main Pass, Dixie, and
Gunther, Jrwere parties tohe agreemenb enter the agreemerRRed Stick seeks to hold

“Defendant Main Pass, Albert W. Gunther, Jr., aid hird-Party DefendantYiable for

54R. Doc. 169 at § 14; R. Doc. 170 at § 14.
55R. Doc. 169 at | 14
56 R. Doc. 170 at T 14.



breach of contract’ Red Stickclearly has not allegeddSM, OSV, Gunther, Ill, and
Martha Gunther agusteeof the RE Trustentered intoand breachedn agreement with
Red Stick. Accordingly, to the extent Red Stickngs breach of contract claims against
OSM, OSV, Gunther, Ill, and Martha Gunther as taesof the RE Trust, the motion to
dismiss is granted and these claims aimendssed Red Stickdid name Gunther, Jrhut
it is not clear whether he is named only in hisiimdual capacity or also in his capacity
as trustee ofthe RE TrustoFpurposes of the motion to dismislse Court must take Red
Stick’s allegations as try® and draw all inferences in favaf Red Stick?® As a result,
although a close questiodrawing all inferences in favor of Red Stidke Court finds
Red Stick has alleged Gunther, Jr. entered into laredhiched an agreement with Red
Stick, in his individual capacity and/ ar hiscapacityas truste®f the RE Trust.
Movantsalso argudked Stick’s breach of contract clamhould be dismisseid its
entiretybecausdhe agreemenhadto be in writing tobe enforceableand thealleged
agreement regarding the assignmesas an oral agreemerpecifically,Movants argue
LouisianaCivil Code article 183%rohibits oral agreements assigning mineral riginid
working interests, and, as a result, Red Stibkisach of contract claims are based upon
an invalidoralassignmen®? However, Red Stick breach of contract claims abased on

anagreement to form Main Pass, for Natrona to be @ @@vner of Main Pass, and for

57R. Doc. 170 at f6l(emphasis added).

58 Kennedy v. Chase Manhattan Bank USA, 1889 F.3d 833839 (5th Cir. 2004)“In considering a
motion to dismiss, the district court must take faets as alleged in the complaint as true, and maty
dismiss the complaint ‘unless it appears beyondbdahat the plaintiff can prove no set of factsimpport
of his claim which wald entitle him to relief.”(quotingBrown v. Nationsbank Corp188 F.3d 579, 585
86 (5th Cir.1999).

59 See, e.gleleux v. United Stated478 F.3d 750, 754 (5th Cil999)(“When considering a Rule 12(b)(6)
dismissal, we construe the complaint libdyah favor of the plaintiff, taking all facts ague” (citing
Lowrey v. Texas A & M Univ. Syd417 F.3d 242, 247 (5th Cit997).

60 R. Doc. 1811 at 17(citing La. Civ. Code art. 1839).
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Natrona and Gunther, Jiro supply the funds necessary to pay 90% of the cd3t8he
alleged agreement is not an assignment of a mineghlt or a working interest.
Accordingly, Movants’reliance on the writing regqement of article 1839 is misplaced,
and Red Stick’s breach of contract claim will n@ dismissed for lack afwriting.
Movants additionally argutheproposedassignment is unenforceable because the
PA between Mack and Red Stick requires Mack’s “prmritten consent” to any
assignment of any working interesind Mack did not providany written consent to Red
Stickbefore Red Stick assignetd working interest to Main Pa$3.The PA provides:
Prior to the drilling of the [Well] Buyers shall not assighis Agreement or any of
its rights or obligations under this Agreement wvaithh obtaining the prior written
consent of Seller . 63
Whether Mack consented to the proposed assignpoentot, is irrelevant to the claims
brought by Red StickThe assignment never took place, and as a result Mapkisr
written consent” is irrelevant. Red Stickgeach of contract claims are based on an
allegedagreement to form Main Pass, for Natrona to be % ®Wnerof Main Passand
for Natrona and Gunther, Jio supply the funds necessary to pay 90% of the coRed
Stick alleges the agreement to form Main Pass,fanNatrona and Gunther, Jr. to supply
the funds necessary to pay 90% of the costs, waadiredAs a result, Red Stick argues

there was no assignment and consent by Mack nesegirbe an issue. The Court finds

this argument is correct.

61R. Doc. 169 at 1 14; R. Doc. 170 at { 14.

62 R. Doc. 1811 at 19 (citingR. Doc. 974 at 8 (Article IX, General Provisionsy 3, Assignment of
Agreement)).

63R. Doc. 974 at 8

64R. Doc. 169 at 1 14; R. Doc. 170 at T 14.
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Accordingly, Movants’ motion to dismiss Red Stickiseach of contract claim
againstNatrona, Main Pass, Dixie, ar@®@unther, Jr.in his individual capacity and in his
capacity as trustee of the RE truistdenied.

[11. Detrimental Reliance

Just as Movants argued with respectRed Stick’sbreach of contract claim,
Movants argueRed Stick’sdetrimental relianceallegations involve only Red Stick’s
proposed assignment to Main Pass, and therefoegagimaining Movants cannot be held
liable for detrimental relianc€® Again, Movants misconstrue theasis of the claim. Red
Stick’sdetrimental reliancelaim is base@n representations to Red Stick that Main Pass
would be formed, Red Stick’s interest would be gssd to Main Pass, antlatrona,
Albert W. Gunther, Jr. and/or its members [would besponsible for 90% of the costs
claimed by Mack.®6 Red Stick allegedhiat partiesn addition toMain Pass were involved
in the“promiseto agree” Specifically,in its CrossClaim against Cros€laim Defendants
Main Pass and Gunther, Jr., Red Stick alleges

[I]n connection with the Main Pass 21 Prospect negotia, Red 3tk, Natrona

and Defendant Main Pass, through Dixie Managemenvti€es, L.L.C., and Albert

W. Gunther, Jr., agreed that Red Stick would assiljof its interest in the Main

Pass 21 Prospect to Defendant Main Pass in ordshifoall of the drilling csts

and benefits attributable to Red Stick to Defendiiain Pass and its members

such that Albert W. Gunther, Jr., individually amd/through Natrona, as a 90%

interest owner in Defendant Main Pass, would b@oasible for 90% of drilling

costs. Defendat Main Pass and Albert W. Gunther, Jr., now reftseontribute

to drilling costs in accordance with this agreemeespite demands by Mack
and/or Red Sticlk’

65R. Doc. 1811 at 21.
66 R, Doc. 169 at 95, 8;R. Doc. YO at|Y 5, 8
67R.Doc. 169 at | 19
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Similarly, in its ThirdParty Complaint against ThirBarty Defendants Natrona, Dixie,
Gunther Jr. and Martha Gunther as trustees of the RE{Ti@SM, OSV, and Gunther,
[11., Red Stick alleges:
[I]n connection with the Main Pass 21 Prospect negotia, Red Stick, Natrona
and Defendant Main Pass, through Dixie Managemenvti€es, L.L.C., and Alert
W. Gunther, Jr., agreed that Red Stick would assilfjof its interest in the Main
Pass 21 Prospect to Defendant Main Pass in ordshifoall of the drilling costs
and benefits attributable to Red Stick to Defendiiain Pass and its members
suchthat Albert W. Gunther, Jr., individually and/orrtbugh Natrona, as a 90%
interest owner in Defendant Main Pass, would be@oeasible for 90% of drilling
costs. Defendant Main Pass, Natrona, Dixie Managenfervices, L.L.C. and
Albert W. Gunther, Jr., nw refuse to contribute to drilling costs in acconda
with this agreement despite demands by Mack an&/ex Stické8
Although Red Stick allegesnly thatNatrona, Main Pass, Dixie, and Gunther, Jr.
made promises to Red Stick, Red Stadkoseeks tdold “Third-Party Defendantdiable
for detrimental reliancé® Red Stickclearlyhas not alleged OSM, OSV, Gunther, Ill, and
Martha Gunther as trustee of the RE Truegtre involved in any promises madeRed
Stick. Accordingly, to the extent Red Stickitbgs detrimental reliancelaims against
OSM, OSV, Gunther, Ill, and Martha Gunther as taesof the RE Trust, the motion to
dismiss is granted and these claims are dismigsadpurposes of the motion to dismiss,
and drawing all inferences in favor of Red SticledRStick has allegeslufficientfactsto
supportits detrimental reliance claim against Gunther,iddividually and as a trustee
of the RE trust.
MovantsalsoargueRed Stick'sdetrimental reliancelaim should be dismisseith

its entiretyas “detrimental reliance requires change in position to the plaintiff's

detriment as a result of the reliantebut ‘[t] he change in Red Stick’s position is not a

68 R. Doc. 170 at 1 19
69R. Doc. 170 at R0 (emphasis added).
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result of any reliance, but rather a result of thkure of Red Stick to obtain th'@rior
written consentof Mack required by the Participation AgreeméftMack’s prior written
consent is irrelevant as the assignment never oeduFurther, o a motion to dismiss,
courts accept as true the factual allegations eagd.”1Red Stick has alleged “the above
promises . .. induce[d] Red Stick to rely on thamts detriment because Red Stick . . .
acquir[ed]its interest in the Main Pad3rospect based on this agreement, which was
intended to reduce Red Stick’s potential liabilitgr drilling costs’’2 Red Stick’s
allegationscontain sufficient factual matter, accepted as tricestate adetrimental
relianceclaim that is plausible on its facAccordingly, the Court denies Movants’motion
to dismiss Red Stick’s detrimental reliance claagainstNatrona, Main Pass, Dixie, and
Gunther, Jr.in his individual capacity and in his capacitytasstee of the RE Trust.
V. Piercingthe Corporate Veil

Movants allege Red Stick fails to adequately plead the doctring@fcing the
corporate veil and seek dismissal of this claim against all MowaftSpecifically,
Movants argue Texas law applies to Red Stick’s patcing claims, Texas law requires a
showing of “actual fraud” to pierce the corporatlyand Red Stick has failed to properly
plead actual fraud*

As a preliminary matter, the Court notasequest to pierce the corporate veil is

not an independent cause of action “but rather memns of imposing liability on an

70R. Doc. 1811 at 22.

1Seelgbal, 556 U.Sat678 (2009)

2R, Doc. 169 at 1@; R. Doc. 170 at 0.
73R. Doc. 1811 at 23.

741d. at 23-25.
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underlying cause of action?’If a plaintiff successfully pierces &hcorporate veil of a
limited liability company, the plaintiff may holdndividual members of the limited
liability company liable for actions of the limitda@bility company’6 Likewise, a limited
liability corporation can be held liable for thetmms of its members if the plaintiff
successfully pierces the corporate veil in reverskhus, Red Stick’s veil piercing claim is
a means by which Red Stick seekshtdd Movants diectly liable fordamages caused by
the underlyingbreach of contract and detrimental reliance clamgsinst entities or
individuals with which theMovants are affiliated?® In this case, Red Stick alleges
underlying causes of action, namely, breach of cacitand detrimental reliance.
Movants argue Red Stick’s veil piercing claims sldobe dismissed against all
Movants because Red Stick did not allege actuatdr@ “Actual fraud” must be
established to pierce the veil under Texas. ldawever, Louisiaa lawdoes not requira
finding of fraud in order to pierce the corporatln a contract actio? “{W] hen fraud
is not alleged, a plaintiff seeking to pierce tloemorate veil bears a heavy burden of proof
in demonstrating that the corporate form Hheesen disregarded, by} Louisiana law
indicates that the corporate veil may be piercethouit the presence of fradd:Thus,in

order to addresshe sufficiency of Red Stick’s allegations with pest to piercing the

5 Peacock v. Thoma$16 U.S.349, 354 (1996)see also In re Grothue266 F.3d 334, 33738 (5th Cir.
2000) (recognizing that the alter ego theory igmedy to enforce a substantive right, not an indepat
cause of action)

6 See, e.g., Martin v. Spring Break 83 ProductiohCL797 F.Supp.2d 719, 7225 (E.D. La. 2011).
7See, e.g., In re Mooré08 F.3d 253, 257 (5th Cir. 2010).

8 “[1]f a complaint attempts only to state a wgiercing claim, and not an underlying cause of@ttiit
must be dismissedMeyer v. BaylesCivil Action No. 120043 2012 WL 2522896, at *4 n.4 (W.D. La.
May 31, 2012) (citations omittedadopted2012 WL 251351{W.D. LA. June 28, 2012).

“R. Doc. 1811 at 2527.

80 Hollowell v. Orleans Regional Hosp. LL.€17 F.3d 379, 386 (5th Ci2000) (“Even ifthe defendants are
correct that a WARN action is most akin to a coetraction, they are mistaken that Louisiana lawuriegs
a finding of fraud in order to pierce the corporaéd in a contract action.”).

8l]d. (internal quotation markand citationomitted).

15



corporate veil, the Court must firgstetermine which state’s law governs the issue.
“Choiceof-law decisions can be resolved at the motion to ddsnstage when factual
development is not necessary to resolve the ingi##yOtherwise, they cannotror
instance, inFloyd v. CIBC Worldvarkets, Inc, the United States District Court for the
Southern District of Texageclined to @cide choice of law on a motion to dismiss because
“[t]he Court lacks evidence at this stage of thegqaedings to properly analyze all the
Restatement factoyswhich courts in Texas analyze to determine the goveg law 83 By
contrast, inEnergy Coal, S.p.A. v. CITGO Petroleum Cogriine United States District
Court for the Western District of Louisiana fourtdappropriate to decide choice of law
on a motion ® dismiss because:
[T]he issue is fully briefed and no further factual elepment is necessarjylhe
plaintiff's] petition and motion papers exhaustively detailpletiesrelationships
with the candidate states and the dispute. [Them#dnt]does not dispute the
accuracy of Energy Coal's factual assertions, arstieiad only disputes that those
facts establish that Louisiana law governs. Accoglly, the court finds that there
are no unknown facts which could alter the confbottlaws analyss 84
When jurisdiction is based on diversity of citizenshthge law of the forum state
governs the choice of law inquify.Louisiana Civil Code article 3515%ets forth the
general principles from which the more specific tieh articles derive. Thus, &ny other
article is found to be applicable to a particulase or issue, that article prevaif§.Article

3537 is the more specific article that applies tbraach of an obligatianrArticle 3537

provides:

82 Energy Coal v. CITGO Petroleum Cor@36 F.3d 457459 (5th Cir. 2016) (citingrortune v. Taylor
Fortune Grp., LLC620 F.App’x. 246, 24%48 (5th Cir. 2015).

83426 B.R. 622, 641 (S.0O.ex.2009)

84 No. 2:14-CV-03092 2015 WL 512386yat *2 n.5(W.D. La. Aug. 31, 2015).

85See Klaxon Co. v. Stentor Electric Mfg. (213 U.S. 487496 (1941).

86 NorAm Drilling Co. v. E & PCo Intern., LLA31 So0.3d 926929 (La. App. 2 Cir. 2013).

16



Except as otherwise provided in this Title, an s®d conventional obligations is
governed by the law of the state whose policies ldidre most seriously impaired
if its law were not applied to that issue.
That state is determined by evaluating the streragtth pertinence of the relevant
policies ofthe involved states in the light of: (1) the pe#girt contacts of each state
to the parties and the transaction, including thec@ of negotiation, formation,
and performance of the contract, the location efobject of the contract, and the
place ofdomicile, habitual residence, or business of thetipa; (2) the nature,
type, and purpose of the contract; and (3) thegmdireferred to in Article 3515,
as well as the policies of facilitating the ordemyanning of transactions, of
promoting multisate commercial intercourse, and of protecting paety from
undue imposition by the othér.
The “policies referred to in Article 3515” include:
[T]he policies and needs of the interstate and integonal systems, including the
policies of upholding the justified expectationspHrties and of minimizing the
adverse consequences that might follow from subjga party to the law of more
than one statés
In this case, the parties have not fully discovered briefed the parties’
relationships with the candidate states, Texas lamdsiana. Neither have they briefed
the relationship of the alleged agreement to threro state; the nature and purpose of
thealleged agreement and how the nature and purposgwawards application of one
candidate state’s laws over another; how applicaibone state’s law over another’s is
compatible withthe policies and needs of the interstate and intermatliosystems,
including the policies of upholding the justifiedpectations of parties and of minimizing
the adverse consequences that might follow fromjexting a party to the law of more
than one stateor howapplicationof one state’s law over anothers compaitble with the

policies of facilitatingthe orderly planning of transactions, of promotimyltistate

commercial intercourse, and of protecting one p&mdyn undue imposition by the other

87La. Civ. Code art. 3537.
88 La. Civ. Code art 3515.
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Like Floyd, in this case the Court has been provided insiefiicinformation to
properly analyze the article 3537 factors. Accordyng is premature to determine the
governing law at this st&g Themotion to dismiss is denied

Finally, the fact that the Court has dismissed Red Stigk'sctbreach of contract
anddetrimental reliance claims against Martha Guntisetrustee of RE Trust, Old South
Mechanical, L.L.C., Old South Ventures, L.L.C., alldert W. Gunther, Il doesotmean
Red Stick cannoattempt torecover from these Thir®arty Defendantby piercingthe
corporate velil

The motion to dismiss is denied with respect tdidiants.

CONCLUSION

IT1SORDERED thatMovants’motion to dismiss GRANTED IN PART and
DENIED IN PART.

IT IS FURTHER ORDERED that, to the extenRed Stick brings breach of
contractand detrimental reliancgdaims againsMartha Gunther as trustee of RE Trust,
Old South Mechanical, L.L.C., Old South Ventured.,.C., and Albert W. Gunther, Il
Movants’ motion is GRANTED and these claims areDISMISSED WITH
PREJUDICE.®8?

ITISFURTHER ORDERED thatMovants’ motion to dismiss Red Stick’s veil
piercing claims as t@rossClaim Defendants Main Pass 21, L.L.C and AlbertGMnther,
Jr.; and ThirdParty Defendants, Dixie Management Services, L,.IN@trona Resources,

L.L.C., Old South Mechanical, L.L.C., Old South Memes, L.L.C., Albert W. Gunther, IlI,

89 Red Stick has alreadyeen given an opportunity to amend its crossclaid third party complaintSee
R. Doc. 169 (Amended Crossclaim) and R. Doc. 1#c(dd Amended Third Party Complaint).

18



Albert W. Gunther, Jr., as trustee of The RE Trastd Martha Gunther, as trustee of The
RE Trust isDENIED.

IT IS FURTHER ORDERED that Movants’ motion to dismiss Red Stick’s
breach of contract and detrimental reliance claims agaNatrona, Main Pass, Dixie, and
Albert Gunther, Jr.in his individual capacity and in his capacity taastee of the RE
Trust,isDENIED.

New Orleans, Louisiana, this2nd day of October, 2019.

'SUSIE MORGAN
UNITED STATESDISTRICT JUDGE
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