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ERSKINE v. MAINE, STATE OF

- STATEOFMAINE =~ CUarE rjf ANAINE - SUPERIOR COURT
CUMBERLAND, s CLERK'S 0FFice CRIMINAL ACTION
A | DOCKET NO. CR-06-2583 v/
VI FEB -8 A g
GREGORY ERSKINE,
Petitioner
V.

STATE OF MAINE,
- Respondent

'DECISION AND ORDER

Before the Court ts Petitioner Gregory Erskine’s '(”Petitioner”) Petition for
Post—ConViction Revie'vy filed pursuant to 15 M.R.S.A. §§ 2121-2132. The Court
held an evidentiary heanng on February 4, 2008. Attorney Luke Rioux appeared
on behalf of Petitioner Gregory Erskine and Assistant Attorney General Donald
Macomber appeared on behalf of the State. After considering the evidence, this
Court denies Petmoner s Petition.
BACKGROUN D
The Petitioner was convicted of murder in January 2005 after a jury trial in
_v the Cumberland County Superlor Court (Crowley, J.). This conviction and the
_ sentence handed down were upheld by the Law Court in its January 2006
opinion, State v. Erskme 2006 ME 5, 889 A.2d 312. Petitioner was represented by
two attorneys dnrino his trial: lead counsel Robert Ruffner, Esquire (“Ruffner”)
and Ioel Vincent, Esquire. ’
The Petitioner did not testlfy at hlS trial. At the hearing on the Petltloner s
Petition for Post-Conviction Rev1ew (“PCR hearmv ), Attorney Ruffner stated
that he advised Petitioner not to testify at trial because there was g police video

of Petltloner s mterrogaﬁon that could be used in heu of Petitioner’s test1mony
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Attorney Ruffner testified that Petitioner * ‘'said everything he [Petlhoner] needed
to say in the police video.” Moreover, Attorney Ruffner testified, usmg the video
allowed Petitioner to avoid cross-examination and to avoid answering questions
about why he violated certain bail conditions and prevented Petitioner from
‘being impeachedywith evidence of prior crimes. Also at the PCR hearing, the:
Petitioner testified that he did not think that he could testify af trial because
talking about the vicim Waé too upseLting for him. The Petitioner r‘"\n’anued
stating that at the time of trial he did not care whether or not he testified; he just
wanted to d1e |

From May 2‘004'_(approximately two weeks after Petitioner’s arrest) until
March 2005 (Petitioner’s ‘sentencing), the Petitioner was at Augusta Mental
| Health Institute (“AMHI”) and Riverview. While extensive psychological |
evaiﬂations were done by the State Forensic Service with respect to the issue of
Petitioner’s competence to stand trial, ne report was ever sought from or |
~ submitted by the State Forensm Service on the issue of the Petltloner s criminal
respons1b1hty Defense counsel did have an. 1ndependent psychologmal‘
evaluation done by Dr. Charles Robmson (“ Robmson ) Because the Petitioner
had a history of substance abuse, Dr. Robmson recommended that a
psychological pharmacologlst‘conduct an evaluation. Attorney Ruffner test1f1ed
that he consulted with a psychological pharmacologist who told him that there
was no defeﬁse based on'the Petitioner’s substance abuse. Atfofney R_uffner
further testified that he did not esk the State Forensic Service to evaluate the
"Petitioner’s‘ criminal responsibility because he believed that such an evaluation
~would produce only unfavorable evidence -(Attomey Ruffner . specifically

mentioned malingering). In sum, Attorney Ruffner testified, between Dr.



- Robinson’s opinion, the psychological pharmacologist’s opinion and the various
reperts he was receiving from the State Forensic Service, a “mental defense was
simply not in the cards.”

Dr. Ann LeBlanc. (“LeBlanc”), the director of the State Forensic Service and
a licensed psychologist,- testified at the PCR hearlng She had the occasion to
meet with the Petitioner often durmg h1s lengthy stay at AMHI and R1verv1ew
and submitted four reports to the Court concernmg the Petitioner. Dr. LeBlanc _
conﬁrmed that her reports addressed the issue of competency rather than
criminal respon31b1hty When asked What more she would have done had she
been asked to address the question of the Petlttoner s criminal respon51b1hty, Dr.
LeBlanc responded that there was htﬂe more she would have done because the
testmg is the same for each issue, although she would have had more discussion
with the Petitioner regardmg the events of the night of the crime and his
statements to the - police and would have submitted a report spec1f1cally
addressing the cnmmal respon51b111ty question. Dr. LeBlanc further stated that
had she been asked to render an opinion on the issue of criminal responsibility,
she would have said that it was “highly unlikely” that the Petltloner was not
funchomng or had such a severe mental disorder that he was not capable of
knowing What he was doing. Dr. LeBlanc stated that she beheved that the
| Petitioner suffered from personality d1sorder depressmn anx1ety substance
abuse, post traumatlc stress disorder and had problems in his relationships with
| women, but that there was no evidence that the Petitioner was or ever had been
psychotic.

The Petitioner now argues that he was ineffectively assisted by counsel at

his trial because his defense attorneys failed to call him to testify at trial and

(%)



because his defense attorneys failed to obtain an evaluation of his criminal
responsibility for the crime.
| DISCUSSION

Both the United States Constitution and: the Maine Constitution guarantee
defendants the rlght of assistance of counsel in all criminal prosecutions. U.S.
Const amend. VI; Me. Const. art. I, § 6. These rights have been interpreted to
guarantee defendants the right to effective assistance of counsel. Strickland v.
Washzngton 466 U.S. 668, 686 (1984): Whitmore v. State, 670 A2d 394, 396 (Me
1996).

The Law: Court has established a two- -prong test for ad]udmatmg
1neffect1ve assistance of counsel claims. First, the Court must determine

“whether there has been serious 1r1competency, 1neff1c1ency, or 1“1attentlor1 of

counsel arnountmg to performarlce below what might be expected from an
~ordinary fallible attorney. ‘ McGowan v. State, 2006 ME 16, 11, 894 ‘A.2d 493,
496-97 (quoting Aldus v. State, 2000 MEn 47, 1 12, 748 A.2d 463, 467). (ellipsis in .
original). -Second, the Court must determine “whether any such ineffective
representatlon hkely deprived the defendant of ‘an otherwise avallable
substantial ground of defense.” Id. 11, 894 A. 2d at 497 (quotmg Aldus v. State,
2000 ME 47 912, 748 A.2d 463, 467) The defendant/ petitioner has the burden .
of proving both prongs. Id. {12, 894 A.2d at497.

The Court finds ﬂmat the Petitioner has failed to meet his burden wifh
respect to both prongs. While the failure to meet one of the prongs is alone
suff1c1ent to deny a petltlon for post-conviction review, McGowan, 2006 ME 16,

13, 894 A.2d at 497, this Court will nonetheless briefly discuss 1ts conclusions

with respect to each prong.



' The Petitioner has failed to show that ’die performance of his attorneys at
trial fell below the performance expected of an ordinary fallible attorney.
Indeed, Ruffner clearly stated at the PCR hearing that his strategy and reasons
for choosing not to have the Petitioner testify was to avoid subjecting the
Petitioner to cross-examination and possibly impeachment. Furthermore, the
Petitioner has never stated that he wanted to testify at his trial; indeed, at the
: PCR hearing, the Petitioner reiterated that he “wanted to die” and did not care

whether or not he testified. | | |
~ Nor has the Petitioner shown that his attorneys’ decision not to further
pursue the issue of his criminalresponsibility due to a possible mental disease or
condition fell below the standard of an ordinary fallible attOrney. Attorney
Ruffner sought the opinions of an independent psychologlst (Dr. Robinson) and
a psychological pharmacologist He also had the benefit of several reports from
the State Forensic Service. The sum of these opinions and reports convmced
| Attorney Ruffner that a “mental defense was simply not in the cards.”*

.The Petitioner did not.i:resent'any evicience that Attorney Ruffner erred in
this assessment. Dr. LeBlanc testified that she would have stated that it was
“highly unlikely” that the Petitioner suffered from a mental defect so oevere that
he did not know what he was doing on the night of the crime if she had been
asked The Petitioner did not prov1de any evidence from either Dr. Robinson or
the psychological pharmacologist that either beheved there was a potential

-~ mental defect argument in the Petitioner’s case. Thus, the Pehtioner -has failed to

! In fact, these opinions and reports seemed to hint that the Petmoner was malingering,
according to testimony from both Attorney Ruffner and Dr. LeBlanc at the PCR hearing.
Thus, Attorney Ruffner’s strategic decision not to seek and introduce further evaluations
falls even further within the performance expected of a reasonable attorney.



meet his burden to show that his attorneys’ decisions not to call the Petitioner to
testify and not to pursue a mental defett defense’ fell below the performance
expected of an ordinary fallible attorney.
For largely similar reasons, the Court finds that the Petitioner has failed to
" meet his burden as to the second prong. With respect to the second prong, the
Law Court has stated that a defendant must establish either that “his attorney’s
performance deprived him of a substantial ground of defense, or that counsel’s
- performance likely affected the outcome of the trial.” McGowan, 2006 ME 16,
13, 894 A.2d at 4‘97 (quoting State v. Brewer, 1997 ME 177, q 20, 699 A.2d 1139,
1144). In the instant ca_sé, the testimoﬁy at the PCR hearing does not support a
finding that the Petitioner’s éttoméys’ performance deprived him of a defense or
otherwise.affected the outcome of his trial. As stated above, Dr.. LeBlanc testified
that she wot;ld have stated that it was ”highiy unlikely” that the Petitioner
suffered from a mental defect such that he did not know what he was doing on
the night of the crime had sshe been asked. Attorney Ruffner smularly test1f1ed
that there was no ba31s for hlm to pursue a mental defense” as both Dr v_
Robinson and the psychological pharmacologlst stated that this was essenhally a
dead-end. The Petitioner did not provide any evidence from either Dr. Rébi‘nson
or the psychological .pharmacologist to refute Attorney Ruffner’s conclus‘ion: nor
didr he produce any other evidence showing that there was a potential mental
defect argument in the Petitioner’s case.
| Nor has the Petitioner met his burden to show‘ that the‘decision_ of the -
Petitioner’s attorneys to n‘o.t call him to testify affected the outcome of the trial.
First, the Petitioner stated both at the time of trial and at the PCR hearing that he

did not want to testify as he did not think that he could talk about the victim.



" Second, the Petitioner has not shown that Attorney Ruffner’s reasons for not
calling the Petitioner to testify (namely, to avoid cross-examination and
impeachment) were outweighed by any potential benefits that likely would have

changed his conviction.

For the reasons stated herein, the Petitioner has failed to meet his burden

as to both prongs of his ineffective assistance of counsel claims.
Therefore, the entry is:

Petitioner Gregory Erskine’s Petition for Post-Conviction Review is
DENIED. '

| D_ated at Portland, Maine this _ 22 “ day of [ ém; . ,.:) , 2008. ’

Robert E. Crowley _
Justice, Superior Court




