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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

FRIENDS OF MERRYMEETING BAY

and ENVIRONMENT MAINE,
Plaintiffs,

Docket no. 1:11-cv-00035-GZS

V.

HYDRO KENNEBEC, LLC and

BROOKFIELD POWER US ASSET

MANAGEMENT, LLC, et al.
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

ORDER ON CROSS MOTIONSFOR SUMMARY JUDGMENT

Before the Court are the cross-motidios summary judgment and the supplemental
memoranda filed in support didse motions filed by Rintiffs Friends oMerrymeeting Bay and
Environment Maine (togker, the “Plaintiffs”) and Defendds Hydro Kennebec, LLC, Brookfield
Power US Asset Management, LLC, Merimilntited Partnership, FPL Energy Maine Hydro,
LLC (now Brookfield White Pinddydro LLC), and Brookfield Reewable Services Maine LLC,
(together, the “Defendarity. For the reasons explained hegghe Court GRANTS Defendants’
Motion for Summary Judgment as supplemergdheir Supplemental Memorandum of Law In

Support of Motion for Summaryudgment (ECF No. 164) (“DfsMot. for Summary J.”) and

1 The Court uses the term “Defendants” to includeectiltely Hydro Kennebec, LLC, Brookfield Power US Asset
Management, LLC, Merimil Limited Partnership, FPL Energy Maine Hydro, LLC (now known as BroloWfiete
Pine Hydro LLC), Brookfield Renewable Services MaineC and any predecessors in interest, and “Defendants”
will be used broadly to refer to the relevant party involwgith each specific dam unlestherwise specified._(See
Assented to Mot. to Substitute Brookfield Renewable $esvMaine, LLC, as a DefECF No. 157 in Friends of
Merrymeeting Bay, et al. v. NextEEnergy Resources, LLC, et al., 2:1M-@0038-GZS) (discussing that on March
1, 2013 Defendants NextEra Energy Resources, LLC artENeEnergy Maine Operating Services, LLC transferred
their interest in FPL Energy Maine Hydro LLC and Merimil Limited Partnership (which contrmert the dams at
issue in that case and hold the Federal Energy Regul@mmnmission licenses to operate them) to an affiliate of
Brookfield Renewable Services Maine, LLC).)
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DENIES Plaintiffs’ Motion for Summary Judgent as supplemented by their Supplemental
Memorandum in Support of Plaintiffs in the B@s’ Cross-Motions for Summary Judgment (ECF
No. 162) (“Pls.” Mot. for Summary J.”).
l. LEGAL STANDARD

Generally, a party is entitled to summary jodt if, on the record before the Court, it
appears “that there is no genuissue as to any material fact ahdt the moving party is entitled
to judgment as a matter of law.” Fed. Rv.(R. 56(c)(2). “[T]hemere existence abme alleged
factual dispute between the pest will not defeat an otherge properly supported motion for
summary judgment; the requinent is that there be menuine issue ofmaterial fact.” Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). i&sue is “genuine” if “the evidence is

such that a reasonable jury aduéturn a verdict for the nonmoving party.” Id. at 248. A “material
fact” is one that has “the potential to affece thutcome of the suit under the applicable law.”

Nereida—Gonzalez v. Tirado—Delgado, 990 F.2d 703, (1st Cir. 1993) (citing Anderspa77

U.S. at 248) (additional citation omitted).
The party moving for summary judgment must demonstrate an absence of evidence to

support the nonmoving party's case. Celotex Corp. v. Cadiétt U.S. 317, 325 (1986). In

determining whether this burdemiet, the Court must view the redan the light most favorable
to the nonmoving party and give thaarty the benefit of all reasdnla inferences in its favor.

Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004).

Once the moving party has made this iprglary showing, the nonmoving party must
“produce specific facts, in suitable evidentidoym, to establish the presence of a trialworthy

issue.” Triangle Trading Co. v. Robroy Indus¢., 200 F.3d 1, 2 (1st Cir. 1999) (citation and

internal punctuation omitted); sedso Fed. R. Civ. P. 56(e). ‘&e allegations, or conjecture



unsupported in the record, are insufficienBarros-Villahermosa v. United States, 642 F.3d 56,

58 (1st Cir. 2011) (quoting Riv@&-Marcano v. Normeat Royal Da@eiality A/S, 998 F.2d 34, 37

(1st Cir. 1993)); see also Wilson v. Moulison®brp., 639 F.3d 1, 6 (1&tr. 2011) (“A properly

supported summary judgment nuticannot be defeated by conclusory allegations, improbable
inferences, periphrastic circumlocutions, or rapleculation.” (citations omitted)). “As to any
essential factual element of its claim on whilke nonmovant would bear the burden of proof at
trial, its failure to come forwarwith sufficient evidence to generate a trialworthy issue warrants

summary judgment to the moving party.” InSpigel, 260 F.3d 27, 31 (1st Cir. 2001) (quoting In

re Ralar Distribs., Inc., B.3d 62, 67 (1st Cir. 1993)).
The above-described “standard is noteetitd by the presence of cross-motions for

summary judgment.”__Alliance of Auto. M. v. Gwadosky, 430 F.3d 30, 34 (1st Cir. 2005)

(citation omitted). “[T]he court must mull eachotion separately, drawing inferences against

each movant in turn.”_Cochran v. Quest Softwame., 328 F.3d 1, 6 (1st Cir. 2003) (citation

omitted); see also Alliance of Auto. Mfrs., 430 F&d34 (“[L]ike the district court, we must

scrutinize the record in theght most favorable to the summgudgment loser and draw all
reasonable inferences therefrom to that party's behoof.”).
. BACKGROUND

The Court presumes familiarity with ghlengthy litigation and background of these
consolidated cases. Accordingthe Court discusses only those facts that are pertinent to the
Motions currently before the Court.

A. Water Quality Certifications

The Lockwood, Hydro Kennebec, Shawmut aldston Projects are four hydroelectric

projects, or dams, located on the mainstem Kben River. The Lockwood Project is the first



hydroelectric project upstream of MerrymeetiBay on the Kennebec River. The Hydro
Kennebec, Shawmut and Weston Projects are ttasated upstream of the Lockwood Project on
the Kennebec River. Each of these Projects opesatgect to the termsid conditions of a water
quality certification issed by the State of Maine pursuantSection 401 of the CWA, 33 U.S.C.
81341. (Joint Stipulated Fadtsy Summary Judgment (LSW EQNo. 85) (“LSW JSF”) { 193;
Stipulations of Fact (HKECF No. 95) (“HK JSF”) 1 133). The water quality certifications for
each project are included in the projedégderal Energy RegulatorCommission (“FERC”)
licenses. Among the requirements of each Projegdt®r quality certitation is the following
provision:

INTERIM DOWNSTREAM FISH PASSAGEThe applicant shall continue and

where needed improve existing operatiomeeasures to diminish entrainment,

allow downstream passage, and elimengignificant injury to out-migrating
anadromous fish in accordance with thengof the KHDG Settlement Agreement.

(LSW JSF { 195; HK JSF { 132 (emphasis adiiledhe KHDG Settlement Agreement (the
“Settlement Agreement”) provides:

To the extent that licere desires to achieve oortinue interim downstream
passage of out-migrating alewife, andjlofenile Atlantic samon or shad by means
of passage through turbine(s), licenseestrmdemonstrate, through site-specific
gualitative studies desigdeand conducted in consuitan with the resource
agencies, that passage throngibine(s) will not result irsignificant injury and/or
mortality (immediate and delayed). Inetlevent that adult shad and/or adult
Atlantic salmon begin to inhabit the impoument above the ... project, and to the
extent that licensee desires to achiewerim downstream passage of out-migrating
adult Atlantic salmon and/or adult shbg means of passage through turbine(s),
licensee must first demonstrate througl-specific quantitaie studies designed

2 On September 10, 2014, Defendants filed their Unopposed Motion to Consolidate. (ECF No. 158) Through the
Motion to Consolidate, Defendants moved to consolidate this case, Friends of BlingnBay, et al. v. Hydro
Kennebec, LLC, etal., 1:11-cv-00035-GZS, with Friends of Merrymeeting Bay, et al., v. Merimil LimitedrBlaip,

etal., 2:11-cv-00038-GZS. The actions had been previously consolidated on appeal anddirneesed by the First

Circuit Court of Appeals in a single Opinion, Friends of Merrymeeting Bay v. Hydro KennelLC, 759 F.3d 30

(1st Cir. 2014). The Court granted that Motion to Consolidate on September 11, 2014. (ECF No. 159.) Agcording
throughout this Order, the Court will reference documewts footh of the consolidated cases. Documents that are
from Friends of Merrymeeting Bay, et al. v. Hydro Kenmehl L C, et al., 1:11-cv-00035-GZS, will be referenced by

“HK ECF No.” Documents that are froRriends of Merrymeeting Bay, et al., v. Merimil Limited Partnership, et al.,
2:11-cv-00038-GZS, will be referenced by “LSW ECF No.”




and conducted in consultationitiv the resource agenciese], the Services,

MDMR, Maine Department Inland Fisheries and Wildlife, and Maine Atlantic

Salmon Authority], that passage through tnegs) will not result in significant

injury and/or mortality (immediate or @ged). In no event shall licensee be

required to make this quantitative demoatson for adult shad and adult Atlantic

salmon before May 1, 2006.
(HK JSF 1 196; see also LSW JSF | 134.) Asulised below, this litigation turns on what
Defendants “desire” in regard to dowrmstm fish passage at each project.

B. The Lockwood Project

Downstream migrating salmon and shad cass ple hydro electric projects, including the
Lockwood Project, by three basic means: throtighturbines, through the fish bypass and via
spill. (LSW JSF 1 90.) Indeed, Defendants testifit a 2007 hearing that “[tjhere are a number
of existing downstream passages for eels and amadi®fish at the Kennebec River Projects and
these include gates, spillways and turbine passafid. § 198; see alsml. § 199 (stating that
“[c]urrently fish are passed downstream atstéa, Shawmut and Lockwood projects via existing
gates, sluices, spillwayand turbines”).)

The Lockwood Project has seven turbines, auhef the turbine inkees is screened by a
trash rack with vertical bars. (Id. 1 92.) Thestr racks screening the intakes at Units 1-6 have a
space of 2.0 inches between the p#rs trash rack screening théakes at Unit 7 has a space of
3.5 inches between the bars. (Id. 1 95.) Imegal, downstream migrating kelts in the Kennebec
River are too large to fit through a 2-inch trastkrapacing, but most caliphysicallyfit through
a 3.5-inch spacing._(ld. 1 96.)

In 2005, Defendants began working with tegnatory agencies to the Settlement

Agreement and FERC regarding a draft plan fterim downstream fishassage at the Lockwood



Project® (Defs.” Supplemental Statement of Usplited Material Fa (HK ECF No. 165)
(“BFSF”) 1 23; Pls.” Opp’'n to Defs.” Supplemeh&atement of Undispat Material Facts (HK
ECF No. 167) (“Pls.” Opp’'n tBFSF”) 1 23.) On March 3, 2006, MDEP wrote to Defendants and
indicated that MDEP, in accordance witle tAugust 26, 2004 water quglicertification, had
reviewed and approved of an interim doweatn fish passage effectiveness study pl&dBFSF
11 2, 3; PIs.” Opp’n t&BFSF 1 2, 3 (03/03/06 tter from Dana Paul Murch of MDEP to Chad
Clark (LSW ECF No. 83-8).) In addition, tRL Energy Maine Hydro LLC Fish Passage Report
for 2006 reflects that Defendants submitted a dowast fish passage study plan for Lockwood
to FERC in September 2005 and that the study plan was approved by FERC in March 2006. (BFSF
1 3 (FPL Energy Maine Hydro LLEish Passage Report for 2008 ECF No. 81-2) at Page ID
#1292).)

In late fall and early winter of 2007, Defgants conducted a study of adult salmon passage
at the Lockwood Project using radio telemet(BFSF § 24.) The study revealed that 11 of 15
fish that passed through Units 1 to 6 had immediatvival, while 7 of 10 fish that passed through
Unit 7 had immediate survival. (Pls.” Supp. 8mént of Undisputed Merial Facts (HK ECF
No. 163) T 3.) It was difficult to extrapolafe®m the study, however, because it used smaller
hatchery-raised salmon and invaive limited number of fish. BSF  24.) In addition, the study

was done before any diversionary facilitiesre installed atockwood. (Id.)

3 The following government agencieg aeferred to throughout this caske Federal Energy Regulatory Commission
(“FERC™), U.S. Fish and Wildlife Services ("USFWS” 8fWS"), National Marine Fisheries Service (“NMFS” or
“NOAA"), Maine Department of Marine Resources (“MDMR?”), Maine Department of Environmental Pratectio
(“MDEP”) and Maine Board of Environmental Protection (‘“MDEP”).

4 The letter further indicated that design and operational plans for permanent downstream fish passage facilities had
to be prepared in consultation with state and federal fisheries agencies and had to be filed withivi®kd\fand

approval prior to construction. (BFSF 11 2, 3; Pls.” Opp’n to BFSF 1 2, 3 (03/03té6ft@in Dana Paul Murch

of MDEP to Chad Clark (LSW ECF No. 83-8).)



In late summer of 2009, Defendants insihla downstream fish bypass facility at
Lockwood in order to allow fish to bypassetturbines. (BFSF  25; LSW JSF § 200.) The
maximum flow rate to the bypass is approxima&y of that to the turbines. (LSW JSF 11 94,
98.) At that time, Defendants also instaleed800-foot long floating guidance boom (called a
“Slickbar” boom) in the project’s forebay upstream of the turbingsSW JSF { 200.) Robert
Richter testified that the function of the dastream bypass at Lockwood and the reason that it
was installed was to have migrating fish byp#ss turbines in a safe manner. (BFSF 13
(Deposition of Robert Richter (ECF No. 82-4R{¢hter Dep.”) 56:6-16).)The installation of the
guidance boom was approved by NMFS, USFWt1s, IDMR as part of a general practice to
collaborate with those agencies on fish pgssdesign. (BFSF { 2;P10pp’n to BFSF { 2
(Richter Dep. 157:10-19; 158:7-15).)

After installation of the diversion fadiés at the Lockwood Project, during the
“shakedown” period, Defendants evaluated the operation of the Slickbar boom. (BFSF § 27.) The
Slickbar Boom at Lockwood had problems withvertopping,” which occurs when high river
flows caused the floats on the top of the boom to be pullech dmhow the water’'s surface,
providing an opportunity for fish to pass ovee toom. (LSW JSF { 202.) The Slickbar boom
also had problems with the curtain ripping, whaould create holes large enough for the salmon
to swim through the curtain. (Id. 1 203.) Dwgithe shakedown period, Defendants identified the
need for and made modifications, including addiél flotation and upstreafacing tether lines

securing the boom and removing some of theamed billowing in the curtain. (BFSF {1 27, 28;

5 The Slickbar boom at Lockwood included a 10-foot deep curtain: the top four feemnade of impervious rubber
and the bottom six feet were made of synthetic fiber netting. (LSW JSF { 200.) The downstream bypass and boom
cost approximately $375,000 to install. (BFSF { 25.)



Pls.” Opp’n to BFSF § 28.) On certain occasiothe Slickbar boom and curtain were removed
from the Lockwood forebay to allow for repair. (LSW JSF  204.)

In May 2010, Defendants replaced the Slickbarbaevith a Tuffboom t@ddress the issues
presented by the prior boomclading overtopping and rippingnd to guide fish towards the
bypass and away from the turbirfe@FSF {1 29, 31; PIs.” Opp’'n to BFSF § 31; LSW JSF  201.)
The Tuffboom was more buoyant and rugged anddeagned to be deployed year-round. (BFSF
11 29, 32.) Modifications were made to theckwood Tuffboom in June 2010 to increase
buoyancy, strength and add new screenirflgl. § 32.) Around the s time, Defendants added
a new surface sluice gdte(ld. T 30.)

Problems arose with the Tuffboom. (BFSBE9] Pls.” Opp’n to BFSF § 29; LSW JSF §
209-12.) Specifically, in March 2011, the athment point between the Tuffooom and the
downstream bypass at Lockwood broke loose, argl ved reattached until sometime in April,
after the downstream bypass had been opened for the early part of the migration season. (LSW
JSF 1 208.) In late April 2011, the Tuffboom was fotoide tilting in such a way as to potentially
impair its proper functioning. _(Id. § 209.) &arly June 2011, Defendants discovered that a
weighting chain on the bottom of the Tuffboondh#ped free of the curtain, which may have
diminished the effectiveness of the screening bybibom, and sent divers to repair it. (LSW JSF

1 210; BFSF 1 33.) In April or June 2011, Defendantged that the trasfack bars covering the

8 The Lockwood Tuffboom cost approxitely $150,000. (BFSF  31; Pls.p@n to BFSF 1 31.) The Tuffboom
includes a 10-foot deep curtain: the fopr feet are made of derated metal plate andetbottom six feet are made
of synthetic fiber netting. (LSW JSF { 206.)

” The original floats were replaced with “Tuff Boom” brand flotation with attached four feet deep, 5/16 metal punch
plate panels and six foot dedpl6 netting attached toehpunch plate. (BFSF { 32.)

8 The new surface sluice gate at Lockwood included thriiees along the spillway tpass an additional 50cfs
minimum flow for protection of downstream fisheries and for potentially progidownstream passage even when
there is no spill over the spillway at the facility. (BFSF § 30.)



bypass sluice were rattling and vibrating in a way that could deter fish from using the bypass, and
Defendants inserted wedggs.SW JSF | 211; BFSF § 33.)

In May and June of 2011, adia telemetry study was perforehat Lockwood to determine
the effectiveness of the Tuffooom at guiding sansmolts to the bypass. (LSW JSF { 213.)
Based on the results of the study, Defendants and their consultants predicted that during median
flow conditions in the Kennebec River dugi kelt migration periods, 38.7% of downstream
migrating kelts pass Lockwood via spill, 11.5% pass via bypass and 49.8% pass via the turbine.
(Id. 1 221.) Also based on the study, Defendants aiddbnsultants predicted that, of those kelts
passing Lockwood through the forebay powerho83e8% attempt to passavthe turbines. _(Id.
1 222.)

After examining the results of the radielemetry study, NMFS stated: “Overall, the
downstream bypass system was riteative at passing smolts. Theajority of smolts entering
the power canal passed via turbine entrainmaitiantic salmon passagga turbine entrainment
would have greater impacts to the species thhimghly effective, well-dsigned and functioning
downstream fish bypass system.” (LS®F § 217.) NMFS further stated:

We understand that the [Defendants] plasgyeral modifications to the existing

downstream bypass in an attempt to @ase its[] effectiveness. We are not

confident that the proposed modifications will signifitgimmprove effectiveness

of the downstream bypass or reduce turleim@ainment. Based upon the results of

studies evaluating the effectivenes$lofting booms at the Lockwood and Hydro-

Project in the Kennebec River, NMFS quess whether thissthnology can be an

effective behavioral guidance for migratdish species. Given this, the Licensee

may want to consider physical exclusiortted site. Physicaxclusion has been

proven effective at significantly reducingribine entrainment of Atlantic salmon

and other diadromous fish species.

(Id. 1 218.) In addition, after reawing the results of the radio telemetry study, a MDMR biologist

stated in December 2011;



[M]DMR is disappointed withthe poor utilzation of downstream bypass facility. .

. . Based on juvenile Atlantic salm@ssessments undertaken at upriver nursery

areas in 2010 and 2011, [M]DMR expectsltrgest smolt cohort tdate to migrate

downstream in the spring of 2012. NextBeeds to consider measures to ensure

safe, timely and effective downstream passafgamolts in light of poor guidance

and bypass utilization observed in 2011.
(d. 1 219.)

In early 2012, Defendants began planningralete overhaul of the Lockwood Tuffboom
to create a stronger attachmeppaint, to further improve flotatioand to replace thnetting with
a metal punch plate, at a cost of approxitye$&25,000. (BFSF § 34.) Finally, Defendants have
not shut down the turbines at the Lockwood Prd@etrovide for #ernative adulsalmon or shad
passage. (LSW JSF 1 224.)

C. The Shawmut Project

In March 2007, Defendants testified that “[tlhere are a numbexisting downstream
passages for eels and anadromous fish at timdd®c River Projects and these include gates,
spillways and turbine passage.” (LSW JSF 1 19Bne Shawmut Project has eight generating
units. (Id. 1 100.) Each of theitumtakes is screendoly a trash rack witlwvertical bars. (1d.
103.) The trash racks screenintakes at Units 1-6 have a spaxel.5 inches between the bars;
the trash racks screening the inak Units 7-8 have space of 3.5 inches tveeen the bars._(ld.
1 103.) In general, downstreamgrating kelts in the Kennebeceaioo large to fit through a 1.5-
inch trash rack spacing, but most could physiciaithrough a 3.5 inclspacing. (Id. § 104.)

As of May 1, 2012, the downstream fish bypasslity at the Shawmut Project included a
four foot wide by 22 inch deep surface sluice i pinoject’s forebay that discharges into a three-
foot deep plunge pool. (LSW JSF 1105; BFSF5{PIs.” Opp’n to BFSF § 35.) The bypass at

Shawmut was originally designed for debris batv provides a route for downstream migrating

fish other than the turbinegBFSF | 35; PIs.” Opp’n to BFSF | 35; LSW JSF § 234.) The flow

10



rate through the bypass at the Shawmut Projectsshan 1% of that through the turbines. (LSW
JSF 1 102, 106.) There is no boom in placg8hawmut to help guide downstream migrating
salmon to the bypass. (Id. 1 234.)

In 2009, Defendants’ engineers and operatpmrisonnel began to study options to address
major debris issues as well as downstreamdagdsage. (BFSF  36; Pls.” Opp’n to BFSF | 36).
A team of consultants was hired to design the new facility. (BFSF § 36.) In 2011, Defendants
developed plans to use full-depth one-inch anglashracks and a new surface sluice and flume,
all to be designed in consuitan with and approved by the mgce agencies. _(Id. | 37.)
Defendants were scheduled to complete the desigsultation and permitting for this installation
in the fall of 2011 and to complete installatior2012, but Defendants, sacommendation from
NMFS, decided not to proceed in order to erevthe Shawmut Project from being placed on a
different process for an incidemttake statement from thehetr dams owned by Defendants.
(BFSF  37; Pls.’ Opp’'n to BFSF { 37.)

An analysis by Defendants anatihconsultants predicted thasased on the relative flows
of water passing through the bypas®d turbines athe Shawmut Project during median flow
conditions during kelt migrain periods, 29.6% of downstreamgrating kelts pass Shawmut via
spill, 1% pass via the bypass, and roughly 70% pastheiturbines. (LSW JSF | 235.) The same
analysis predicted that, ofdltkelts entering the forebay and powerhouse, more than 99% may
attempt to pass through the turbines. (Id. § 2B&jendants have not shut down the turbines at
the Shawmut Project to provide fdteainative salmon passage. (Id. 1237.)

D. The Weston Project

In March 2007, Defendants tegdid that fish pass downstraaat the Weston Project via

existing gates, sluices, spillways and turbindsSW JSF 11 198, 199.) The Weston Project has

11



four turbines. (Id. § 108.) Eachthie turbine intakes screened by a trash raskth vertical bars
with a space of four inches between the bamnsl nearly all downstream migrating kelts in the
Kennebec could fit through the bars at the \Wiestroject. (Id. 1111, 112.) To date, Defendants
have not shut down the turbines at the We®anect to provide for alternative adult salmon
passage._(Id. 1 233.)

The downstream fish bypass facility at iveston Project includes an 18 foot wide by 14
foot deep surface sluice. (1d.f 113.) AsMdrch 2012, the bypass flow at the Weston Project
was 2% of the flow through th@oject’s turbines during salmanigration season, and since May
of 2012, the flow rate at the Weston Project has been 6% of théflough the project’s turbines.
(Pls.” Supplemental Statement Ohdisputed Material Fac$diK ECF No. 163) (“PIs.” Supp.
Facts”) 1 4; Defs.” Opp’n to Pls.” Supplemen&htement of Undisputed Material Facts & Dfs.’
Additional Supplemental Statemeoit Undisputed Material Fac{3iK ECF No. 168)Y 4.) In
general, the downstream fishway at Westonvaldish to bypass thdam without swimming
through the turbines. (BFSF { 42.)

An analysis by Defendants and their consutaincluded that, absethe guidance boom
installed in 2011, 32.2% of downsta migrating kelts pass the ¥en Project via the spill, 1%
pass via the bypass and roughly 66% pass via the ¢&stbii.SW JSF  231.) The same analysis
concluded that absent the guidance boomallest in 2011, the downstream migrating kelts
passing the Weston Project through the powerhamsl bypass, roughB6 pass via the bypass
and roughly 98% pass via the turbines. (Id. { 232.)

In 2009, Defendants began evaluating options for improving downstream fish passage at
the Weston Project, while also seekingrésolve ongoing issues with the accumulation of

downstream debris. (BFSF  40; Pls.” Opp’'rBteSF { 40.) In 2010, Defendants made major

12



structural repairs to the existiistuice gate structure at Westamdaesurfaced the sluice to make
it safer for fish. (BFSF 7 41.) In 2011, Defendainstalled a Tuffooom, wth is fairly rugged,
cost approximately $400,000 to install, is destytebe deployed year-round and is intended to
keep fish out of the turbinds.(BFSF 1 42; Pls.” Opp’n to BFSF { 42.) The installation of the
guidance boom at Weston was approved by NMFSEFWS and MDMR as part of a general
practice to collaborate with these agencies sih fiassage designed. (BFSF { 2; Pls.” Opp’n to
BFSF { 2 (Richter O® 157:10-19; 158:7-15).)

In February of 2011, after reviewing the ceptual design plans for the Tuffboom at the
Weston Project, a biologist at USFWS wrot®&fendants providing feedback on the conceptual
design for downstream fish bypass and praygdrecommendations regarding effectiveness
testing:

This guidance device, employing a floatingtain, is experimental and is currently

being testing at severaites, including the Loakood (FERC No. 2574), Hydro-

Kennebec (FERC No. 2611), and Catara@iRE No. 2528) Projects. . . . These

[testing] methods have not demonstrateal tihe devices are effective. . . . The

devices have also been prone to failatebhris loading and overtopping, which is

of concern because fish passage facilities need to be reliable.

(BFSF 1 2; Pls.’ Opp’n to BFSF { 2; BFSF 1.3W JSF 229 (02/12011 Letter from USFWS
to Richter (LSW ECF No124-7)).). At the same time, afteeviewing Defendants’ conceptual
design plans for the Tuffboom at the Weskinject, MDMR informed Defendants that:

The proposed guidance device, which emplykwating curtain, is experimental,

and has been or is currbntbeing tested at several other sites including the

Lockwood (FERC No. 2574), Hydro-Kenmec (FERC No. 2611) and Cataract

(FERC No. 2528) projects. Stied completed to date hademonstrated that these

devices are prone to failure, debriadiing, and overtopping, thus reducing their

effectiveness as a guidance boom. . . DMR] support[s] installing and testing
the device this yearl[.]

9 The Tuffboom at Weston is a roughly 300-foot long floating guidance boom with a 10efgptcdrtain made
entirely of perforated metal plate. (LSW JSF 1 226.)

13



(LSW JSF 9 230; BFSF 1 2; Pl®pp’'n to BFSF { 2; BFSF ¥ (02/15/2011 Letter from MDMR
to Richter (LSWECF No. 124-8)).)

In August of 2011, one of the attachmenints on the Tuffboom was damaged by high
river flows, creating a space in the boom laegeugh for migrating fish to pass through. (LSW
JSF 1 227.) In October 2011, one of the conorgoint welds on the Tuffooom failed, causing
the entire boom to opeand creating a large space for migrgtfish to pass tough. (Id. § 228.)
As soon as the river flows subsided, andvéts safe, Defendants iresged the damage and
determined the problem had occurred at theofsict (BFSF § 43.) Defendants arranged to have
the manufacturer come out to fike bad weld and replace twongds and planned to test the
efficacy of the boom in the spring of 201@BFSF | 43; PIs.” Opp’n to BFSF 1 43.)

E. Agency Consultation Regarding the
Lockwood, Shawmut and Weston Projects

On July 30, 2009, Defendants wrote to R# regarding the Lockwood, Weston and
Shawmut Projects to indicate their plan to continue to perform ongoing salmon protection efforts,
such as passage effectiveness studies, witlfSémeices as contemplated by prior agreement,
including the Settlement Agreement. (BFSE ¥ls.” Opp’n to BFSF  2; BFSF 1 3 (07/30/2009
Letter from NextEra to NS (LSW ECF No. 83-1)).)

The NextEra Fish Passage Report for 2010 rsfldat Defendants, in consultation with
and as approved by the resource agencies, devedggiady plan in the winter of 2011 to evaluate
the new downstream bypass facilitith Atlantic salmon smolts using radio telemetry techniques
at Lockwood. (BFSF 1 3 (NextEra Fish Pasdagport for 2010 (HK ECF No. 85-2) at Page ID
# 2359).) The same Report reflects that Nexthm consultation with the resource agencies,
designed a new downstream bypasdifg@t Shawmut, which inclugtl the use of new full depth

one inch trash racks and a new surface sluice and flume leading to the river and a new downstream
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bypass facility at Weston._(Id.) The Report adsates that effectiverse studies with salmon
smolts were scheduled to begin in the springQif2 at Weston, after rag@e agency consultation
and approval of the study pla (Id. at Page ID # 2359-60.)

In July of 2010, FERC wrot® NextEra regaidg the Lockwood, Weston and Shawmut
Projects and the requirements of the Settlemene&gent. (BFSF | 2; £1 Opp’n to BFSF | 2
(07/23/2010 Letter from FERC to Toth (LSW ECF No. 83-3)).) FERC stdtgtter reviewing
the May 11, 2010 annual fish passage report, . . . we have determined that NextEra is complying
with the salmon protection requirements ofltbekwood, Weston and Shawmut Project licenses”
and that “[w]e appreciate your work to complyttwthe ESA and to protect Atlantic salmon at
these projects.” (1d.)

Defendants provided annual updades reports regarding the staof diversion efforts as
well as plans for the upcoming ydar each of the Projects. (BF§H; Pls.” Opp’'n to BFSF 1 4.)

F. The Hydro Kennebec Project

Downstream-migrating salmon and shad pass the Hydro Kennebec Project by three
means: through the turbines, throute fish bypass and over thgllway. (HK JSF  72.) The
maximum river flow to the bypass is 4% of the maximum flow to the turbines. (Id. 11 75, 77.)
The Hydro Kennebec Project has trash racks e@strfrom its turbines, which have spacing of
greater than three inches betwdlea bars. (Pls.” Supp. Stmt. Ohdisputed Material Facts (HK
ECF No. 163) 1 5.) In generalpwnstream migrating kelts the Kennebec River are too large
to fit through a 2-inchtrash rack spacing, but most cdyphysically fit though a 3.5-inch

spacingt® (LSW JSF 1 96.)

10 Generally, adult shad are larger than Atlantic salmasitsrand smaller than Atlantic salmon kelts. (LSW JSF |
78.)
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In 2005 and 2006, Defendants designed and installed a downstream fish bypass at the
Hydro Kennebec Project at a cost ppeoximately $300,000 to $400,000. (BFSF | 14; HK JSF
1 24.) On February 2, 2006, Defendants wtot&)SFWS and MDMR outlining the plan for
providing interim downstream fish passage atHlgdro Kennebec Project, which included a fish
boom and a fish bypass to be aikd in 2006 in time for the dowstream passage migration of
any Atlantic salmon. (BFSF | 2; PIs.” Opp’'nB&SF § 2 (02/02/2006 Letter from Bernier to
USFWS and MDMR (ECF No. 81}B) Prior to installation, Diendants consulted with and
obtained the approval of USFWBERC, NMFS, DMR, and DEP. (BFSF { 2; PIs.’ Opp'n to
BFSF { 2 (Bernier Dep. (HK ECF No. 89-8) 94:92:5)).) In a Septmber 2006 letter, MDEP
stated, “[t{]he [M]DEP commenddydro-Kennebec L.P. for its commitment to providing improved
downstream passage that the [Hydro Kennelpeoject for post-spawner adult anadromous
fish[.]” (BFSF 11 2, 6 (09/18/2006 Letter frdvaine DEP to Stetson (HK ECF No. 82-7)).)

The downstream fish bypass at the Hydro KeeodProject consists of a 4 foot by 8 foot
rectangular slot cut into éhside wall of the forebay. (HKJSF § 76.) Fiskthat pass through the
bypass slot then drop four or five feet into devdilled concrete chamber known as a plunge pool;
from there, fish travel down a concrete flumédpe dropping into the preft downstream tailrace.

(Id. 178.)

1 1n June of 2006, Defendants received approval faBFWS and MDMRfor the Hydro Kennebec Downstream

Fish Passage Study Plan that encompassed installing bypass measures on an interim basis and a plan to study those
interim measures. (BFSF { 2; Pls.” Opp’n to BFSF { 2 (2006 HKP Downstream Fish Bypass Study Plan and email
response from USFWS and MDMR (HK ECF Nos. 81-08; 81-09; 81-10).) In September of 2006, MDERdpprov

the Hydro Kennebec fish bypass design and operation. (BFSF 11 2, 6 (09/18/2006 LetterifromBRato Stetson

(HK ECF No. 82-7).) Defendants alseceived approval from FERC and MBE@BFSF  2; PIs.” Opp’'n to BFSF |

2 (02/28/2006 Brookfield Letter with attached corresponddrom agencies (HK ECF N81-7)).) In September of

2006, MDEP issued an Order approving interim downstream fish passage design and opplatisrfat Hydro

Kennebec and cited to Section IV of the Settlement égent. (BFSF § 10 (09/14/2006 MDEP Order (HK ECF No.

82-7)).)

2 The downstream fish bypass at Hydro Kennebec was designed to accommodate the flow rate designed by USFWS.
(BFSF 1 2; PIs.” Opp’'n to BFSF { 2 (Stetson Dep. (HK ECF No. 89-12) 201:7-21.)
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In August of 2006, Defendants installed a 166t long floating guidance boom with a 10-
foot deep Kevlar curtain ithe Hydro Kennebec Project’s fauay upstream of the turbings (HK
JSF { 138.) The purpose of installing the by@assboom in 2006 was to permit fish to bypass
the turbines. (BFSF 1 15; Pls.p@n to BFSF  15.) However, tleeis a four or five foot gap
between the downstream end of the floatinglgnce boom in the Hydro Kennebec forebay and
the entranceway to the downstream fish bypasefs(DOpp’n to Pls.” Stmof Fact (HK ECF No.
125).)

The boom in place at the Project has experiepoglllems. First, high river flows or debris
can cause overtopping. (Defendar@gposition to Plaintiffs’ Staiment of Undisputed Material
Facts (HK ECF No. 113-1) (“HK Def. Opp. SMFY) 35; BFSF { 17.) In addition, the Kevlar
curtain hanging from the diversion boom floatas billowing out and in some instances tearing
under pressure of the water flows. (BFSF § 17.) In 2007, 2010 and 2011, the Kevlar curtain on
the boom ripped, causing holes large enough fotéigwim through the curtain. (HK Def. Opp.
SMF § 37.) Problems with the boom required thenbtmbe removed from the water to allow for
repair. (Id. 1 38.) In addition, from Aptilto May 28, 2007, and from April 1 to May 19, 2008,
high water flows in the Kennebec River preventerdhfe installation of thboom. (Id. 1 39.) In
2008, the boom was iced-in and damaged from mid-December through the end of the year. (Id.
40.)

In 2007, Defendants made several improvements to the fish passageway at the Hydro
Kennebec Project, including installation of a wieirthe plunge pool tincrease its depth and

minimize the potential for fish injury and the completion of the operating mechanism for the gate

13 In August of 2006, Bernier infored the agencies that the new doisesm fishway at Hydro Kennebec was
operational as of August 3, 2006. (BFSF 1 2; Pls.” Opp’n to BFSF 1 2 (08/64£204il from Bernier to agencies
(HK ECF No. 82-5)).)
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structure. (BFSF { 16.) Those improvementsewsbject to the approval of the agenéfes.
(BFSF 1 2; PIs.” Opp’'n to BFSY¥ 2 (Bernier Dep. (HK ECF No. 89-8) 92:16-21).) Even with
these improvements, Defendants acknowledgedf|ifjaspite the additiorof the weir,” USFWS
had “expressed concern over fish myjin [the] plunge poohrea of the fishway.(Pls.” Opp’n to
BFSF { 16 (citing HK Page ID # 1860).)

Defendants also raised the fish boom tduce overtopping and iradled a flashboard
system to increase water depth at the fishway exitimamize the potential fodescaling or injury.
(BFSF  17; PIs.” Opp’n to BFSF  17.) Defendaalso arranged for the boom manufacturer to
install additional reinforcing cables, reshapedKleelar fabric and addeddditional flotation to
improve its buoyancy. (BFSF § 17.) The 2007 rhcalions to the boom did not completely
eradicate overtopping. (HK Def. Opp. SMF { 36.)

On March 6, 2008, NOAA stated that “NMFS daeot anticipate the bypass to be 100%
efficient, however, our goal is to maximizeetloverall efficiency for the protection of the
resource.” (BFSF { 10; Pls.” Opp’n to BFSF {(@8/06/2008 Email from McDermott to Bernier
(HK ECF No. 91-10)).) In March of 2008, USFWSotg to Defendants regarding an inspection
of the interim downstream fish passage faciin June of 2007. (BFSF 6 (03/10/2008 Letter
from USFWS to Bernier (HK ECF No. 84-2)).) Thééde stated that during the visit, the guidance
device was submerged 12 to 18 inches below the surface of the water. (Id.) The letter further
stated: “We are very pleased with your respdostihe submerged fish guidance device, which
was corrected within days ofahnspection.” (Id.)In 2008, Defendants considered changing the

curtain material at the Hydro iKaebec Project based on feedbfiokn the resource agencies, but

4 0n March 5, 2007, Bernier wrote to FERC submitted als-dsthibit drawings of interim downstream fish passage.
(BFSF 2 (03/05/2007 Letter from Bernier to FERC (ECF No. 83-4)).)
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based on representations and assurances froethar curtain manufacturer, decided to build a
platform to repair and reinforce the Kevlar curt®inBFSF  18.)

A fish passage efficiency study was perfodva Hydro Kennebec in May and June of
2009, which was performed during lower flow, “no-spill” conditiong.( when downstream
migrating fish can pass only thugh the turbines dhe bypass). (HKJSF  147.) According to
the study, at least 39% of dowrestm migrating smolts releasapstream passed the Project using
the bypass. (1d.)

In 2010, Defendants reported that a hydrauhe lio one of its spill gates had broken,
resulting in a hydraulic oil spillrad loss of gate control; the gatewly opened as a result of water
pressure, however, and emptied the headpond&SKBf 19.) Defendants halted hydropower
generation and allowed all flow fmass through the disabled gated mobilized a contractor to
correct the situation._(1d.)

In May and June 2011, a radio telemetnydst was performed at the Hydro Kennebec
Project to determine the effectiveness of the fish passage system and to determine what routes
salmon were using to move downstreBntHKJSF  143.) During ti2011 radio telemetry study,
Atlantic salmon smolts were relsed upstream of the Hydro Kennebec Project from each bank of
the river. (Id. T 145.) Of the 95 smolts reksipstream of the Hydro Kennebec Project during
the 2011 radio telemetry study thatere determined to have passed the project moving
downstream, 64 smolts (67.4%) passidspill, 16 smolts (16.8%) paed via one dhe turbines,

14 smolts (14.7%) passed via the bypass, andl §in1%) had an undetermined passage routes.

15 1n May of 2008, Bernier wrote to FERC submitting an Interim Downstream Fish Passage 2007 Repor8and 200
Study Plan, which reflected discussions with the agencies regarding plans to imghiquaesfage. (BFSF  2; Pls.’
Opp’'n to BFSF  2; BFSF 1 3; Pls.” Opp’n to BFSF 1518/2008 Letter from Bernier to FERC (ECF No. 91-9)).)

6 The guidance booms at the Hydro Kennebec Project function no differently in guidihtpstards the bypass as
the booms do in guiding Atlantic salmon. (HK JSF  148.)
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(HKJSF 1 146.) The Kevlar boom was functiongmgperly during the 201radio telemetry study.
(Id. 1 144.)

In July and September 2011, Defendants avtotpersonnel at various state and federal
agencies seeking approval tatial a Tuffooom at the Hydro Kenipec Project. (Id. § 141.) In
response, NMFS stated: “NMFS does not haveamgctions with experimenting with the fish
boom as interim protection at the HK projectedde know that effectiveness studies to date on
fish booms in the GOM DPS have not beeny encouraging.”(ld. 1 142.)

After further consultation with the ageasi in December 2011, Defendants replaced the
original boom at the Hydro Kennebec Project withuffooom, which was a&gned to be deployed
year-round, and incorporatexd perforated metal pkatto divert the fisd’ (BFSF § 20.) The
Tuffboom cost approximately $250,000 to instaltlanade improvements over the Kevlar curtain
boom; it was made of much stronger matsrie prevent ripping and included much better
floatation to prevent overtoppingld.; see also HKJSF § 139.)

Also in 2012, Defendants further deepeneadghlunge pool at theydro Kennebec Project
and planned to install a stoplaructure at the plunge podbwnstream of the bypass reach.
(BFSF § 21.) Prior to January 31, 2012, Defendants discussed the new fish flume and the design
of the upstream fishway with the Servid€s(BFSF { 2; Pls.” Opp’to BFSF { 2 (Bernier Dep.

(ECF No. 89-8) 141:25-142:8.)

17 Defendants maintain that the Tuffboom has not malfunctioned. (BFSF § 20.) Plaintiffs argue that the testimony
on which this statement is based was taken only one month after the installation wifttberm, and, accordingly,
Defendants lack sufficient information to assess theopmence of the boom. (Pls.” Opp’n to BFSF { 20.)

18 On April 30, 2012, FERC wrote to NMFS regarding ithiiation of Endangered Species Act formal consultation
for the Hydro Kennebec and that the measures presented by Hydro Kennebec would eaabdstitehhance
protection of Atlantic salmon in the @it term. (BFSF | 2; Pls.” Opp’n 8FSF 2 (04/30/2012 Letter from FERC
to NMFS (HK ECF No. 87-8)).)
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In addition to the ongoing improvements at thydro Kennebec Proje®efendants have
worked to keep the fishway cleared of any debris and maintenainagescon the downstream
fish bypass facility, including debris removal, are performed as soon ablpassustain optimal
downstream passage conditidfs(BFSF § 22.) To date, Brodkfd has not shut down the
turbines at the Hydro Kennebec Project to alfowalternate adult salmon or shad passage, nor
has it considered doirgp. (HKJSF T 149.)

G. Defendants’StatementsRegarding Their Intent

At all relevant times, Kevin Bernier fidro Kennebec ProjectBrian Stetson (Hydro
Kennebec Project) and RobertRier (Lockwood, Shawmut and WestProjects) were primarily
responsible for making decisions regarding Defatgl@ompliance with ta Clean Water Act and
Water Quality Certifications issued by the State of M&IEBFSF  7; Pls.’ Opp’'n to BFSF 1 7.)
Bernier testified regardinthe Hydro Kennebec Project:

Q: And what is the function of the dowresim fishway? A: To pass migrating fish

downstream. Q: And does it allow sa@mto bypass the dam without swimming

through the turbines? A: rovides them a route othévan the turbines. Q: And

was that the reason the fishway was instiaile2006? . . . AThat was one of the

reasons.

(BFSF 1 8 (Dep. of Kevin Bernier (ECF No. 89-7) (“Bernier Dep.”) 59:10-21).) He further stated
that Defendants had not perforinany studies on the effectstbk turbines at Hydro Kennebec
on smolts “[b]ecause the focus has been on detargifish passage efficiency in [the] discussions

with the agencies” and on improving fish pagsafficiency. (BFSF T 9 (Bernier Dep. 171:18-

172:3).)

9 Plaintiffs state that “other sources indicate thatethave been maintenance activities on the Hydro Kennebec
bypass and boom that have not been damisdan as possible.” (Pls.’ Opp’nB&SFS  21.) Plaintiffs do not provide
a citation to support this statement.

20 There is no indication whether this decision-making responsibility included the final decision making authority
regarding budgeting for compliance. (Pls.” Opp’nto BFSF {7.)
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Speaking to the Lockwood, Weston and Simatv Projects, Richter testified that
Defendants’ desire was notpass fish through the turbines:

We have not done any [of the studies unidhe Settlement Agreement] because

we're using the floating booms to bypass tiwrbines, so we haven't invoked that

part of the KHDG agreement that we wotig to pass fish ttough the turbines.

Our desire is not to pass them through the turbines, it's to bypass the turbines. So

that's why we haven't done those studies.
(BFSF 1 13 (Richter Dep. 260:1-9; see also ®icbep. (ECF No. 82-5) 378:22-379:3 (“[O]ur
desire is not to pass these ftehough the turbines. It's to bygsmthe turbines and get them out
through sluices.”)).) Richter also testified tkize¢ strike probability for adult salmon through the
turbines was very high, which was why the bypasgere installed “to keep [adult salmon] out
of the turbines.” (BFSF 13 (RichtBep. (ECF No. 82-5) 380:16-381:7).)

H. Litigation

Plaintiffs filed their initial Complaint (EF No. 1) on Januai§l, 2011. On June 2, 2011,
Plaintiffs filed their Substituted Complaint (ECF No. 20) against Defendants asserting causes of
action under the Endangered Species Act (Couand) the Clean Water Act (Count IlI). On
January 14, 2013, the Court dismissed Count mast and granted summary judgment for
Defendants on Count Il._(See ECF Nos. 143 & 14Blaintiffs appealed the Court’s grant of

summary judgment as to Count Il. On July 14, 2014, the First Circuit vacated and remanded the

grant of summary judgment for Defendants auft Il. Friends of Merrymeeting Bay v. Hydro

Kennebec, LLC, 759 F.3d 30 (1st Cir. 2014). Saptember 5, 2014, the Court held a conference
of counsel and invited the partiesfile supplemental memorandadastatements of material fact

addressing the issues raised by the First Ciféuit.

21 On remand, the Court limited the record to the docunsmtevidence submitted on the docket in support of or in
opposition to the previous motions for summary judgment. The parties were prohibited from citing to any document
or evidence that was not so submitted and filed on the docket by the conclusion of summary judgmerdrbdefing

20, 2012. (See Order & Report of Conference (HK ECF No. 157) at 1-2.)
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lll.  DISCUSSION

In vacating and remanding the grant of sumymadgment, the First Circuit provided a
framework for the Court’s inqurinto the Clean Water Act clai. The question posed by Count
Il “is straightforward to pose butot particularly easy to answer: do the Defendants ‘desire to

achieve’ passage of the endangered fish through the turbines.” Friends of Merrymeeting Bay, 759

F.3d at 33. This straightforward question turns @mtieaning of the word “desire” as used in the
Settlement Agreement. The First Circuit camed with this Court that the language of the
Settlement Agreement is not ambiguous and tleatvitrd “desire” shoulbe ascribed its common
meaning, “corresponding to a party’s subjectivernteld. at 34. Accordingly, “the unambiguous
contractual language ithis case presents a factual gigstregarding the subjective intent
underlying Defendants’ conduct pussu to the contract.”_Id.

In determining questions of subjective mten motions for summary judgment, the First
Circuit warned that “courts should ‘use specialticauin granting summary judgment as to intent.
Intent is often proved by inference, after atiaon a motion for summary judgment, all reasonable

inferences must be drawn in favor of the nonmoving party.” Id. {agddaniels v. Agin, 736

F.3d 70, 83 (1st Cir. 2013)). Inidiing all reasonable inferencisfavor of the nonmoving party,

to understand what a party desires, the Courtldlexamine “what they lkaw about the situation,

what steps they are taking, what results theyaatually achieving, and how they respond to those
results.” _Id. In addition, in this case while the lack of enforcement by the Agencies that are

signatories to the Settlement Agreement is dispositive, the Agaries’ “conduct should be
considered as part of thehale record.”_Id. at 37.
The inquiry before the Court is not focdsen a single point ofime — the threshold

decision to install or not install diversionargcflities, for example. Instead, the Court must
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examine Defendants’ desire “inetltontext of the continuous efts required by the Settlement
Agreement.”_Id. at 35. Therefore, the installatiodiekrsionary facilitieglone, or lack thereof,

is not sufficient to establish the Defendants’ oesn the broader context. See id. The Court
should also consider any “good faith efforts to bonate problems with” diviesionary facilities.

Id. at 36. In discussing the ing&ilon of interim diversion facilitis, the First Cirait rejected a
strict liability standard for thefectiveness of those facilities:

[T]he Settlement Agreement does not require complete effectiveness. To be clear,

the Agreement does not require Defendantachieve any particular objectively

measurable level of effectiveness and rezithould the Court. But that does not

mean effectiveness is irrelevant. Rathierns one of the pieces of information

forming the background against which the court of the fact finder can determine

what Defendants desire.
Id. at 36.

Ultimately, the First Circuit “express[edjo opinion on the substantive question of
Defendants’ compliance with the Settlement Agreemeor [did] [the First Circuit] determine(]
whether Plaintiffs [] offered enougtvidence to create an issue oftenel fact.” 1d. at 37. With
the First Circuit's guidance and the partiesibmissions, the Court must now make these
determinations in the conteat the cross-motions for summary judgment on the Clean Water Act
claim.

A. The Cross-Motions for Summary Judgment

The parties have cross-moved for summaggment on the Clean Water Act claim.
Defendants argue that the Court should gragit tihhotion for summary judgment because “there
can be no genuine issue of material fact #ratoperator of a facility who chooses to design,
construct and continuousgndeavor to improve @ersionary methods — iconsultation with the

governmental agencies having oversight and riigeeon these issuesdees not ‘desire[] to

achieve interim downstream passage . . . by megmasshge through the turbines.” (Defs.” Mot.
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for Summary J. at 5.) Plaintiffs counter thatf@welants’ true desire iselied by their continual
operation of the turbines in spite of their kdeglge that fish are indeed passing through those
turbines and that the governmental agencies baea critical, not sygortive, of Defendants’
efforts to improve diversionary fdities. Plaintiffs further argughat they have met their burden
and that the Court should grant theiotion for summary judgment because

when [the evidence on summary judgment] is considered in the light most favorable

to Defendants, it is undisputed both tRefendants know substantial numbers of

migrating fish are accessing the turbineg] &hat they have continued to operate

their turbines at all times, rather thanting them off during migration seasons or

equipping them with impassible screens.
(Pls.” Motion for Summar Judgment at 15.)

Before turning to the indidual projects, the Court notésat Defendants do not contest
that salmon and shad inhabit the impoundmaitsve the Projects nor that the site-specific
guantitative studies have notdn performed. _(See generdllgfendants’ Motion for Summary
Judgment.) Accordingly, the Court’s task isafaply the framework provided by the First Circuit
and determine whether there is a genuine issusatdrial fact as to whether Defendants “desire”
to achieve downstream passagésif by means of the turbinesesch of the Projects. The Court
considers the evidence in the light most favoradlBlaintiffs because the Court finds that even
under this standard, therenis trialworthy issue on Defiglants’ subjective intent.

B. FERC Approval of the Lockwood, Weston and Shawmut Project Licenses

On July 23, 2010, FERC wrote to Defentaregarding the Lockwood, Weston and
Shawmut Project® (BFSF  2; Pls.’ Opp’n to BFSF2(07/23/2010 Letter from FERC to Toth

(LSW ECF No. 83-3)).) The letter stated:

Licensees who are party to the [Settirin Agreement] who desire to achieve
downstream passage of adult salmon usingept turbines areequired to conduct

22 The letter was authored by Stevecking, Chief of the Biological Resources Branch, Division of Hydropower
Administration and Compliance of FERC.
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guantitative studies of turbine passaga order approving th&ettlement, issued
September 16, 1998 requires the licensgsrovide the Commission with annual
reports on fish passage opevatand effectiveness studies.
(Id.) Defendants were directed to “clearlydagks the status of downstream fish passage and
effectiveness at the identified pecjs” in their 2010 annual fish gsage report._(Id.) The letter
then acknowledged that in their May 11, 201wal fish passage repoDefendants notified
FERC that “downstream passagengsihe turbines is not desired(fd.) FERC then stated:
After reviewing the May 11, 2010 annuasHi passage report,. . taking into
consideration NextEra’'s consultation untles ESA to protect Atlantic salmon (as
reviewed below), we have determined that NextEra is complying with the salmon
protection requirements of the Lockwodtleston and Shawmut Project licenses.
(Id.) The letter concluded: “@appreciate your work to complyith the ESA and to protect
Atlantic salmon at thesprojects.” (Id.)
In providing the framework for this Courtisquiry into the Clean Water Act claim, the
First Circuit specifically addressed the implioas of non-action by a gnatory agency to the
Settlement Agreement:
A lack of discretionary enforcement menglicate either a defendant's compliance
with the statute or a failudgy the agency teein in a non-compliant defendant. A
court must look at the factd the particulacase; it cannot dragaconclusion solely
from the fact of a lack adiscretionary enforcementiere, the Agencies' conduct

should be considered as part of tHeole record, but not dispositive in itself.

Friends of Merrymeeting Bay, 759 F.3d at 37. Adaagly, non-action by a signatory agency is

informative but not dispositive on the factual question of Defendants’ subjective intent. However,
in providing its guidance, the First Circuit did ramtdress the implications of an explicit approval
by a governmental agency such as FEREurther, the non-action discussed by the First Circuit

is fundamentally different from an eigt approval by a governmental agency.

23 While FERC is not a signatory to the Settlement Agre¢nties Settlement Agreement is enforceable through the
Clean Water Act because it is explicitlcorporated into the wateuality certifications thaare included in each of
the Project’'s FERC license$L. SW JSF 11 195, 196; HK JSF 1 132, 134.) See 33 U.S.C. § 1341(a)(5).
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In this case, the July 23, 2010 letter fromR&Eto Defendants disssed the requirements
of the Settlement Agreement regarding Defendal@sires for downstream fish passage and found
Defendants to be in compliance with the Settleinfgreement. (See BFSF | 2; PIs.” Opp’'n to
BFSF 1 2 (07/23/2010 Letter from FERC to Toth (LSW ECF No. 83-3)).) The letter restated the
requirement that if Defendantesired to achieve downstreanshfipassage via the turbines,
guantitative studies of turbine g@mage had to be completed. (ldNext, the letter reflected
Defendants’ statement that they did not desire dtneam passage via the turbines. (Id.) Finally,
FERC found that Defendants were “complyinghathe salmon protedn requirements of the
Lockwood, Weston, and Shawmut Project licenses.” (lichg letter does not reflect a failure to
enforce the FERC licenses but is instead ani@kptatement that FERC found Defendants to be
in compliance with the Settleant Agreement where Defendatizd not conducted the studies
because they did not desire downstream fish passagiee turbines. The Court believes that this

finding is entitled to more weight than memnen-enforcement._ See 33 U.S.C. § 1341(a)(5)

(providing FERC with authority enforce the teroifsthe license); Am. Rivers, Inc. v. F.E.R.C.,
129 F.3d 99, 108 (2d Cir. 1997) (stating that “33 0.8 1341(a)(5), which provides the licensing
agency (in this case FERC) with authority tdoece the terms of a licese — which pursuant to §
401(d) include a state's 8 401 certification condsi— once such a federal license has issued”);

see also Associated Fisheries of Maine,¥n@aley, 127 F.3d 104, 110 (X8ir. 1997) (providing

that in the context ad review of an agenggction under the Admistrative Procedures Act that
“a reviewing court must afford special deferencari@gency's scientific prrtise where, as here,
that expertise is applied in areas withire tgency's specialized field of competence”).
Nonetheless, in this case the Court is presewith a factual questioon Defendants’ subjective

intent and accordingly, “the foswf [the] inquiry must be on the Defendants themselves. The
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conduct of the Agencies does not conclusiveljlese factual question regarding Defendants’

subjective intentions.”_Friends of MerrymewtiBay, 759 F.3d at 36. €hefore, the Court will

consider this evidence along with the evickeparticular to each individual Project.

C. The Lockwood Project

In evaluating whether a genuinsug of material fact exists as to Defendants’ desire at the
Lockwood Project, the Court examines what Defnts knew, what steps they took, the results
achieved and how Defendants resged to those results at the Lockwood Project. As the Court
must examine Defendants’ continuous effoitsjs instructive to consider the timeline of
Defendants’ actions. In 2007, a cahant for Defendants statedatifish pass downstream at the
Lockwood Project via the turbines, addition to the existing gatesluices and spillways at the
Lockwood Project. (LSW JSF 1 198.) Thereafite£009, Defendants took the steps of installing
a fish bypass facility and aofhting guidance boom, éhSlickbar boom, in consultation with and
as approved by NMFS, USFWS and MDMR._(I®0D.) After the fish bypass and the Slickbar
boom were installed, Defendamiscountered problems withetftvoom, including overtopping and
the curtain ripping. _(Id. 11 202, 203.) Defendamtsponded to the problems by identifying the
need for additional flotation and upstream éethnes and making modifications to the boom,
which did necessitate the boom being removeddpairs on occasion(BFSF 11 27, 28; Pls.’
Opp’n to BFSF  28; LSW JSF § 204.)

Even with the low flow rate to the bypass, 6%t to the turbines, this initial course of
conduct, which included installation of diversionary facitiea period of observation and
problems and then repair, shows that Defendantiergaod faith efforts to divert fish from the

turbines. This intent is further evidenced Dgfendants’ explicit stateemt that the purpose of
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these diversionary facilities was to have fish bypass the turbines in a safe marfidSee BFSF

1 13 (Richter Dep. 260:1-9; ses@Richter Dep. (ECF No. 82-8y8:22-379:3 (“[O]ur desire is
not to pass these fish through the turbines. tdtisypass the turbines and get them out through
sluices.”)).)

In 2010, Defendants added a new surface sgateand continued to improve downstream
passage by replacing the Slickbar boom withTth#fboom. (See BFSF 2R-31; Pls.” Opp’'n to
BFSF  31; LSW JSF 1 201.) The Tuffooom wagermioyant and rugged than the prior boom
(BFSF 11 29, 32), and represents a good faith effothe part of Defendants to ameliorate the
problems of the prior diversionafgcility. Modifications were mde to the Tuffboom shortly after
it was installed in order increase buoyancy, streagthadd new screening. (BFSF 132.) As with
the Slickbar boom, when problems arose withTaffooom or it malfunctioned, Defendants acted
promptly to repair the facility®> Similarly, when Defendants notice@dApril or June of 2011 that
the trash rack bars were rattliagd vibrating in a way that couttkter fish from using the bypass,
the Defendant inserted wedges to repair théatrasks. (LSW JSF | 211; BFSF 1 33.) The quick

improvements and repairs to dismnary devices shothat Defendants made continuous efforts

24 In Plaintiffs’ Supplemental Opposition to DefendaMstion for Summary Judgment (HK ECF No. 166) (“Pls.’

Supp. Opp’n”), Plaintiffs cite to “Pl. Supp. Opp. SUMF" aagpport for statements suab “Defendants’ decision to

rely on ineffective bypass systems, rather than on effective but more expensive measure to keep salmon and shad out
of the turbines, is a business decision that unambiguously expresses a clear desire to allow turbines to serve as a
primary route of downstream passage. See e.g. Pl. Supp. Opp. SUMF § 13[.]" There is no independent document or
separate statement of material facittborresponds to “Pl. Supp. Opp. SUMF.” Instead, Plaintiffs rely on their
response to Defendants’ Supplemental Statement of Uneldseterial Fact for additiohdacts. (See, e.g., PIs.’

Opp’nto BFSF 1 13.) This practice does not follow District of Maine Local Rule 56(c), and the Court has disregarded
statements of fact that anet supported by a citation to properly considered record material. See D. Me. Local Rule
56(f).

25 In March 2011, the attachment point between the boom and the bypass broke loose. (LSW JSF 1 208.) It was

reattached the next month. (Id.) In April 2011, the Tuffboom was found to be tilting, and in June a weighting chain
was found to have broken free. (LSW JSF { 209, 210; BFSF { 33.) Defendants sent degair the chain._(ld.)
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to improve downstream fish passage and adgmegsems or malfunctions as they arose. See

Friends of Merrymeeting Bay, 759 F.3d at 35.

In consultation with the resource agenciesfendants planned and executed a study to
evaluate the new downstream bypasslifacusing radio telemetry in 201%. The plan was
approved by the resource agencies. (BFSF f8ar examining the results of the study, NMFS
stated that the dawstream bypass was not effective at passimolts and that it was not confident
that the planned modificationsowld significantly improve effectiveness. (LSW JSF 1 217, 218.)
A MDMR biologist expressed disappointment wiitle poor utilization of the downstream bypass.
(Id. 1 219.) Notably, in 2012, Defendants begamping a complete overhanf the Tuffboom.
(BFSF 1 34.)

By undertaking the study, Deferda gained information and feedback from the agencies.

See Friends of Merrymeeting Bay, 759 F.3d at &&i(g that the Settlement Agreement “imposes
obligations to study the effectiveness over timabatever interim downstream passage facilities
it may choose to implement and to make good faithsfto reach certain efficiency goals”). The
planning, implementation and the rewi of the results of the studigmonstrate that the resource
agencies were actively involved Defendants’ evaluation of théectiveness of th diversionary
facilities. Plaintiffs point tdhe study as specifievidence of Defendants’ knowledge and desire
that fish pass via the turbines. Undoubtedly,stuely predicted that fish pass via the turbines.
However, this evidence cannot biewed in isolation but must beonsidered as a piece of the

overall background.

26 Conducted in May and June of 2011, the study predicted that during mediaofiditions, 38.7% of downstream

migrating kelts pass via spill, 11.5% pass via bypass, and 49.8% pass via the turbine. The same study predicted that

of those kelts passing through the forebay powerhouse, 81.8% attempt to pass viante tblsW JSF 1 213;
221-22))
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Looking at the entire course of conduct@&fendants and their continuous efforts to
improve downstream fish passagelLockwood, Defendants have demonstrated that there is no
genuine issue of material fatttat Defendants did not desire pass salmon and shad via the

turbines. _See Friends of Merrymeeting Bay, 75lR@t 35 (stating thait“makes more sense to

assess Defendants’ desire ire tbontext of the continuous efte required by the Settlement
Agreement”). Defendants’ actions reflect thay knew fish were present and took active steps
to attempt to divert those fish from the tumdsn In the beginning there were no diversionary
measures; Defendants installed diversionarylif@és and repaired them when necessary and
improved upon them over time. It is true tRwfendants did not achieve perfect success in the
time period under the Court’s evaluatj but perfection is naequired. _Id. aB6. The results of

the study show that about half of the fish pass via turbine during median spill. That result is not
so unfavorable as to undercut Defemdastated desire: “Our desigenot to pass [the fish] through

the turbines, it's to bypass theliines.” (BFSF § 13.) Finally, ¢hCourt also comders the lack

of enforcement action and intervention by theotgce agencies and FERC as relevant to
Defendants’ desire; the lack attion by the resource agencies and FERC indicates that those
agencies do not believe Defendants are breadhiadgSettlement Agreement. See Friends of

Merrymeeting Bay, 759 F.3d at 37. Finally, in July of 2010, FERC explicitly stated that

Defendants were in compliance with the Settletmggreement: “[a]ftereviewing the May 11,
2010 annual fish passage report, . . . we hatermiéed that NextEra is complying with the
salmon protection requirements of the LockwoodProject license[].”(07/23/2010 Letter from
FERC to Toth (LSW ECF No. 83-3)).) Examiningetlntire course of caluct in the light most

favorable to Plaintiffs, there is no trialwortligsue as to Defendantdesire at the Lockwood
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Project. Quite simply, the undisputed facts shaat Befendants’ intent i® install aml maintain
methods of fish passage thaiep fish out of the turbines.
D. The Shawmut Project

On Defendants’ Motion for Summary Judgmehg evidence and testimony regarding the
Shawmut Project are not as plentiful as the thrieerd®rojects. Nonetheless, viewing the evidence
in the light most favorable to Plaintiffs, the @bfinds that Defendants have demonstrated that
there is no genuine issue of material fact wébard to Defendants’ tent for downstream fish
passage at the Shawmut Project: Defendants dalesite fish to pass via the turbines at the
Shawmut Project.

In 2007, Defendants stated thilére were several ways tHah could pass downstream
at the Kennebec River Projects, including the ShatwProject: gates, spillways and the turbines.
(LSW JSF 1 198.) The Shawmut Rrctjdoes not have a boom in @ado guide fish to its bypass.
(Id. 1 234.) As of May 2012, the bggs at Shawmut is a four foetde by 22 inch deep surface
sluice in the project’s forebayahdischarges into a three-fqotinge pool. (LSW JSF{ 105; BFSF
1 35; PIs.” Opp’n to BFSF { 35.) The bypass willy installed for déris but it now provides
an alternate downstream to tluebines. (BFSF | 35; Pls.” Oppto BFSF | 35; LSW JSF { 234.)
Shawmut has eight turbines, generating units, and each unitsisreened by a trashrack with
vertical bars. (LSW JSF § 1007he trash racks over Units 1-6 have small enough spacing that
downstream migrating kelts woutbe too large to access the tudsn (Id. 1 103, 104.) The trash
racks covering Units 7-8 are large enough thawvnstream migrating kelts could access the
turbines. (Id.) While Defendasitdiversionary facilies at Shawmut are not as developed or
extensive as of those of the other Projects difiersionary facilities nonetheless show that the

Shawmut Project has alternative routasdownstream fish bypass than the turbines.
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An analysis by Defendants ancihconsultants predicted thadsed on the relative flows
of water passing through the bypass and turbasluesg median flow conditions, approximately
29.6% of downstream migratinglieepass Shawmut via spill, 1% pass via the bypass and roughly
70% pass via the turbinés. (LSW JSF § 235.) These estimates show that the bypass was not

effective at routing fish away from the turbsr _See Friends of Merrymeeting Bay, 759 F.3d at

36 (“We do not expect the districourt to look at evidese of effectiveness iisolation and draw
conclusions therefrom. Its significance liesr@hation to all of the other relevant background
information.”)

In 2009, Defendants’ engineesd operations personnel bagaudying options to address
downstream fish passage and a debris probldaheashawmut Project. (BFSF § 36; Pls.” Opp’n
to BFSF  36). In 2011, Defendants developeshplto address downstream fish passage that
included trashracks, a new surface sluice and flimatwould be designed and implemented in
consultation with the resourceawies. (BFSF § 36.) Defendamtsre scheduled to complete
the consultation, permitting andstallation in 2011 and 2012. (BFSF § 37; Pls.” Opp’'n to BFSF
1 37.) The NextEra Fish Passage Report for 20flécted that Defendants, in consultation with
the agencies, had designed the new downstredmpfissage system. (Id.) On recommendation
from NMFS, Defendants decided not to proceedrer to prevent th8hawmut Project from
being placed on a different conttion process for an incidentalke statement from the other
Projects owned by Defendants. (Id.) Thigdst and consultation process, even though it was

abandoned, indicates that Defentdawere attempting to taksteps to prevent downstream

27 Defendants contest the validity and applicability of the predictions and argue that the predictions are only estimates,
not empirical data, the estimates fail to recognize the doveny effects of the trash racks and that water flows and
bypass effectiveness do not correlgi@efs.” Opp’n to Pls.” Supp. Mem. of Law in Support of Pls.” Mot. for Summary

J. (ECF No. 169) at 3-6.) The Court has previously exantimedredictions in the context of Plaintiffs’ takings claim

under the Endangered Species Act. (See Order on Cross Motions for Summary JudgmefCHS@V 132) at 17-

21.) Taking the evidence in the light most favorable &infffs, the Court considers this evidence over Defendants’
objections.
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migrating fish from passing throughe turbines at Shawmut. f@adants were not sitting idle
while fish migrated downstream via the turbinestead they were working with the resource
agencies to develop a plan to address the knowtieledies at Shawmut. That the plan was halted
is not evidence that Defendants defish to pass via the turbines.

Finally, in July of 2010, FERC wte to Defendants and statéf@]fter reviewing the May
11, 2010 annual fish passage report, . . . we hateerdimed that NextEra is complying with the
salmon protection requirements of the . . . ShatMAmaject license[]” and that “[w]e appreciate
your work to comply with the ESA and to protedtahtic salmon at th[isproject[].” (BFSF { 2;
Pls.” Opp’n to BFSF | 2 (07/23/201@tter from FERC to Toth (LSW ECF No. 83-3)).) Notably,
this explicit statement that Defendants wereampliance with the Settlement Agreement at the
Shawmut Project came from FERC in 2010 in the mts®f the extensive wBrsionary features
present at the other Projects and in light of Ddénts’ indication that #y did not desire to
achieve downstream fish passage via the tegoand when no studies had been completed.

Although this Project presents the closest casdl tfie dams at issue, the Court finds that
Defendants have demonstrated that they knéwsawere passing throughe Shawmut Project,
they took active steps to route the fish away ftbeturbines over a pahged course of conduct
and that Defendants responded to informatlmruadownstream passage by altering their conduct

to attempt to make fish passage more effectsee Friends of Merrymeeting Bay, 759 F.3d at 36

(“[A]lssuming the record showeddhthe diversionary facilities wetess than fully effective, the
district court could still grant snmary judgment in concludingahthe dam owner did not desire
passage through the turbines based on other iafam such as good faith efforts to ameliorate
problems with the bypass method.”). Plaintiffssdanot presented speciffacts to create a

trialworthy issue at the Shawmut Project. rtRar, FERC stated thdDefendants were in
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compliance with the Settlement Agreement at Shatun 2010, which is not determinative but is

instructive. _Friends of Merrymeeting Bay, 768d at 37. The Court finds that Defendants did

not desire fish to pass downstreamthia turbines at the Shawmut Project.

E. The Weston Project

In 2007, Defendants stated thiére were several ways tHah could pass downstream
at the Kennebec River Projeciscluding the Weston Project: gatesluices, spillways and the
turbines. (LSW JSF {1 198, 199.) An analysiDefendants and thezonsultants concluded
that in the absence of the boamstalled in 2011, 32.2% of dowmsam migrating kelts pass the
Project via spill, 1% pass via the bypass and roughly 66% pass via the turbines. (ld. § 231.)

In 2009, Defendants began evalagtoptions for improving downstream fish passage, and
in 2010, Defendants completed major structuralirsda the existing slge gate structure and
resurfaced the sluice to make it safer for figBFSF 11 40, 41; PIs.” Opp'to BFSF § 40.) In
2011, Defendants installed a Tuffboat the Weston Project, whidgs designed to be deployed
year-round and is intended to keep fish away ftloenturbines. (BFSF { 42; Pls.” Opp’n to BFSF
142.) When USFWS and MDMR reviewed planstfe installation of te boom at Weston, those
agencies stated that the guidance boom wagiexgetal and similar devices at other dams had
been prone to failure, debrisalding and overtopping and had nobyen effective. (BFSF | 2, 3;
Pls.” Opp’n to BFSF { 2; LSWSF T 229, 230.). MDMR also stattwht it “support[ed] installing
and testing the device [in 2011].” (BFSF fP2s.” Opp’n to BFSF § 2 (02/15/2011 Letter from
MDMR to Richter (LSW ECF No. 124-8)).) While MDMR expressed hesitation at the
effectiveness of the boom,ehnstallation of that boom was approved by NMFS, USFWS and
MDMR as part of a general pitace to collaborate with these agencies on fish passage design.

BFSF § 2; Pls.’ Opp’n to BFSF 1 2.)
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In 2011, there were problemstiwthe Tuffboom. In Augusthe Tuffboom was damaged
by high river flows, and in October, one of tiwelds failed, causing the entire boom to open.
(LSW JSF 11 227, 228.) As soon as the river flows subsided and it was safe, Defendants inspected
the problem and arranged to have the manufaatepair the problemdBFSF { 43.) Defendants
planned to test the efficacy of the boom2@12. (BFSF | 43; Pls.” Opp’n to BFSF { 43.)
Accordingly, this conduct showsontinuous good faith efforts by Defendants to keep fish from
the turbines.

The course of conduct of Defendants atWeston Project shows that Defendants do not
intend to pass fish via the turbines. Insteadebaants knew that fish we present and took steps

to route the fish away from the turbines thea bypass and boom. Seéeends of Merrymeeting

Bay, 759 F.3d at 35 (statj that Defendants “may chooseitgplement and to make good faith
efforts to reach certain efficiency goalsYhile it is true that the boom experienced problems,
Defendants’ reaction to those problems weimely efforts to ameliorate the negative
consequences to the fish. riher, Defendants planned to undée a study to determine the
effectiveness of their diversionafeatures in the near futureDefendants’ actions support the
explicit statement that: “Our desiis not to pass them [the flghrough the turbines, it's to bypass
the turbines.” (BFSF 1 13 (Richter Dep. 260:5€e also Richter Dep. (ECF No. 82-5) 378:22-
379:3).) Finally, the Court notes that in Juh26fLO — prior to the inslation of the boom — FERC
wrote to Defendants and stated: “[a]fter reviegvthe May 11, 2010 annual fish passage report, .
.. we have determined that NextEra is conmgywith the salmon proté&on requirements of the
... Weston . . . Project licensefdhd that “[w]e appreciate yowork to comply with the ESA
and to protect Atlantic salmon at th[is] projg¢t (BFSF 1 2; Pls.” Opp’n to BFSF { 2 (07/23/2010

Letter from FERC to Toth (LSW ECF No. 83-3)¥ee also Friends of Merrymeeting Bay, 759
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F.3d at 37. Defendants have demaaistd that they are entitled sammary judgment in that they
do not desire to pass fish viaetturbines at the Weston Project.

F. The Hydro Kennebec Project

Defendants’ actions and statedent likewise show that Dendants do not desire to pass
salmon and shad via the turbines at the Hydnariébec Project. With the knowledge that Atlantic
salmon and shad inhabit the impoundment altoeddydro Kennebec Pgt, in 2005 and 2006,
Defendants designed and instdli@ downstream fish bypass systentonsultation with FERC
and the resource agencies. F@&- 11 2, 14; PIs.” Opp’n to BFSF  2; HKJSF { 24.) In 2006,
Defendants received approval from USFWS, MDitRI MDEP for the inatlation of the bypass
measures. (BFSF | 2; PIs.” Opp’n to BFSF  i)September of 2006, MDEP stated, “[t]he
[M]DEP commends Hydrdcennebec L.P. for its commitment to providing improved downstream
passage that the [Hydro Kennebpnjject for post-spawner adahadromous fish[.]” (BFSF 11
2, 6 (09/18/2006 Letter from Maine DEP toeSbn (HK ECF No. 82).) Also in 2006,
Defendants installed a floating igance boom to permit fish foypass the turbines. (HKJSF
138.) However, the maximum flow to the bypasé%sof the maximum flow to the turbines. (Id.
19 75, 77.) Defendants explicitly stated thatftirection of the downstreariishway is “to pass
migrating fish downstream” and that it “providesoate other than the turtes.” (BFSF { 8.)

The boom at the Hydro Kennebec experienced problems and malfunctions, including a gap
between the boom and the entranceway tddwenstream bypass, overtopping, and billowing and
tearing of the Kevlar curtain(tHK Def. Opp. SMF {{ 35, 37;F5F 1 17.) In addition, high water
flows delayed the installation of the boon2i@07 and 2008. (HK Def. Opp. SMF 1 39.) In June
of 2007, USFWS inspected the downstream fish gastacility. (BFSF { 6.)During the visit,

the guidance device was submerged 12 to 18 inches below the water. (Id.) In a March 2008 letter,
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USFWS wrote regarding the inspection: “Wee arery pleased with your response to the
submerged fish guidance device, which was corregtttdn days of the ispection.” (Id.) Also,

in 2007, Defendants made improvements to thefdedsageway, including installation of a weir

in the plunge pool to increase its depth anchimize the potential for fish injury and the
completion of the operating mechanism for the gate structure. (BFSF § 16.) Other improvements
included raising the fishboom to prevent overtopping, installing a flashboard system to increase
water depth to minimize the potential for deswglor injury, arrangindor the manufacturer to

install additional reinforcing cables, reshaping Kevlar fabric and addg additional floatation.

(BFSF { 17; Pls.’ Opp’'n to BFSF  17.)

The initial installation of the bypass and boshow that Defendants attempted to divert
fish away from the turbines at the Hydro Kebee Project. When problems arose with the boom,
Defendants addressed the problems prompthydisated by the letter from USFWS. (BFSF
6.) Further, Defendants made gdaith efforts to improve the booto address specific problems
that arose and made other improvements taltvenstream fishway to minimize injury to any
fish. The actions of Defendants are furthered by the statement that “the focus [at the Hydro
Kennebec Project] has been on detamg fish passage efficiencghd improving that efficiency.
(BFSF 1 9.)

In 2008, Defendants considered changing tlitacumaterial based on feedback from the
agencies, but decided againsattitourse of action based orpresentations from the curtain
manufacturer and undertook a differeatirse of action. (BFSF { 18This shows that Defendants
considered the advice of the agencies invobwed explored multiple options to remedy problems

with the fish passageway at Hydro Kennebec.
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Next in 2011, a radio telemetry study waesformed at the Hydro Kennebec Project to
determine the effectiveness oétfish passage system. (HKJBE43.) By undertaking this study,
Defendants gained information regarding the resoftsheir efforts to divert fish from the

turbines?® See Friends of Merrymeeting Bay, 75%BdF at 35 (stating that the Settlement

Agreement “imposes obligations to study tbfectiveness over time of whatever interim
downstream passage facilities it may choose toe@mpht and to make godaith efforts to reach
certain efficiency goals”). Laten 2011, Defendants wrote to vaus state and federal agencies
seeking approval to install a Tuffboom aydido Kennebec. _(Id.  141.) NMFS responded by
stating that it did not have any ebfion but that effectiveness studieshe area had not been very
encouraging. _(Id. 1 142.) In December26fll1, after further consultation with the agencies,
Defendants replaced the original boom with a Tuffboom. (BFSF 112@Q12, Defendants made
further improvements to the fish passagewagiuding deepening the plunge pool, and planned
to install an additional featute the passageway. (Id. 1 21.)

Looking at the entire cose of conduct for the Hydr&Kennebec Project and their
continuous efforts to improve downstream fiskgage, Defendants have demonstrated that they

did not desire to pass fish viae turbines. _See Friends Mierrymeeting Bay, 759 F.3d at 35.

Defendants have shown that there a0 genuine issues of mateffatt regarding their intent and
desire. Instead, examining the record on sumnuadgment in the light most favorable to
Plaintiffs, the record reeals that Defendants knew fish wgrassing the pregt and they took
active measures to divert those fish away from the turbines. The dhitse efforts required
defendants to make modificatis and improvements to the lmoas Defendants did in 2007,

2008, 2011 and 2012. Further, Defendants performéuat@nance activities as soon as possible.

28 The study showed that 67.4% of smolts passed via spill, 16.8% passed via one of the turbines and 14.7% passed via
the bypass. (HK JSF 1146.)
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In undertaking the modifications and impements, Defendants consulted with the
resource agencies and FERC to obtain their approval and guidance. While the feedback from those
agencies was not always positive, such as when NMFS indicated that the results from studies of
the Tuffboom was not encouraging, at other tithesagencies praised Hydro Kennebec for their
efforts, such as when USFWS observed d¢peed with which Hydro Kennebec corrected a
problem in 2007. (See HKJSF | 142; BFSF fe)lingly, there is no evidence before the Court
from either party that any of the agencies halleged that the Hydro Kenbec is in violation of

the Settlement Agreement. See kdg of Merrymeeting Bay, 759 F.3d at 37.

The study performed in 2011 showed thatftble passageway at Hydro Kennebec is not
achieving perfect, or 100% effemcy, results. (See HKJISF  14@®yer fifteen percent of the
fish in the study passed via the turbines. (Se€e However, perfection is not required by the

Settlement Agreement. Friends of MerrymegtBay, 759 F.3d at 36. As aptly stated by NMFS

in a 2008 email to Hydro Kennebec: “NMFS doesanticipate the bypass be 100% efficient,
however[.] [O]ur goal is to maximize the overdii@ency for the protection of the resource.”
(BFSF 1 10; PIs.” Opp’'n to BFSF T 10.) Whil6.8% of fish passed via the turbines, 83.2% of
those fish in the study avoiddte turbines. In short, theowtinuous efforts of Defendants
demonstrate that Defendants’ desire is ngbvdes fish via the turbinest the Hydro Kennebec
Project and the Court does not fiady trialworthy issue on this point.

G. Conclusion to the Motions for Summary Judgment

Having considered the entireaord on summary judgment inetlight most favorable to
Plaintiffs, the Court finds that there is no genusseie of material fact aime question of whether

Defendants desire to pass Atlantic salmon anglad through the turkes at the Lockwood,
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Hydro Kennebec, Shawmut and Weston Projectste&d, the Defendants’ desire at each of these
projects is that the fishypass the turbines.

The record shows that Defendants knew fishevpgesent, and, at each project, Defendants

took steps to route the fish awfrom the turbines. Seei€nds of Merrymeeting Bay, 759 F.3d
at 35. Defendants do not corttélsat salmon and shad irsiathe impoundments above the
Projects and the evidence of downstream fisdsage demonstrates that some fish are accessing
the turbines at each of the ProjetsAccordingly, Plaintiffs ague that Defendants knew that
substantial numbers of migrating fish were asoag the turbines fromdin passage studies, and
yet Defendants continued to operate the turbihes showing their tre intent. However,
Defendants’ knowledge that some fish are accesbmgurbines does not equate to Defendants’
desire that those fish access theines. In countering Plaiffs’ argument, Defendants present
evidence that they installed diversionary devigesach of the Projectd used the knowledge
gained through the studies to malantinuous efforts to route figtway from the ttbines. Over
time, as problems developed, Defendants’ reacsbisy that their intent was to keep fish from
the turbines when possible.

Next, the statements and actions ofREE and the resource emgies support that
Defendants’ subjective intent was that fish sgthe turbines. FERC nor the resource agencies
have alleged that the Defendants were in vimhabf the Settlement Agreement at any of the

Projects. Rather, the resource agencies and FaR€been in frequent contact with Defendants

2% The radio telemetry study performed at the Lockwood Project showed that during median flow conditions,
approximately 50% of fish pass via the turbines. (LSW JSF 1 213, 220-21.) The radioyeiardgtperformed at

the Hydro Kennebec showed that during spill conditions,aqmately 17% of fish pass via the turbines. (HK JSF

1 146.) The estimates for downstream passage at the ShBwojact predicted that approximately 70% of kelts pass

via the turbines. (LSW JSF 1 235.) The estimates for downstream pasthegy@/aston Project predict that during

spill conditions, approximately 66% of kelts pass via the turbines. (LSW JSF § 231.) The estimates for the Weston
Project reflects conditions before the guidance boom wsallied in 2011, rendering the results of the estimates
guestionable.
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and provided feedback on the plans for thedatg] and in 2010, FERCastd that Defendants
were in compliance with the Settlementragment at the Lockwood, Weston and Shawmut
Projects. However, Plaintiffs gue that the criticism leveled byethesource agencies is evidence
that Defendants know that the diviersary devices are ineffectivdlaintiffs assert that when the
knowledge of ineffectiveness is juxtaposed vidétfendants continued operation of the turbines,
the evidence shows that Defendants’ subjective imdehat fish pass downstream via the turbines.
Plaintiffs point to the criticisnteveled at guidance booms, and the Tuffboom in particular used at
the Weston, Hydro Kennebec and Lockwood Projexgsgvidence of the wirsionary devices’
ineffectiveness. For example, after reviewing the conceptual design plans for the Tuffooom at the
Weston Project prior to its stallation, USFWS and MDMR a&ted that the Tuffooom was
experimental, prone to failure, loles loading and overtoppingLSW JSF §{ 229, 230.) However,
it is also true that Defendants consulted witd eeceived agency approvalior to installing the
Tuffbooms at the Weston and Lockwood Projestsl consulted with #h agencies prior to
installing the Tuffooom at the Hydro Kennebeoject. (BFSF { 2, 20.) Further, Defendants
received commendations for their efforts to ioy@ downstream fish bypass. For example, in
March of 2008, USFWS wrote to Defendants tommatend them on their response to a submerged
fish guidance device, which was corrected witlhys of the agency’s inspection in 2007. (BFSF
1 6.) In light of the entire record on summarggment, the statements and actions by FERC and
the resource agencies support that Defendantgéctive intent was to bypass the turbines.
Finally, a lack of perfect effiency does not establish a trialworthy issue in this case.

Complete effectiveness of the digmnary facilities isot required, nor does the passage of fish
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through the turbines necessarily méaat Defendants “desire” thiish pass via the turbines under
the terms of the Settlement Agreement. “[TRgreement does not require Defendants to achieve
any particular objectively measuraléeel of effectiveness, anditteer should the court.”_Friends

of Merrymeeting Bay, 759 F.3d at 36. Instead,dffectiveness of the diveionary fcilities is

evidence that the Court should comrsids part of the overall relevanformation in the case. See

id. Although Plaintiffs do not statthat they are attempting to h@efendants to a strict liability
standard, in their motion papers, Plaintiffs makéelitbom for any level of inefficiency for any of

the diversionary features at any of the Projects. In short, Plaintiffs assert that fish are passing via
the turbines, Defendants decline to shutter the turbines, and therefore it is Defendants’ intent that
fish pass through the turbines. That is netstandard elucidatday the First Circuit.

Viewing the record in the light most favoralite Plaintiffs and drawing all reasonable
inferences in Plaintiffs’ favor, there is no genuisgue of material fact with regard to Defendants’
subjective intent under the Settlement Agreememiefendants do not desire to pass fish
downstream via the turbines andsbangaged in continuous effottsroute fish away from the
turbines. Therefore, the Court finds that Defensl&ialve demonstrated an absence of evidence to
support Plaintiffs’ case and Plaintiffeve failed to establish theggence of a trialworthy issue.
Defendants’ Motion for Summardudgment is GRANTED and &htiffs’ Motion for Summary

Judgment is DENIED.
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[ll.  CONCLUSION

For the reasons stated, Plaintiffs’ Motion for Summary Judgment (ECF No. 162) is
DENIED and Defendants’ Motion for Summaiydgment (ECF No. 164) is GRANTED.

SO ORDERED.

/s/IGeorgeZ. Singal

UnitedStateistrict Judge

Dated this 2nd day of April, 2015.
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