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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

MARK BEAULIEU,
Aaintiff,
Docket no. 1:14-cv-00023-GZS

V.

BANK OF AMERICA, N.A.,

Nt N N N N N N N N N

Defendant.

ORDER ON MOTION TO DISMISS

Before the Court is Defendant Bank of Anta Corporation, N.A.’s Motion to Dismiss
Plaintiff's First Amended Compiat with Incorporated Memoranduaf Law (ECF No. 11). For
the reasons explained herdime Court GRANTS IN PART AND DENIES IN PART the Motion.
l. STANDARD OF REVIEW

The Federal Rules of Civil Procedure require only that a complaint contain “a short and
plain statement of the grounds for the court'ssqliction ... a short and plain statement of the
claim showing that the pleaderastitled to relief, and a demand for the relief sought[.]” Fed. R.
Civ. P. 8(a)(1)-(3). The Court assumes the taditthe complaint's well-pleaded facts and draws

all reasonable inferences in pitiff's favor. Schatz v. Republm State Leadership Comm., 669

F.3d 50, 55 (1st Cir. 2012). Under Rule 12(b){B¥ Court generally “may consider only facts

and documents that are part of or incorporatéalthe complaint.”_United Auto., Aero., Agric.

Impl. Workers of Am. Int'l Union v. Fortun®33 F.3d 37, 39 (1st Ci2011) (internal citations

omitted). However, the Court may “augment” thettial allegations pled in the complaint with

“matters of public record an@dts susceptible to judicial no#i.” Haley v. City of Boston, 657

Dockets.Justia.com


http://dockets.justia.com/docket/maine/medce/1:2014cv00023/45824/
http://docs.justia.com/cases/federal/district-courts/maine/medce/1:2014cv00023/45824/14/
http://dockets.justia.com/

F.3d 39, 46 (1st Cir. 2011) (citing In re ColahMortg. Bankers Corp., 324 F.3d 12, 15 (1st Cir.

2003);_see also Giragosian v. Ryan, 547 F.3d 59, €50it. 2008) (“A distict court may also

consider ‘documents incorporated by referencghe complaint], matters of public record, and

other matters susceptible to judicial notice(guoting_In re ColoniaMortgage Bankers Corp.,

324 F.3d at 20 (1st Cir. 2003)).
A viable complaint generally nsticontain “enough facts to stah claim to relief that is

plausible on its face.”_Bell Atlantic Corp. v. TwombB50 U.S. 544, 570 (2007); see also

Bodman v. Maine, Dept. dflealth & Human Servs720 F. Supp. 2d 115, 121 (D. Me. 2010)

(denying motion to dismiss a hostile work eowviment claim and explaining that “the
determination of whether an issue is trialworthy simply is not the same as the determination of
whether a plaintiff states a aliupon which relief can be granted’ln considering a motion to
dismiss, the Court should “begin by identifyipteadings that, because they are no more than

conclusions, are not entitled tlle assumption of truth.” _Ashuft v. Igbal, 556 U.S. 662, 679

(2009). Plaintiff must includenough facts supporting claim for relief tlat “nudge[s] [his]
claims across the line from coneable to plausible.” Twomblhg50 U.S. at 570. “If the factual
allegations in the complaint are too meager, vagueonclusory to remove the possibility of

relief from the realm of mere conjecture, the ctanm is open to dismissal.” Haley v. City of

Boston, 657 F.3d 39, 46 (1st Cir. 2011) (quotBEC v. Tambone, 597.3d 436, 442 (1st Cir.

2010));.see also Igbal, 556 U.S. at 678 (statingttiea€ourt need not accéfithreadbarerecitals

of the elements of a cause of action, sufgebby mere conclusory statements”).



Il FACTUAL BACKGROUND

A. Plaintiff Obtains A Loan Guaranteed by the U.S. Department of Veterans’
Affairs

Plaintiff Mark Beaulieu is a sedent of Gardiner, Maine ansl a disabled veteran of the
United States Army. (Am. Compl. 1 1, 6.) DefendaBank of America Corporation (“BANA”)
is a duly organized and existing Delaware corponawith its headquarters in Charlotte, North
Carolina. (Id. 1 2.)

On April 16, 2008, Plaintiff purchased a sindganily residence in Augusta, Maine (the
“Residence”). (Id. § 8.) Plaifftobtained the loan through the pertment of Veterans Affairs’
loan guarantee program, established by 38 U.§8G3701 to 3736. _(Id. 1 18.) To finance the
purchase of his home, Plaintiff executed a pesmiy Note in favor o€ountrywide Bank, FSB
(“Countrywide”). (Id. 19.) Tcsecure the promissory Note (“Note”) (ECF No. 11-1), Plaintiff
granted Countrywide a Mortgage (“Mortgage”XJE No. 11-2) on the Regnce. (Id. T 10.)

The Department of Veterans Affairs guaesd Plaintiff's obligations pursuant to the
Note and Mortgage. _(Id. 1 11.) Pursuant teageaph 11 of the Note, e rights, duties, and
liabilities of the partie to this Note are governed by [Ti®8, Part 36 of the Code of Federal
Regulations in effect on the date of the [gan(ld. 1 12.) TheVeterans Administration
Guaranteed Loan and Policy Ridetaahed to the Mortgage provided:

THIS VA GUARANTEED LOAN AND ASSUMPTION POLICY RIDER is made

this SIXTEENTH day of APRIL, 2008, ang incorporated into and shall be

deemed to amend and supplement the §daye ... (herein “Security Instrument”)

dated of even date herewith, given twe undersigned (herein “Borrower”) to

secure Borrower’s Note to COUNTRYWE BANK, FSB (herein “Lender”) ...

If the indebtedness secured hereby be gueeal or insurednder Title 38, United
States Code, such Title and Regulati@ssied thereunder and in effect on the date

L After two tours of combat duty in Irag, Mark Beaulieas honorably discharged from the United States Army.
(Am. Compl. 17.)



hereof shall govern the rightduties andiabilities of Borrower and Lender. Any

provisions of the Security Instrumentather instruments executed in connection

with said indebtedness which are indstent with said Title or Regulations,

including, but not limited tathe provision for payment of any sum in connection

with prepayment of the secured indebtestn@nd the provision that the Lender may

accelerate payment of the secured indhies pursuant to Covenant 18 of the

Security Instrument, are hereby amended or negated to the extent necessary to

conform such instrument to said Title or Regulations.
(Id. T 13.) Plaintiff alleges that the requiremenftthe Veterans Affairs’ loan guarantee program
were explicitly incorporated into both the Notedaviortgage. (Id. T 19.He further alleges that
38 U.S.C. § 3732 requires a notice of default tsém to the Secretary for the Department of
Veterans Affairs (“VA Secretary”) ithe event of a default in theyraent of the loan. _(1d. 1 20.)

B. Plaintiff Defaults and Vacates the Residence

Plaintiff defaulted on the payments due unther Note and Mortgage. (Am. Compl. 1
15.) After Plaintiff's default, on August 10, 2009, acting through Mortgage Electronic
Registration Systems, Inc., its nominee on thetlyage, Countrywide assigned the Mortgage to
BAC Home Loans Servicing, L.P(Am. Compl. T 14.) Defend did not provide to the VA
Secretary the required notice of default. (Id21f) Plaintiff alleges @ pursuant to section
3732(a)(4), receipt of the default notice would haiggered the Department of Veterans Affairs
to provide foreclosure-avoidancewrseling. (Id. 23.) After his tault, Plaintiff did not receive
any counseling from Defendantthie Veterans Administration abaoaiternatives to foreclosure.
(Id. 141.)

Shortly after Plaintiff's default, he wasrsed with a summons and complaint in the
Augusta District Court ForecloseiAction, detailed below._(1d.4R.) Because Plaintiff had not
received the requisite counsejinlue to Defendant’s failure to provide the required notice of

default to the VA Secretary, Plaintiff immediatelpwed from his Residence. (Id. 1 43.) Plaintiff

believed that upon being served with the foramlesummons and complaint, he was required to



immediately vacate his Residenc@d. 1 44.) Plaintiff believethat once he moved from his
Residence, the Defendant would secure anthtaia that property. _(Id. {1 45.) Plaintiff
maintained this belief because he was novigled the counseling required upon notice of default
to the VA Secretary._(Id. 1 46.)

After Plaintiff moved from hifkesidence, as he believedas required to do, Defendant
did not secure and maintain the property. {Id47.) As a consequence, Plaintiff's former
Residence has been rendered valueless betaipges froze, the house flooded and the entire
Residence was left vacant and operthe vagaries of Maine weather for more than four years.
(Id. 91 48.) Prior to the serviad the summons and complaintetiaalue of Plaintiff's Residence
was approximately $175,000. (Id. 1 49.)

After his service in the United States Armyiiaq, Plaintiff suffered from post-traumatic
stress disorder._(ld. 1 50.) As a direct consegeef Defendant’s failure to provide the required
notice of default to the VA Secretary, Plaintiff suffered increased stress and distress, which caused
his post-traumatic stress disorder to becontestauntially more severe, painful and harmful to
him. (Id. 1 54.)

C. The State Foreclosure Action

On September 22, 2009, BAC ke Loans Servicing, L.P.commenced a civil
foreclosure proceeding in Augusta District CoimtAugusta, Maine (the “Foreclosure Action”).
(Am. Compl. 1 16.) In Octobeof 2009, Attorney Mark A. Kears entered his appearance for
Mark Beaulieu in the Foreclosure Action. (1d55.) Upon the appearance by Attorney Kearns,
Beaulieu informed Defendant that he was represented by an attorney for all collections efforts

relating to the subject Notnd Mortgage. _(Id. 1 56.)

2 Defendant asserted it is the same entity as BAC Horaad 8ervicing, L.P.; and, that Defendant is the holder of
the obligation. (Am. Compl. 1 17.)



At trial, Plaintiff's attorney asked a defenwitness if the required notice had been sent
to the VA Secretary before the commencemeth®foreclosure Action(ld. § 27.) The witness
did not know whether the required notice had beamt. (Id. § 28.) Defense counsel requested
that the Court allow additional time for Defendémfroduce proof that the required notice was
sent to the VA Secretary before the commerex@nof the Foreclosure Action, which the Court
allowed. (Id. 11 29, 30.) Ultimally, Defendant could not providiee requisite proof._(Id. § 31.)
Plaintiff argued that failure to notify the VA Setary of his default prevented Defendant from
foreclosing the mortgage. (Id. 1 32.)

On October 3, 2013, the Augusta District Goissued its decision (the “Decision”)
dismissing the Foreclosure Actidn(ld. 11 33, 34.) The Decision concluded, in part: “There is
no question that the VA loan program was degigttehelp veteran-mortgagors. The statute
clearly and explicitly diects that a lender notify the VA Secretary when a guaranteed loan is in
default and before the lender filasy suit or foreclosure action(id.  35.) The Augusta District
Court ORDERED: “Accordingly, the court dismisgbis action based on BOA’s admitted failure
to send a notice of default tcetWVA Secretary as required by federal law and the Mortgage.” (Id.
1 36.) After the Decision was issued, Defendant did not file a requesidngs of fact and
conclusions of law, a request fieeconsideration or appeaktibecision. (Id. 1 37-39.)

D. Continued Efforts to Collect

After the Decision becanfmal, Attorney Kearns sentletter to defense counsel affirming
his representation of Plaintifior all collections agtities in connection with the Note and

Mortgage. (Am. Compl. § 57.) The noticesndelivered to defense counsel on December 19,

3 The Decision was provided to the Court as an attachimémé Motion to Dismiss. See 10/2/13 Order of Dismissal
(ECF No. 11-3). The Court takes judicial notice of this decision in connectibrdedtiding the pending Motion.
See Giragosian, 547 F.3d at 65.



2013 and informed Defendant of Plaintiff’'s suffegy from post-traumatistress disorder. The
notice warned that any more direct commutices from Defendant concerning the Note and
Mortgage would create “new and mecserious trauma.” (Id. 11 59-60.)

After receipt of the notice, Dendant sent collection documents by U.S.P.S. directly to
Plaintiff. (Id. 1 61.) On Christmas Eve, Ded®mmn 24, 2013 at 3:30 p.m. EST, Plaintiff received
a telephone call from an employee of Defendattémpting to collect the subject Note and
Mortgage. (Id. 1 62.) During tighristmas Eve call from DefendaRiaintiff informed the caller
that he is and has been represented by amatdor all matters concerning the Note and
Mortgage. (Id. § 63.) The callanformed Plaintiff that he di not want to speak with Mr.
Beaulieu's attorney; but, wanted to speak with Beaulieu directly because this is a matter
between Defendant and Plaintiff and not Mr. BezuwiB attorney. (1d. §4.) When Mr. Beaulieu
began giving the Christmas Eve caller the nantkcantact information fdris attorney, the caller
hung-up. (Id. 1 65.)

E. The Litigation

On December 28, 2013 Plaintiff filed his @plaint in the Kennebec County Superior
Court (ECF No. 1-1). On January 17, 2014, bdBnt removed the case to this Court on the
grounds of diversity jurisdiction (ECF No. 1Pn January 23, 2014, Pl&ihfiled an Amended
Complaint (ECF No. 7), assertirgght causes of action. SpecifigaPlaintiff asserts claims for
wrongful use of civil proceedind€ount 1), abuse of process (Colint intentional infliction of
emotional distress (Count Il1), intentional dich (Count 1V), negligent misrepresentation (Count
V), breach of contract (Countl) violation of the Maine FaiDebt Collection Practices Act
(Count VII), and punitive damages (Count VIIIDn February 24, 2014Hefendant moved to

dismiss Plaintiff's Amended Complaint (ECF No. 11).



.  DISCUSSION

Defendant has presented individual arguments in favor of dismissing each count of
Plaintiff's Amended Complaint. Thu#je Court examines each count in turn.

A. Count I: Wrongful Use of Civil Proceedings

Count | of the Amended Complaint assertsaanglfor wrongful use of civil proceedings.

The tort of wrongful use of civil paeedings exists where (1) one initiates,

continues, or procures civil proceedingghout probable cause, (2) with a primary

purpose other than that of securing thaper adjudication of the claim upon which

the proceedings are based, and (3) the praugetiave terminated in favor of the

person against whom they are brought.

Pepperell Trust Co. v. Mountain HeirnEiCorp., 708 A.2d 651, 656 (Me. 1998) (citing

Restatement (Second) of Torts § 674); see Blsiter, Prescott, Jamieson & Nelson, P.C. v.

Campbell, 708 A.2d 283, 286 (Me. 1998) (describing the tort as “an action was instituted against
him without probable cause and with a primporpose other than that of securing the proper
adjudication of the claim upon which the proceedingee based and that he received a favorable
termination of the proceedings”). Inthe Amedd&omplaint, Plaintiff aserts that BANA lacked
probable cause to initiate the Foreclosure Actiecalise it failed to se the VA Secretary notice
of the default, a prerequisite to filing a foremlire action on a VA guaranteed loan. (Am. Compl.
19 68-70.) Plaintiff further claims that becauke Foreclosure Action could not result in a
foreclosure judgment, that Actiamas initiated and maintained wiéim improper purpose. (Id.
71.)

“To establish the absence of probable cause ptaintiff must showthat the defendant
initiated the prosecution without reasonableugids for believing that the party against whom

the prosecution is initiated waslilty of the charged offense Price v. Patterson, 606 A.2d 783,

785 (Me. 1992). In Nyer v. Carter, the Law Cidound that the underlying action was instituted



without probable cause where the prosecutitay@y “obviously overlooked” that the governing
statute had “no application by its expregsnt®’ to the case. 367 A.2d 1375, 1377 (Me. 1977).
After a motion to dismiss was filed, “[t|he attorney, apparently recognizing that his complaint had
not stated a cause of action, immediately dised the complaint with prejudice.”_Id.

Construing the facts in the light most faable to Plaintiff, the Amended Complaint
asserts that BANA instituted a lawsuit and ertknew, or should have known, that it was unable
to prevail on that lawsuit for failure to sendethequisite notice to the VA Secretary prior to
instituting the suit, and, therefore, BANA lackedlpable cause to initiatke Foreclosure Action.
At the outset, the Court notes that the lack of probable cause is not as definitive as in Nyer given
the reasonably held and disputaakitions regarding the notice time Foreclosure Action._(See
10/2/13 Order of Dismissal after Benthal (ECF No. 11-3) at 4-6.)

Nonetheless, assuming that the Foreclosut®Aevas instituted whout probable cause,
the Court concludes that Plaffithas failed to sufficiently #ge an improper purpose. The
Restatement (Second) of Torts, section 676 pesitwo relevant siations where a civil
proceeding is initiated primarily for an improper purpose. Restatement (Second) of Torts § 676,
cmt. ¢ (1977) (listing five potential improper poses, only two of whiclre relevant to this
case). First, alaw suit lacks a proper purpose wher@itiated because éhostility or ill will.”

Restatement (Second) of Torts § 676, cmtsee also Tuttle v. Raymond, 494 A.2d 1353, 1361

(Me. 1985) (providing that an improper purpose $&xiwhere the defendant’s tortious conduct is
motivated by ill will toward the plaintiff’ or “where deliberate conduct by the defendant, although
motivated by something other than ill will towaady particular party, is so outrageous that malice
toward a person injured as a result of tratduct can be implied”).Second, a proper purpose

may be lacking where a lawsduitimstiated and the person initiagirthe lawsuit is aware that the



claim lacks merit. Restatement (Second)ofts § 676, comment c.; Nyer, 367 A.2d at 1379
(stating that an improper purpose naalice, may be inferred fromlack of probable cause: “The
groundlessness of the suit may in many instances lmvious and palpable, that the existence
of malice may be inferred from it.”).

In this case, the Court finds that the conduct alleged does not amount to an allegation of
an improper purpose. Assuming the truth ofalegations and the sourels of the Decision by
the state court, which this Court has no reasaquéstion, the course obnduct was as follows:
Plaintiff defaulted, BANA attempted to forecloaad the legal positionsefore the state court
and the outcome of those arguments were heawvihtested. (See 10/2/13 Order of Dismissal
after Bench Trial (ECF NdL1-3) at 4-6.) It is1ot the case that the “grmodlessness” of the suit
was so apparent and palpablatthn improper purpose can be méel from its existence. Beyond
the filing of the lawsuit, Plaintiff has not alledy@any other grounds for or indicia of hostility or
ill will. Therefore, Count | of the Amended Complaint must be dismissed.

B. Count II: Abuse of Process

In Count II, Plaintiff contendshat the Amended Complaistates a claim for abuse of
process. “In contrast to a ataiof wrongful use of civil proceedys which lies where there is no
basis for an entire claim, almusf process covers the allegedhproper use of individual legal

procedures after a suit has bé&d properly.” Pepperell Tist Co., 708 A.2d at 655 n.8 (quoting

Simon v. Navon, 71 F.3d 9, 15 (1st Cir. 1995)). “The elements of an abuse of process claim are

that a defendant: (i) initiated or used a couxtwioent or process inraanner not proper in the
regular conduct of proceedings, (W)th the existence of an ulterimotive, and (iii) resulting in

damage to the plaintiff.”__Tanguay v. Asen, 722 A.2d 49, 50 (Me. 1998) (internal citations

omitted).

10



Plaintiff bases his allegation abuse of process on BANA'’s prosecution of the Forfeiture
Action without providingthe requisite note to the VA Secretary. (A Compl. | 74-81.)
Plaintiff alleges that at the tfian the Forfeiture Action, defenseunsel first assured the district
court that notice had been prded but after receiving additidntame to produce the notice,
Defendant then determined that the notice hadh@en provided to the VA Secretary prior to the
commencement of the Forfeiture Action. (Id. 11785 Plaintiff asserts that in continuing to
prosecute the Forfeiture Action after deterimgnthat notice had not been provided, BANA
necessarily had an ulterior motive in continuthg Forfeiture Action and engaged in abuse of
process. (Id. 11 79-80.)

Both the Law Court and the First Circuit haaseplained that “[rlegur use of process,
such as filing a law suit, cannot constitute abasen if a decision to act or a decision not to act,
was influenced by a wrongful motive.” Tanguay, A2d at 50; see also Simon, 71 F.3d at 15.

In Simon v. Navon, the First Circuit interpretbthine law and explained that the filing of a

lawsuit, alone, is not an abuskprocess. 71 F.3d 9, 16 (1st AiB95). Instead, the typical abuse
of process case involves the nsswf procedures such as digery, subpoenas and attachment.
Id. Even if BANA had an ulterior motive, theere filing and prosecutioof a lawsuit, without

more, is insufficient to state a claim for abuseufcess._See Simon, 71 F.3d at 15-16; Potter,

Prescott, Jamieson & Nelson, P.A., 708 A.2d at 286; Saliem v. Glovsky, 172 A. 4, 6 (Me. 1934)
(“Regular use of process can not constitabeise, even though the user was actuated by a

wrongful motive, purpose or intefit Count Il must be dismissddr failure to state a claim.

11



C. Count llI: Intentional Infliction of Emotional Distress
Under Maine law, a claim for intentionalfliction of emotional distress (IIED) has
four elements:

(1) the defendant intentionally or recklessly inflicted severe emotional distress
or was certain or substantially certaivat such distress would result from
his conduct;

(2) the conduct was so extreme and @éns as to exceed all possible bounds
of decency and must be regardedatascious, and utterly intolerable in a
civilized community;

(3) the conduct of the defendant causexlplaintiff's emotional distress; and

(4) the emotional distress suffered bye thlaintiff was so severe that no
reasonable man could be expected to endure it.

See Bratton v. McDonough, 91 A.3d 1050, 1057-58 (&0d4.4) (citing Lyman v. Huber, 10 A.3d

707 (Me. 2010)). Contrary to Plaintiff's angpent that his IIED claim cannot be subject to
dismissal given his recitation diese just-listed elements in his complaint (Am. Compl. {1 82-
87), the Court can determine that the undisptaets would not allow aational factfinder to
conclude that Defendant’s conduct was so exti@mieoutrageous as to be considered “atrocious”

and “utterly intolerable.”_See LaChapelleBerkshire Life Ins. Co., 142 F.3d 507, 511 (1st Cir.

1998) (“Under Maine’s jurisprudence, a coproperly may determine, as a matter of law,
whether undisputed (or assumed) factfficel to state a claim for intentionahfliction of
emotionaldistress.”) €iting Gray v. State, 624 A.2d 479, 484 (Me. 1993)). The Court accepts
Plaintiff's allegations regardg his understandable emotionabktdéss. However, the Court
cannot conclude that Plaintiff's allegations arffisent to satisfy the ecessary second element
for an IIED claim.

Here, Plaintiff alleges that after he ddfad on his payments, BANA proceeded to file a

foreclosure action without first giving required notice to the %/A&his conduct does not rise to

4 Notably, the Augusta District Court noted that Beaulieu was sent the statutory notice required by 14 M.R.S.A. §
6111. (10/2/2013 Order of Dismissal after Bench Trial (ECF No. 11-3) at 2.)

12



the level of being “so extreme and outrageassto exceed all possible bounds of decency.”
Bratton, 91 A.3d at 1057. In reaching thienclusion the Court accepts Plaintiff's
characterization of BANA'’s féure as “wrongful and illegaland readily acknowledges that
BANA'’s failure led to the dismissal of the underlying foreclosure action. However, this failed
attempt at foreclosure cannot be reasonablyacharized as atrocious and utterly intolerable

conduct sufficient to state an DEclaim. See, e.q., Young Wells Fargo Bank, N.A., 717 F.3d

224, 240 (1st Cir. 2013) (affirming dismissal dED claim, pled under Massachusetts law, by a

mortgagor against her lender); James v. GMAC Mortgage LLC, 772 F. Supp. 2d 307, 324 (D.

Me. 2011) (“The alleged actionspd failures to act, by [the loagervicer], while certainly far
from admirable, do not rise to the level obhdluct so extreme and outrageous as to exceed all
possible bounds of decency and must be regasdedrocious, utterly intolerable in a civilized

community.™); Campbell v. Madhs Sav. Bank, 865 F. Supp. 36, (D. Me. 1994) (finding that

“threats of foreclosure,” “the filing of a criminal complaint,” and “rude behavior” were
insufficient to state an IIED claim against a bank). Therefore, the Gmatudes that Plaintiff's
Amended Complaint fails to state a claim for IIEBDa matter of law and dismisses Count IIl.
D. Counts IV & V: Fraud and Negligent Misrepresentation

In Counts IV and V, Plaintiff assertsauses of action for fraud and negligent
misrepresentation. (Am. Compl. 11 88-104.) mitiibases both claims on the same course of
conduct. During the triadf the Foreclosure Action, Plaintiffattorney asked a defense witness
whether the required notice had beemnt to the VA Secretary prito the commencement of the
foreclosure proceedings againsaibtiff. (Id. § 89.) Defenseotinsel then responded that the
proper notice had been providgdd. 71 90, 101.) Plaintiff maintas that the statement was false

and that the notice had not, ferct, been sent._(Idlf 92-93, 101-102.) PIaiff maintains that

13



the statement was made either knowingly or wétkless disregard for its truth (id. 11 94, 95
(asserting a cause of action foadd)) or was made in the absence of reasonable_care (id. § 103
(asserting a cause of action for negligent migggntation)). There is no dispute that the
allegedly false statement at the base of Countand/' Vv — that notice had been provided to the
VA Secretary prior to the commencement offloeeclosure Action — wamade during the course
of judicial proceedings befotle state court._(Id. 11 89-%5-97, 101-03.) BANA argues that
these counts must be dismis$edfailure to state a claim.

Maine courts recognize an absolute commaengavilege to attorneys and witnesses for
relevant communications and tesbiny made preliminary to and duritige course of litigation.

Barnes v. McCrate, 32 Me. 442 (1851) (wi#ses); Dineen v. Daughan, 381 A.2d 663, 664 (Me.

1978) (attorneys). “[P]ublipolicy requires that witnesses shadit be restrainetly the fear of

being vexed by actions at the instance of thdse ave dissatisfied with their testimony.” Dineen,
381 A.2d at 664 (internal citations omitted). In 19%6@, Law Court stated the absolute privilege
for statements made by witnesses during theseoaf legal proceedings “is a doctrine of the

highest legal policy.” _Dunbar. Greenlaw, 152 Me. 270, 276 (1956%imilarly, “[jjJust as a

witness needs the freedom to be able to angwestions posed, free afiy concern except the
truth as he believes it to be, attorney must be free to assetevant statements to pursue fully

the interests of his client.”_Dineen, 381 A.atl664-65. The privilege also extends to any

allegations contained within the pleadings. Dunh&2 Me. at 223. In order for the privilege to
apply, “the statements it protectaist be relevant to the judicial proceeding.” Dineen, 381 A.2d
at 665; see also Dunbar, 152 Me. at 277.

The privilege has its origins in the common law of libel and slander, but it has been

expanded to other torts. See Hugel v. Mith Weiss, Bershad, Hynes & Lerach, LLP, 175 F.3d

14



14,17-18 (1st Cir. 1999) igtussing New Hampshire and Madsasetts law in dismissing claims
of malpractice and defamation and stating ttfe policy underlying therivilege requires that
civil claims other than for defamation also béirguished. . . . [the] policy would be nullified if
individuals barred from bringindefamation claims could seek damages under other theories of

liability™); Hurley v. Towne, 156 A.2d 377, 379 (1959) (applying firevilege to a claim of false

imprisonment); Heavrin v Nelson, 384 F.3d 1292-03 (6th Cir. 2004) (applying Kentucky law

and applying the privilege to a claim oférd); Hoffman v. Connecticut, 09-CV-79-B-H, 2009

WL 3055137, at *17 (D. Me. Aug. 7, 2009) (detailingw states have expanded the privilege to
the torts of tortious interference (Florida)arslier of title (New Jersey), “all tort actions”
(Pennsylvania), intentional infliction of emotidmiistress (Californiajnd malicious prosecution

(Kentucky)).report and recommendation adopteaiadified, 671 F. Supjf2d 166 (D. Me. 2009).

In Creamer v. Danks, applying Maine law, the First(it stated that “thabsolute privilege for

statements made in the course of judicial pealings bars not only prdiffs’ defamation claim,
but all the causes of action allegadiainst defendant, including negligence for professional
malpractice.” 863 F.2d 1037, 1037 (1st Cir. 198&ccordingly, any statements that were
relevant to the Foreclosure Action and wemade during the course of the proceeding are
protected by absolute immunity.

The statements that form the basis of mitiis fraud and negligent misrepresentation
claim were that BANA had sent the requisite notice to the VA Secretary prior to the
commencement of the Foreclosure Action. (Ammpb {1 88-104.) For the privilege to apply,

the statements must be relevant to the perjdaigial proceeding. Dineen, 381 A.2d at 665. The

statements that Plaintiff alleges were fraudutemegligent misrepreseattons — whether notice

was sent of the default — were plainly relevémtthe proceeding before the state court, a

15



foreclosure proceeding. To the extent thatirRiff bases his alleg@ns on any statements
contained within the pleadingghose statements are also protected by the privil&ge Dunbar,
152 Me. at 223. Because the statements that foenbasis of Plaintiff's fraud and negligent
misrepresentation claims are absolutely peydd, Counts IV and V falil to state a claim.
E. Count VI: Breach of Contract

In Count VI, Beaulieu alleges that BANA breached the terms of the note and mortgage by
failing to comply with the requirements of the @@etment of Veterans Adirs’ loan guarantee
program, which “were explicitlyncorporated into both the No&nd the Mortgage.” (Am.
Compl. 1 108; 10/2/13 Order of $missal after Bench Trial (EQW¥o. 11-3) at 2.) BANA seeks
dismissal of this claim arguing thataintiff cannot state a cognizaldiim for breach of the Note
and Mortgage given his admitted default. Awdufially, BANA essentially argues that its failure
to provide notice as required by the statutesagdlations governing the Department of Veterans
Affairs’ loan guarantee program cannot be enforced by way of Beaulieu asserting a claim for
breach of contract.

Turning first to BANA's latter argument, theoGrt agrees that thadk of notice to the
VA, which Beaulieu pleads as a material doie by Defendant, cannot provide a basis for
Plaintiff's breach of contract @im as a matter of law. It is well-established that veteran-
borrowers are not able to enforce the dutiesiobfpe lenders under this loan program via a stand-

alone action in federal court. See, eRank v. Nimmo, 677 F.2d @ 697 (9th Cir. 1982)

5> To the extent Plaintiff is attemptirig assert a claim for fraud on the coting Court notes that fraud on the court

is not available as an independent cause of action based on conduct that occurred bésemtacdurt. _See
Bradbury v. GMAC Mortgage, LLC, 780 F. Supp. 2d 108, 112 (D. Me. 2011) (“Fraud on the court may heda grou
for a perjury prosecution, for vacating a judgment, for lawyer discipline, or for sanctions under Me. R. Civ. P. 11,
but it is not a ground for the recovery of damages by a party in a later lawsuit. The Law Coefierhad to such
conduct only as the basis for challenging the validity of a judgment and obtaining efiehi judgment, as part

of the state court's equity jurisdiction.”) To the extentriifhis attempting to assert a cause of action for malpractice
against BANA's counsel with regard to the Foreclosure Actdaintiff's claim must also be dismissed. Barnes v.
McGough, 623 A.2d 144, 146 (Me. 1993) (holding that “an attorney owes no duty to his client’s adversary”).
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(“[N]either the statutory language nor thegilative history of the VA Act provides any
‘indication of legislative intent. to create such a remedy’ agaite private lader.”); Simpson

v. Cleland, 640 F.2d 1354, 1359 (D.C. Cir. 1981)aghan v. Mortgage Elec. Reqistration Sys.,

Inc., 1:13-CV-2305-RWS, 2013 WL 4855259 (N.D..Gapt. 11, 2013) (“[V]eteran-borrowers
lack an express or implied rigbt action in federal @urt to enforce the duteof private lenders

under the VA statute.”) (citing Bright Wimmo, 756 F.2d 1513, 1515-17 (11th Cir. 1985)).

Given the precedents that find no express or implied cause of action for veteran-borrowers seeking
remedy for lenders’ failure to comply withehVA requirements, the Court concludes that
Beaulieu cannot pursue such a remedy by waystandalone breach of contract claim.

With respect to BANA’s alternative argument, it is not clear that Beaulieu's default
categorically precludes him fromstating any breach of conttaclaim under the Note and

Mortgage. This may be the rule in otheates. _See, e.g., Dobbins v. Redden, 785 S.W.2d 377,

378 (Tex. 1990) (“It is a well established rule tagiarty to a contract who is himself in default
cannot maintain a suit for its breach.” (intdrodations and quotations omitted)). However,
under Maine law, “only a breach abntract so material as tomount to a repudiation of the
contract itself will bar the breaching party from recovering any damages from the other party

when that party is also ioreach.” _Roger Edwards, LLC. Fiddes & Son, Ltd., 245 F. Supp. 2d

251, 263 (D. Me. 2003) aff'd in part, dismissedart sub nom. Roger Edwards, LLC v. Fiddes

& Sons, Ltd., 387 F.3d 90 (1st Cir. 2004); semalcoustic Processing Tech., Inc. v. KDH Elec.

Sys., Inc., 697 F. Supp. 2d 146, 153-54 (D. Me. 2¢1Mder Maine law, a material breach of

contract justifies an injured party in regarding ‘the whole transaction as at an end.”) (quoting

Assoc. Builders, Inc. v. Coggins, 72224 1278, 1280 (Me. 1999)). Because the Amended

Complaint and the Motion to Dismiss do not provilde Court with the necessary basis to make
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this materiality determination using “traditionabntract principles,” t Court simply has no
basis to conclude that Beaulieu's default fovees any breach of coatt claim against the

Lender on his Note and Mortgag&ee Acoustic Processingdh., Inc., 697 F. Supp. 2d at 154

(laying out the multiple factors to be consideredetermining if a breach is material).

Nonetheless, having concluddtht Count VI fails to stata proper claim for breach of
contract because the only breach alleged islation of the VA notice requirements, the Court
GRANTS the Motion to Dismgs as to Count VI.

F. Count VII: Violation of Maine Fa ir Debt Collection Practices Act

BANA seeks dismissal of Beaulieu’'s ctaiunder the Maine Fair Debt Collection
Practices Act (MFDCPA), 32 M.R.S.A. 88 110&1seg., claiming that it does not fall within the
statutory definition of “debt collector.{Def. Mot. to Dismiss at 15-16.)

The MFDCPA generally defines “debt collecCtas a person or ¢ty “who regularly
collects or attempts to collect, directly or indifgcdebts owed or due or asserted to be owed or
due another.” 32 M.R.S.A § 11002(6)To further clarify the defiition, MFDCPAexcludes, in
relevant part, “[a]ny person whosellection activities are confined to and directly related to the
operation of a business other thaattbf a debt collector, suas, but not limited to, financial
institutions regulated under Tit&B” and “[a]ny person collectqor attempting to collect any
debt owed or due, or asserted to be owed oy uanother to the extethat the activity . . .
[cloncerns a debt which was not in defaaltthe time it was obtained by that person.” 32
M.R.S.A. 8 11003(8) & (7). Hower, MFDCPA further indicatethat notwithstanding the just-

guoted portion of section 11003, “debt collector’ includes any creditor who, in the process of

6 Notably, the Federal Debt Collection Practices Act containglentical definition of “debt collector.” 15 U.S.C.
§ 1692a(6).
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collecting the creditor’'s own debts, uses any nather than the creditor’s that would indicate
that a 3rd person is collecting or attemptiogollect these debts.” Id. at § 11002.

Under this definition, Plaintiff has pled a ptalole claim that Defendant qualifies as a debt
collector. Beaulieu’'s Note aridortgage list his lender as t@ntrywide Bank, FSB.” Notably,
the Amended Complaint (and the underlying AuguBistrict Court decision) both note that
“BAC Home Loans Servicing, L.P.” became the servafehis loan after it was in default and it
was this entity that initiated the statedolosure proceeding._(See Am. Compl. 1114; 16-17,
10/2/2013 Order of Dismissal after Bench Trial (ECF No. 11-3) at 2.) Courts have held that loan
servicers who take on loans only after theyiardefault may fall under the definition of debt

collector. _See, e.g., Bridge v. Ocwen Federal Bank, B8B,F.3d 355, 359 (6th Cir. 2012);

Hamilton v. Fed. Home Loan Mortgage g 2:13-CV-00414-JAW2014 WL 4594733 at *18-

*19 (D. Me. Sept. 15, 2014); Yarney v. OcwerahaServicing, LLC, 929 F. Supp. 2d 569, 575

(W.D. Va. 2013) (explaining that “mortgage Seers are considered lokecollectors under the
FDCPA if they became servicers after thebt they service fell into default”).

To the extent that BANA was “sulitsited” in the state foreclose case and, is, as a result,
named as the Defendant in the present caisesubstitution occurred based on BANA's alleged
assertion that “it is the sametignas BAC Home Loans Servicing, L.P. and is the holder of [the
Note and Mortgage].” (Am. Gopl.  17.) At the motion to dismiss stage, these combined
allegations plausibly suggest that BANA was “usengame other than itsvn” that indicated a
third party was attempting to collect on Mr. Beaw's default. Additonally, the timeline that
can be established based on the pleading and the underlying Augusta District Court decision
support a plausible allegation ti2#AC Home Loans Servicing, L.Became the collector of this

debt after it was already in default. Cf. Parker v. BAC Home Loans Servicing LP, 831 F. Supp.

19



2d 88, 93 (D.D.C. 2011) (concludiBAC Home Loans Servicindid not fall under the FDCPA
when it had become the servicer of ptdf’s loan prior to his default).

It may well be that BANA can present th@ourt with evidence #t will counter these
plausible allegations. Additionally, it may turn out that Defendant can prove that all of the
communications and activitigbat underlie Beaulieu’s MFDCPAlaim were clearly taken by
BANA while it was, in fact, the holder of the moand mortgage. However, at this stage, the
Court does not have such evidertefore it, nor could it consedl such evidence in connection
with a motion to dismiss. Therefore, the Countd8 that Count VIl states a claim that survives
the pending Motion to Dismiss.

G. Count VIII: Punitive Damages
Punitive damages are not a separate and distise of action but an element of damages

that may be recovered on certalaims. _See Frank v. L.L.é&n, Inc., 352 F. Supp. 2d 8, 13 (D.

Me. 2005). Under Maine law, a punitive damage award must be based on tortious conduct and
requires the plaintiff to establisby clear and convincing evident®t the defendd's tortious
conduct was motivated by actual ill will or was @atrageous that malice implied. Waxler v.
Waxler, 699 A.2d 1161, 1165 (D. Me. 1997). No mattewlegregious a contractual breach has

been alleged, punitive damages are unavalabider Maine law for breach of contract.

Drinkwater v. Patten Realty @m, 563 A.2d 772, 776 (M 1989). Given the Court’s dismissal

of Plaintiff's other tort and contract claims, theu€tfinds Count VIIl is also subject to dismissal.
However, the dismissal of Count VIII in no wayevents Plaintiff frompursuing any of the
damages that may be recoverable under his remaining MFDCPA claim (Count_VII). See 32

M.R.S.A. § 11054.
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IV.  CONCLUSION

For the reasons just stated, Defendahttstion to Dismiss Plaintiff's First Amended
Complaint (ECF No. 11) is GRANTED IN PART RENIED IN PART. In accordance with this
ruling, Counts I-VI and Count VIII & dismissed with prejudice.

SO ORDERED.

/sIGeorgeZ. Singal
UnitedStateDistrict Judge

Dated this 29th day of September, 2014.
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