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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

ANDREW J. FREEMAN, )
)
Petitioner, )

)

V. ) 1:16ev-00523-JAW

)

)

STATE OF MAINE!} )
)

Respondent )

RECOMMENDED DECISION ON 28U.S.C. 82254 PETITION

In this action, Petitioner Andrew J. Freeman seeks relief pursuant to
28 U.S.C. § 2254. (Petition, ECF No. 1; Amended Petition, ECF No. 20.) Following a
jury trial, Petitioner was convicted of aggravated attempted murder, arson, and burglary.
The Maine Law Court affirmed the convictions and the sentence. State v. Freeman,
2014 ME 35, 87 A.3d 719. Following an evidentiary hearing, the Superior Court denied
Petitioner’s petition for post-conviction review, and the Law Court denied discretionary
review.

In his section 2254 petition, Petitioner asses&veral claims of ineffective

assistance of counsdPetition at 5; Attachment to Petition, ECF No. 1-1 at 1-2; Amended

! Petitioner has named the State of Maine as the resporiddns petition, he states the location in which
he isincarcerated. (Petition, ECF No. 1 at1.) This recommended decision aggtihmasrecommending
a decision, that if Petitioms claims are not dismissed, Petitioner would be permitted to name as the
respondent the custodian of the facility where he is incarcerated. See BwnBfatilla, 542 U.S. 426,
439 (2004) (holding that the “immediate custodian” is the appropriate respondent when a petitioner
challenges “present physical confinement”).
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Petition at 2-4.) Petitionexxhaustedhe following claims in state courfl) that counsel
provided ineffective assistance regarding plea offerghéfounsel failed to object to the
prosecutor’s reference in closing argument to the crime of stalking, with which Petitioner
had not been charged or convictaddthe prosecutor’s alleged reference tetitioner’s
decision not to testify at tria(3) that counsel failed to prepare Petitioner adequately for
the sentencing hearing; and {datcounsefailed to investigate sufficiently before counsel
requestedlamaging record®gading Petitioner from the Maine Department of Health and
Human Services (DHHS). Petitionalso alleges several unexhausted claims, including
that counsel did not disclose to Petitioner that counsel was a personal friend of a state
witness The State requests summary dismissal. (Response, ECF No. 3.)

After a review of the section 2254 petitiolg State’s request for dismissal, and the
record,l recommend the Court grant thet8’s request, and dismiss the petition?

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Following a jury trial in September 201Regtitioner was convicted of aggravated
attempted murder (Class A), 17-A M.R.S. 8§ 152-A(1)(A); aggravated attempted murder
(Class A), 1A M.R.S. 8 B2-A(1)(B); arson (Class A), 17-A M.R.S. § 802(1)(B)(2); and
burglary (Class B), 17-A M.R.S. 8§ 401(1)(B)(4). (State v. Freeman
No. SOPSCER-2011-00558, Judgment and Commitment at 1, Docket Record at 3-7.)

Freeman2014 ME 35, 11 1, 8, 87 A.3d 719. In October 2012, counsel filed a motion to

2 References to the petition includes all claims asserted in the bpgtitaon (ECF No. 1) and the amended
petition. (ECF No. 20.)



produce Petitioner’s DHHS records for sentencing, and the court granted the motion.
(Docket Record at 4.)

In February 2013, on each of the counts of aggravated attempted murder, the court
sentenced Petitioner to a prison term of 50 years, with all®yedrs suspended, to be
followed by a term of four years of probation, with the sentences to be served concurrently.
(Judgment and Commitment at 1, Docket Record at 5-6.) The court sentenced Petitioner
to a prison term of 30 years on the arson count, and to a prison term of 10 years on the
burglary count, with theentences to bersed concurrently with the term on Count 1 for
aggravated attempted murder. (Judgment and Commitmg&nDaicket Record at 7.)

Petitioner appealed from the convictions and the sentence, and in March 2014, the
Law Court affirmed. Freeman2014 ME 35, | 1, 87 A.3d 719. Petitioner did not file a
petition for a writ of certiorari in the United States Supreme Court.

In April 2014, Petitioner filed a petition in state court for post-conviction review.
(Freeman v. Staj®o. SOPSCZR-2014-00144, Docket Record at 1; State Court Petition.)
Counsel was appointed in July 2014, and in November 2014, an amended petition was
filed. (Docket Record at 1-2; Amended State Court Petition.) The Superior Court held a
two-day evidentiary hearing in March 2015, and in May 2015, the court denied the petition.
(Order at 1, 8.)

In its decision on Petitioner’s request for post-conviction review the state court
characterized Petitioner’s claim as including the following: that trial counsel failex
prepare adequately for trial; that trial counsel failed to give sound advice regarding whether
Petitioner should accept plea offend)ether Petitioner should exercise his right to a jury
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trial, and whether Petitioner should testify at trial; and that trial counsel failed to prepare
sufficiently for sentencing. (Id. at 2.) The courtconcluded trial couns®&l performance
was not substandard, and Petitioner was not prejudiced with respect to any of his
allegationsincluding counsel’s request for the DHHS documents. (Id. at 4-8The court
also found that no evidence was presented, or argument made, that appellate counsel
provided ineffective assistance. (&d.7-8.)

In support of his request for discretionary review by the Law Court of the trial
court’s denial of his request for post-conviction review, Petitionealleged thatcounsel
failed to advise him properly regarditig State’s plea offers (Memorandum in Support of
Certificate of Probable Cause at 9); that counsel failed to object to trial testimony or to the
prosecutors references in closing argument that Petitioner had stalked one of the victims,
and that he hadngaged in prior acts of sexual misconduttdt 7); that counsel failed to
object to the State’s allegedreference to Petitioner’s failure to testify at trial (id. at 8);that
counsel requestedletitioner’s DHHS records for sentencing and the records proved
harmful to Petitioner (id. at 3-dthatcounsel characterizeéttitioner’s prior misdemeanor
crimes as minor and mitigating factors, whereas the court found the prior crimes were
aggravating factor@d. at 5-6); and that counsel failed to prepare Petitioner sufficiently for
sentencing(id. at 6-7). In October 2015, the Law Court denied discretionary review.
(Freeman v. StajdNo. Oxf-15-330, Docket Record at 2.)

Petitioner states that he placed his section 2254 petition in the prison mailing system
on October 11, 2016; the petition was filed on the docket on October 17, 2016. (Petition

atl, 15))



In April 2017, theCourt granted Petitioner’s motion for leave to file an amendment
to the section 2254 petition. (Order, ECF No. 19.) In the amended petition, Petitioner
allegeshe did not undetsnd the State’s plea offers, and heincludes a related claim of
ineffective assistance. (Amended Petition at 2-4.) The State argues that the claim in the
amended petition is not substantiat the record does not support the claim, and that
Petitioner was not prejudiced. (Response to Motion to Amend, ECF No. 17 at 1-2.)

. DisCcussIiON

A. Legal Standards

Pursuant to 28 U.S.C. § 2254(a), a person in custody pursuant to the judgment of a
state court may apply to a federal district court for a wiitiabeas corpus “only on the
ground that he is in custody in violation of the Constitution or laws or treaties of the United
States.”

Absent circumstances not relevant to Petitioner’s case, a petitioner is required to
exhaust available state court remediefore he seeks federal habeas review. 28 U.S.C.

§ 2254(b), (c} “Before seeking a federal writ of habeas corpus, a state prisoner must

% Title 28 U.S.C. § 2254(b) and (c) address exhaustion and state:

(b)(1) An application for a writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court shall not be granted unless it appears that

(A) the applicant has exhausted the remedies available in the courts of the State;
or

(B) (i) there is an absence of available State corrective process; or

(if) circumstances exist that render such process ineffective to protect teefight
the applicant.



exhaust available state remedies, 28 U.S.C. § 2254(b)(1), thereby giving the State the
‘opportunity to pass upon and correct’ alleged violations of its prisoners federal rights.”
Baldwin v. Reese541 U.S. 27, 29 (2004) (quoting Duncan v. Henry, 513 U.S. 364, 365
(1995) (per curiam)) (quotation marks omitted). In Baldwiie, Court noted that “[t]o
provide the Statwith the necessary ‘opportunity,” the prisoner must ‘fairly present’ his
claim in each appropriate state court (including a state supreme court with powers of
discretionary review), thereby alerting that court to the federal nature of the claim.” Id.
(quoting Duncan, 513 U.S. at 36%0).
To exhaust a claim fully in state court in Maine, etifponer must request
discretionary review by the Law Court. See 15 M.R.S. 8§ 213fe Supreme Court has
held that a procedural default bars federal review absent a demonstration of cause for the
default and prejudice to the petitioner:
In all cases in which a state prisoner has defaulted his federal claims in state
court pursuant to an independent and adequate state procedural rule, federal
habeas review of the claims is barred unless the prisoner can demonstrate
cause for the default and actual prejudice as a result of the alleged violation

of federal law, or demonstrate that failure to consider the claims will result
in a fundamental miscarriage of justice.

(2) An application for a writ of habeas corpus may be denied on the merits,
notwithstanding the failure of the applicant to exhaust the remedies available i
courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be
estopped from reliance upon the requirement unless the State, through counsel,
expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the
courts of the State, within the meaning of this section, if he has the rightthadaw
of the State to raise, by any available procedure, the question presented.



Coleman v. Thompsarb01 U.S. 722, 750 (1991).

In Martinez v. Ryan566 U.S. 1 (2012), the Supreme Court recognized a “narrow
exception” to its holding in Colemanbased on equity, not constitutional law: “Inadequate
assistance of counsel at initi@view collateral proceedings may establish cause for a
prisoner’s procedural default of a claim of ineffective assistance at trial.” 566 U.S. at 9,

16. However, when the procedural default relates to qaastiction counsel’s actions at
the discretionaryeview stage rather than at the initial-review stage of ¢biateral
proceedings, habeas relief is not available:

The holding in this case does not concern attorney errors in other kinds of

proceedings, including appeals from initial-review collateral proceedings,

second or successive collateral proceedings, and petitions for discretionary
review in a State’s appellate courts. It does not extend to attorney errors in

any proceeding beyond the first occasion the State allows a prisoner to raise

a claim of ineffective assistance at trial . . . .

Martinez 566 U.S. at 16 (citations omitted).

As to federal habeas claims that were adjudicated on the merits in state court, the
federal court may not grant relief unless (1) the state court decision was “contrary to, or
involved an unreasonable application of, clearly established Federal law, as deddyynin
the Supreme Court of the United States,” pursuant to 28 U.S.C. § 2254(d)(1); or (2) the

decision “was based on an unreasonable determination of the facts in light of the evidence

presented in the State court proceeding,” pursuant to section 2254(d)(2).> See Brumfield v.

4 Procedural default is a judicial doctrine “related to the statutory requirement that a habeas petitioner must
exhaust any available stateurt remedies before bringing a federal petition.” Lovins v. Parker, 712 F.3d
283, 294 (6th Cir. 2013) (citing 28 U.S.C. § 2254(b), (c)).

® Title 28 U.S.C. § 2254(d) addresses claims that were adjudicated on the merits in state court and states:



Cain --- U.S.---, ---, 135 S. Ct. 2269, 2276 (2015) (noting that a state court’s conclusion
that the record included “no evidence” on an issue was reviewed under section 2254(d)(2)).

As to review under section 2254(d)(1), “[i]t is settled that a federal habeas court
may overturn a state court’s application of federal law only if it is so erroneous that ‘there
is no possibility fairminded jurists could disagree that the state court’s decision conflicts
with this Court’s precedents.”” Nevada v. Jacksoms;- U.S.---, ---, 133 S.Ct. 1990, 1992
(2013) (quotingHarrington v. Richter, 562 U.S. 86, 102 (2011)).

The First Circuit has identified the following as some of the guidelines that may be
used to determine whether a state court decision was objectively unreasonable under
section 2254(d)(1):

(1) The focus of the inquiry is on the state court decision;

(2) Even with the deference due by statute to the state court’s determinations,

the federal habeas court must itself look to ‘the totality of the evidence’
in evaluating the state court’s decision;

(3) The failure of the state court to consider at all a key argument of the

defendant may indicate that its conclusion is objectively unreasonable;
however, the paucity of reasoning employed by the state court does not

itself establish that its result is objectively unreasonable;

(4) The failure of a state court to give appropriate weight to all of the
evidence may mean that its conclusion is objectively unreasonable; and

An application for a writ of habeas corpus on behalf of a person in custody pursuant to the
judgment of a State court shall not be granted with respect to any clainathadjudicated
on the merits in State court proceedings unless the adjudication of the claim—

1) resulted in a decision that was contrary to, or involved an unreasonable applicati
of, clearly established Federal law, as determined by the Supreme Court ofitibe U
States; or

2 resulted in a decision that was based on an unreasonable determination of the facts
in light of the evidence presented in the State court proceeding.
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(5) The absence of cases of conviction precisely parallel on their facts does
not, by itself, establish objective unreasonableness.

Hurtado v. Tucker245 F.3d 7, 18 (1st Cir. 2001). “The ultimate question on habeas . . .
is not how well reasoned the state court decision is, but whetherttoeeo is reasonable.”
Id. at 20.

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court set forth the
federal constitutional standard by which claims of ineffective assistance are evaluated,;
Stricklandrequires a petitioner to demonstrate that “counsel’s representation fell below an
objective standard of reasonableness,” and that “there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been different.

A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Strickland 466 U.S. at 688, 694. A court need not “address both components

of the inquiry if the defendant makes an insufficient showing on oné Id. at 697. The
Court presumes “that counsel has ‘rendered adequate assistance and made all significant

299

decisions in the exercise of reasonable professional judgment.”” Companonio v. O Brien,
672 F.3d 101, 110 (1st Cir. 2012) (quoting Strickland, 466 U.S. at 690).

On federal habeas review, a court does not conduct an independent review under
Strickland “Since we are considering a habeas challenge, we are not actually tasked with
deciding whether [the petitioner’s] counsel’s performance fell short of Stricklands
requirements; rather, the ‘pivotal question is whether the state court’s application of the

Stricklandstandard was unreasonable,’” pursuant to section 2254(d)(1). Hensley v. Roden

755 F.3d 724, 736 (1st Cir. 2014) (quoting Harrington, 562 U.S. at 1®1jtate court



must be granted a deference and latitude that are not in operation when the case involves
review under thé&tricklandstandard itself.” Harrington 562 U.S. at 101.

Claims of ineffective assistance of counsel #nes subject to a “‘doubly
deferential’” standard of review, in deference to both the state court and defense counsel.
Woods v. Etherton, --U.S. ---, ---, 136 S. Ct. 1149, 1151 (2016) (per curiam) (quoting
Cullen v. Pinholster, 563 U.S. 170, 190 (20119%ate court determinations of fact “shall
be presumed to be correct,” and “[t]he applicant shall have the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).
A court considers “the totality of the evidence,” and “a verdict or conclusion only weakly
supported by the record is more likely to have been affected by errors than one with
overwhelming record support.” Strickland, 466 U.S. at 69%. “[T]he ultimate focus of
inquiry must be on the fundamental fairness of the proceeding whose result is being
challenged.” Id. at 696.

B. Grounds Asserted and Analysis

1. Exhausted claims
a. Claim of ineffective assistance regar ding the State’s plea offer

Petitioner alleges that counsel failed to advise him properly regarding a plea offer,
and as a result, he did not understand “the relationship between the elements” of the crimes
or the possible sentences. (Amended Petition at 3.) Petitioner dbaétie tried to
explain the issue tappellate counsel and to post-conviction counsel, but neither pursued
the claim. [d.) Petitioner contends: understood the basic concepts of the fact that I had
broken the laws of the State of Maine,” and “I had somewhat of a clear idea that | was
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guilty of something, but the elements of the offenses eluded me.” (Id. at3, 4.) Petitioner
alleges that if hdnad understood the relationship between the elements of the crime and
the sentences, he would have accepted the plea offer and pled guiky3{4d). Petitioner
exhausted thelaim in state cou®. (Amended State Court Petition at 2; Memorandum in
Support of Certificate of Probable Cause at 9.)

Petitioner has failed to meet his burden under either section 2254(d)(1) or (d)(2).
The state court found that counsel communicated the State’s plea offers to Petitioner, and
that counsel reviewed with Petitioner the advantages and disadvantages of accepting the
offers! (Order at 5.) Thstatecourt also found that Petitioner was aware of the plea offers,
thathe would not accept any plea offer that required him to plead guilty to a felony, and
that he would not plead guilty because he maintained his innoceédQeTHe state court’s
findings are supported by record evidenge]uding Petitioner’s own post-conviction
testimony. Postconviction Tr. | at 80; Post-conviction Tr. Il at 11-12, 14, 62-63.)
Petitioner presents no evidence to rebut the presumption of correctness that apgies to th
Superior Court’s findings, see 28 U.S.C. 8§ 2254(e)(1); consequently, the state court

decision was not based on an unreasonable determination of the facts, and the conclusion

®In his state court filing, Petitioner referred to two plea offers. (Memorandum in Support fit&ertf
Probable Cause at 9.)

" Because in this case the Law Court did not provide the reasoning fenié of a certificate of probable
cause, the final reasoned analysis of the state court, for purposes of revie®8ubd8rC. § 2254, is the
order of the Superior Court on pastaviction review. “Where there has been one reasoned state judgment
rejecting a federal claim, later unexplained orders upholding that judgmergainmgjthe same claim rest
upon the same ground.” Yist v. Nunnemaker, 501 U.S. 797, 803-04 (1991); HittsorChatman,
135 S.Ct. 2126 (2015) (Ginsburg, J., concurring in denial of certiorari).
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that counsel’s performance was not substandard and that Petitioner was not prejudiced does
not constitute an unreasonable application of Strickland. See 28 U.S.C. § 2254(d).
b. Claim of failureto object to closing argument

Petitioner alleges that counsel failed to object when the prosecutor referred to
Petitioner as a “stalker” during closing arguments, or when the prosecutor allegedly
commented on Petitioner’s failure to testify.2 (Attachment at 1.) A review of the record,
most notably appellate counselpost-conviction testimony, reveals that the issue of
prosecutorial misconduct for the reference to stalking in closing argument was raised on
appeal. (Postonviction Tr. | at 19-20.) Freeman, 20ME 35, { 11, 87 A.3d 7109.
Petitioner exhausted the ineffective assistance dtastate court.(Amended State Court
Petition at 2; Memorandum in Support of Certificate of Probable Cause at 7.)

The prosecutor used the word “stalking” during closing argument to describe
Petitioner’s behavior toward one of the victims of the attempted murder, arson, and

burglary charges. (Trial Tr. at 370, 411-12.) The Law Court noted the facts regarding

8 Petitioner also alleges that counsel failed to object when the prosesfetoed to Petitioner as a rapist.
(Attachment, ECF No. 1-1 at 1.) The Law Court rejected the argumenthheBtate engaged in
prosecutorial misconduct by “intentionally eliciting inadmissible testimony” from one of the victims
regarding her relationship with Petitioner. Freen#xi4 ME 35, 4 11, 87 A.3d 719. In Petitioner’s
memorandum in support of a certificate of probable cause, Petitioner argueduthsel was ineffective
based on a failure to object or to move for a mistrial basehkeaitleged violation of the court’s ruling on

a motion in limine regarding prior sexual misconduct. (Memorandum in Support dgicaertof Probable
Cause at 7.) To the extent Petitioner intended to reassert the clagrsaction 2254 petition, the claim
fails because the state court did not unreasonably apply Strickland vn@tashi466 U.S. 668 (1984)
when it determined that counsel’s objection (Trial Tr. at 60) was not substandard and Petitioner was not
prejudiced.
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Petitioner’s repeated attempts to talk with one of the victims the day before he committed
the charged crimed-reeman, 2014 ME 35, { 2, 87 A.3d 719.
The Superior Court stateid its order on the postonviction petition:

At this posteonviction hearing, Freeman’s appeal attorney testified that
Freeman’s trial attorney failed to object to the closing argument of the
prosecutor at trial, when the prosecutor referred to the conduct of the
defendant, e.g. the prosecutor referred to the spray painting on the wall
stating “Die | I’ (the name of the victim), characterized Freeman’s
conduct at the time around the setting of the fire as “stalking” of the victim,

and contrasted Freeman’s “consciousness of guilt” conduct, with the conduct
of people who are innocent and anxious to get their story out.

The failure of Freeman’s attorney to object to the State’s closing
argument means that on appeal, the appellate court (the Law Court) reviews
that part of the record, i.e., the State’s closing, for obvious error. State v.
Pabon 2011 ME 100, 1 18, 28 A.3d 147.

In Freeman’s appeal, his appellate attorney asserted that the
prosecutor’s closing argument was prosecutorial misconduct. Freeman’s
trial attorney(] failed to object to that closing argument, and his attorney on
appeal argued to the Law Court thiat State’s closing was obvious error.
The Law Court, which affirmed Freeman’s convictions, found the argument
unpersuasive and failed to address it in its opinion. This court finds that the
statements by the prosecutor during the closing argument do not amount to
prosecutorial misconduct, and any objection to that closing argument would
not have helped his case in any material way.

The references to Freeman’s conduct in the prosecutor’s closing were
supported in the evidence presented at trial. Ajgc@on by Freeman’s
attorney to the State’s closing would most likely have been overruled, and
moreover, would have called undue attention to the damaging conduct of
defendant around the time of the arson.
(Order at 3-4.) Trial counsel testified in the posiwviction hearing that there was evidence

of stalking at Petitioner’s trial, and therefore there was a basis for the reference to stalking

in the State’s closing argument. (Post-conviction Tr. Il at 18-19.)
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Given the record evidence, the Superior Court could reasonably find that the
prosecutor did not commit misconduct by mentioning stalking, and that an objection by
counsel would not have DbenefittedPetitioner in any significant way.

See 28 U.S.C. § 2254(d)(2). Under the circumstsjtherefore, theourt’s conclusion
that counsel’s failure to object was not substandard, and that Petitioner was not prejudiced,
was not an unreasonable applicatiorSafickland. Se@8 U.S.C. § 2254(d)(1).

Petitioner als@ontends that counsel’s performance was substandard basethen
failure to object when the prosecutor allegedly commented in closing argument on
Petitioner’s failure to testify at trial. (Attachment at 1.Petitioner exhaustithe claim in
state court. (Amended State Court Petition at 2; Memorandum in Support of Certificate of
Probable Cause at 7-8.)

Therecord does not support the factalieégation theportion of theState’s closing
argument Petitioner refemcedin support of a certificate of probable cause relates to
Petitioner’s conduct and statements during the investigation, notPetitioner’s decision not
to testify. (Memorandum in Support of Certificate of Probable Cause at 7-8; Trial Tr. at
364-65, 374-75.) Indeed, trial counsel testified that she did not belieSeatés closing
argument addressed Petitioner’s decision not to testify. (Post-conviction Tr. Il at 6971.)
Because the record lacks evidence that the prosecutor referenced Petitioner’s decision not
to testify at trial, lie state court’s determination of the facts was not unreasonable, nor was
its application of Strickland unreasonable. See 28 U.S.C. § 2254(d)(1), (2). The claim

therefore fails.
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c. Claim of failureto preparefor sentencing

Petitioner alleges that counsel failed to prepare him sufficiently for sentencing.
(Attachment at 1.) In particular, Petitioner alleges that counsel failed to review Petitioner’s
statement before he presented it to the coldt) Petitioner exhausted the claim in state
court. (Amended State Court Petition at 3; Memorandum in Support of Certificate of
Probable Cause at 6-7.)

The Superior Coutfiound:

At Freeman’s sentencing, Freeman made a statement to the court, contrary

to his attorney’s advice. Despite his attorney’s urging that he do so, so that

his attorney could review it prior to the sentencing hearing, Freeman did not

prepare or write out for his attorney to review what he was to say at

sentencing. Freeman’s statement was not very eloquent or effective, but not

because of any failure on the part of his attorney.

(Order at 7.)

The trial court’s finding is supported by the record. (Pastviction Tr. Il ai24-29.)
Petitioner has presented no evidence to rebut the presumption of correctness that applies to
the SuperioCourt’s finding. See 28 U.S.C. § 2254(e)(1). Given the record evidence, the
state court’s conclusion that counsel’s performance was not substandard and Petitioner was

not prejudiced was not an unreasonable application of StricklaBde 28 U.S.C.

§ 2254(d)(1)(2).°

% To the extent Petitioner also intends to allege ineffective assistancensttoegarding the sentencing
memorandum’s references to Petitioner’s prior crimes, his age, and his mental health issues as mitigating
factors, the claim is exhausted because it was addressed at the post-convictiun dverin the
memorandum in support of a certificate of probable cause. (Post-conviction Tr. Il at 33-35; Memmorand
in Support of Certificate of Probable Cause at 5-6.) The Law Court addresssdi¢hen appeal. Freeman
2014 ME 35, 1918-20, 87 A.3d 719. The Court wrote:
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d. Claim of failure to investigate before obtaining damaging DHHS
recordsfor sentencing

Petitioner argues essentially that he is entitled to relief under either section
2254(d)(1) orsection 2254(d)(2), based on the state court’s decision that counsel did not
provide ineffective assistance regarding Petitioner’s DHHS records. (Petition at 5.)
Petitioner exhausted the claim in state court. (Amended State Court Petition at 2;
Memorandum in Support of Certificate of Probable Cause at 3-4.)

The Superior Court found that counsel did not provide ineffective assistance at
sentencing when counsel obtained DHHS records that contained damaging information
about Petitioner:

Freeman asserts that the attorney should not have procured the records of
[DHHS] for the court to review for the purpose of imposing sentence.
Those DHHS records contained a factual history not very favorable to
Freeman, and revealed a long and troubled history of Freeman’s propensity

to set fires. The dangers that Freeman posed to the public was a major factor
relied on by the court in imposing a lengthy sentence. Freeman’s attorney,
however, after speaking with the family and a doctor who had evaluated
Freeman after theial, had reason to believe that Freeman’s troubled history

would disclose circumstances in his life that would constitute substantial
mitigating circumstances that could be used in the [State v. Hewey, 622 A.2d
1151 (Me. 1993)] analysis codified in 17M.R.S.A. § 1252C. That the
records disclosed a dangerous history of arson does not mean that his
attorney should be faulted for seeking the DHHS records. Freeman’s history

is what it is, and his attorney’s efforts to procure the DHHS records was not
unreasonable or incompetent.

We note that, even if the court had found mitigating factors to exist, it cauk dso
concluded that the aggravating factors far outweighed the mitigating factorsvamddt

not have been required to reduce the basic period of incarceration. We find no abuse of
discretion in the court’s determination that the aggravating factors justified enhancing
Freeman’s maximum sentence to fifty years.

Id. 120 (citation omitted). The Law Court rejected the ineffective assistagoenent when it denied a
certificate of probable cause; the decision is not an unreasonable applit&idokiand. See 28 U.S.C.
§ 2254(d)(2).
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(Id. at 6.)

The post-conviction recorelvidencesuppors the findings. (Postonviction Tr. Il
at 35-37, 46, 52-55.) Furthermore, Petitioner has presented no evidence to rebut the
presumption of correctness that applies to the Superior Court’s finding that counsel, after
consulting with Petitioner’s family and a doctor, had reason to believe the DHHS records
contained substantial mitigating informatiosee 28 U.S.C. § 2254(e)(1Because the
records could reasonably be viewed to include informatibmpotential assistance to
Petitioner, the state cotstonclusion thatounsel’s performance was not substandard and
Petitioner was not prejudiced was not an unreasonable application of Strickland.
See 28 U.S.C. § 2254(d)(1), (2).

2. Unexhausted claims

a. Claim of failure to disclose relationship between counsel and a
witness

Petitioner alleges counsel failed to disclose that counsel is a personal friend of one
of the State’s trial witnesses.!? (Petition at 5.) Petitioner did not fully exhaust the claim in
state court; he includetiin his state court petition (State Court Petition at 4) and in the
amended petition (Amended State Court Petition at 2), but he did not include it in his

memorandum in support of a certificate of probable cause.

10 Counsel testified that the witness was a police officer; that theoredhip was professional, not personal;
that counsel and the witness belong to the same American Legion post; ahe thahéss was one of
approximatehy500 “Facebook friends” of counsel. (Post-conviction Tr. Il at 15-16.) The witness testified
briefly on direct and cross-examination. (Trial Tr. at 85-91.) wWilagess’s last name is spelled phonetically
in the post-conviction transcript, and it is spelled differently in the tirgascript. (Trial Tr. at 85-86;
Post-conviction Tr. Il at 15.)
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Petitioner procedurally defaulted the claim when he failed to raise it in the
memorandum in support of a certificate of probable caise.15 M.R.S. § 2131; Baldwin,
541 U.S. at 29. Because Petitioner’s claim is against post-conviction counsel at the
discretionary review stage rather than the initial review stage of thecquogttion
proceeding, habeas relief is not available. See Martinez, 566 U.S. at 16. The claim
therefore fails.

b. Remaining unexhausted claims

Petitioner includes a number of additional unexhausted claims. (Attachmentat 1-2.)

Petitioner pursued through initial post-conviction review an ineffective assistance
claim based on counselfailure to request a bench trial; the Superior Court ruled on the
claim. (Order at 6-7.Petitioner alsancluded in his state court petiti@everakhdditional
claims of ineffective assistance regarding the pretrial investigaimh sentencing
comparisons! (Amended State Court Petition at 1-2.) Petitioner procedurally defaulted
the claims when he failed to raise them in the memorandum in support of a certificate of
probable cause. See 15 M.R.S. § 2131; Baldwin\5&lat29. To the extent Petitioner
asserts a claim aget post-conviction counsel based on the failure to raise the claims in
the request for discretionary review by the Law Court, the claim is not reviewable in a
habeas action. See Martinez, 36&. at 16.

Petitioner did not include in his state court petition the remaisguwion 2254

ineffective assistance allegations, including his contention that counsel failed to move for

1 The Law Court addressed the sentencing comparison issue on appeal. Freeman, 2014 ME 35, 11 15-17,
87 A.3d 719.
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a mistrial after witnesses discussed their testimony, and that counsel failed to object when
a victim witness became emotional while testifying. (Attachment at 1-2.) Petitioner has
failed to provide any further detail regarding the allegations, and thus has failed to
demonstrate either substandard performance by counsel or prejudice to Petitioner, or other
fundamental miscarriage of justice. Accordingly, the claims fail. See Coleman, 501 U.S. at
750.

Petitioner alleges that the police did not investigate other suspects, aridethat
police committed violations under Miranda v. Arizona, 384 U.S. 436 (1966). To the extent
Petitioner asserts the claims independent of his claims of ineffective assistance of counsel,
the claims are procedurally defaulted. To the extent Petitioner relies on a claim of
ineffective assistance of counsel to demonstrate cause for the procedural default, he has
failed to provide any support for the ineffective assistance claim. Petitioner has thus failed
to demonstrate either ineffective assistance or a fundamental miscarriage of justice.
See Coleman, 501 U.S. at 750.

Finally, Petitioner argues a conflict of interasbse apparently because a justice on
the Law Court served as the trial juddge€ontrary to Petitioner’s argument, a conflict was
not presented as the record of the Law Court decision reflects that the trial judge did not
serveon the panel of Law Court justices that decided the appeal. Freeman, 2014 ME 35,
87 A.3d 7109.

[11.  CONCLUSION

Based on the foregoing analysis, an evidentiary hearing is not warranted under

Rule 8 of the Rules Governing Section 2254 Cases. | recommend the Court dismiss

19



Petitioner’s petition for habeas relief under 28 U.S.C. § 2254, and that the Court deny a
certificate of appealability pursuant to Rule 11 of the Rules Governing Section 2254 Cases
because there is no substantial showing of the denial of a constitutional right within the

meaning of 28 U.S.C. § 2253(c)(2).
NOTICE

A party may file objections to those specified portions of a magistrate
judge’s report or proposed findings or recommended decisions entered
pursuant to 28 U.S.C. 636(b)(1)(B) for which de novo review by the district
court is sought, together with a supporting memorandum, within fourteen
(14) days of being served with a copy thereof. A responsive memorandum
shall be filed within fourteen (14) days after the filing of the objection.

Failure to file a timely objection shall constitute a waiver of the right
to de novo review by the district court and to appeal the district court's order.

/s/ John C. Nivison
U.S. Magistrate Judge

Dated thiss" day of June, 2017.
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