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I. BACKGROUND

A. The United States of America (“United Stgt), on behalf of b Administrator of
the United States Environmental Protection AgefiEyPA”), together \ith the State of Maine
(the “State”) and the Maine Department aivifonmental Protection (“Maine DEP”), filed a
joint complaint in this matteaigainst Smith Cove Preservatidrust (“Settling Defendant”).

B. The United States and the State in their joint complaint setek alia,
reimbursement of response casisurred or to be incurred foesponse actions taken or to be
taken at or in connection with the release oedkened release of hadaus substances at the
Callahan Mine Superfund Site in Brooksvilldancock County, Maine (“Site”), together with
accrued interest, pursuant to Section 10thefComprehensive Environmental Response,
Compensation, and Liability Act of 1980, asended (“CERCLA”), 42 U.S.C. § 9607.

C. The United States in the joint complafarther seeks performance of response
actions at the Site, consistent with thdibiaal Contingency Plan, 40 C.F.R. Part 300, as
amended (“NCP”), pursuant to Siect 106 of CERCLA, 42 U.S.C. § 9606.

D. The State in the joint complaint furthezeks a declaration of Settling Defendant’s
liability pursuant to the Main®&ncontrolled Hazardous Substance Sites Law, 38 M.R.S.A. 88
1361-1371.

E. By entering into this Consent Decree, BajtDefendant does not admit any liability
to Plaintiffs arising out of the transactionsoacurrences alleged in the joint complaint, nor does
it acknowledge that the releasetloreatened release lodzardous substances at or from the Site
constitutes an imminent and substantial endanget to the public health or welfare or the

environment.
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F. The United States and the State haweexeed the Financial Information and
Insurance Information submitted by Settling Defendant to determine whether Settling Defendant
is financially able to pay response costs incuemed to be incurred at the Site. Based upon this
Financial Information and Insurance Infortmoa, the United States and the State have
determined that Settling Defendant has limitedrfmal ability to pay for response costs incurred
and to be incurred at the Site.

G. Pursuant to Section 105 of CERCLA, UZS.C. § 9605, EPA placed the Site on the
National Priorities List, set forth at 40FCR. Part 300, Appendix B, by publication in the
Federal Register on September 5, 2002, 67 Fed. Reg. 56757.

H. Inresponse to a release or a substantiahtiof a release of hazardous substances at
or from the Site, EPA undertook response adtiat the Site puramt to Section 104 of
CERCLA, 42 U.S.C. § 9604, andlimindertake additional responaetions in the future. EPA
began a Remedial Investigation and Feasib8itydy (“RI/FS”) for the Site in 2004 pursuant to
40 C.F.R. 8 300.430. In 2005, EPA signed an Ausiriative Order by @Gnsent to allow the
State of Maine to complete the RI/FS (fR$ AOC,” U.S. EPA Docket No. CERCLA-01-2005-
0022).

I.  The Record of Decision for Operable Uii*OU1 ROD”) at the Site was issued by
EPA on September 30, 2009. The OU1 ROD providester alia capping of the tailings
impoundment; off-site disposal of polychlwated biphenyl (“PCB”)-contaminated soil;
subaqueous disposal of sourceaamaterial, residential use area soil and contaminated sediment
in a confined aquatic disposal (“CAD”) cell;&implementation of institutional controls to

prevent disturbance to the components ofréimeedy and long-term monitoring of compliance
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with the restrictions. After the OU1 ROD waslued, in 2010, EPA divided the work covered by
the OU1 ROD into two separate operable uRi@U1 and OU3. The claap actions relating to

the residential area soil and the PCB-contamauhabil remained as part of OU1, while the
remaining components of the OBRDD were designated to be pmrhed as part of OU3. EPA
issued an Explanation of Significant Diffeces on September 30, 2013 documenting the above-
described changds the OU1 ROD.

J. In August 2010, EPA entered into attBement Agreement with the Maine
Department of TransportationNfaine DOT”) for the implementain of the remedial design of
OU1 and OU3. The OU1 remedial design was completed in September 2010, the tailings
impoundment component of the OU3 remedizdign was completed in August 2015, while the
sediment, waste rock, and CAD cell compaiseof the OU3 remedial design are ongoing.

K. Also in August 2010, EPA and Maine DEP entered into a State Superfund Contract
for the OU1 ROD selected remedy, includingrb@U1 and OU3. In September 2010, EPA
entered into a Cooperative Agreement tovalMaine DEP to become the lead for the
implementation of OU1. The OU1 remediatiac began in September 2010, and the cleanup of
the residential use area was completed in 2010ewte cleanup of the PCB contaminated soil
was completed in 2013.

L. Atthe time of the OU1 ROD in 2009, ERitermined that additional investigation
would be necessary to finaéia cleanup plan for the groundesand the wastsoil located
outside of the OU1 ROD defined source areasaaated Operable Unit 2 (“OU2"). The OU2
RI/FS will continue until sufficient data are collected to develop a cleanup plan for those areas,

and is being performed by the State of Mainadgnordance with the RI/FS AOC. However, an
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Early Action Memorandum for OU2 was issued on September 30, 2009 and provides for the
implementation of land use restrictions at thie 8 prevent the ingliation of water supply
wells and to prevent residential development.

M. The United States, the State, and Sejtbefendant agreand this Court by
entering this Consent Decree finttgt this Consent Decree ha=eh negotiated by the Parties in
good faith, that settlement ofishmatter will expedite cleanuyf the Site and will avoid
prolonged and complicated litigation among the Psyr@d that this Consent Decree is fair,
reasonable, and in the public interest.

THEREFORE, with the consent of therfs to this Decree, it is ORDERED,
ADJUDGED, AND DECREED.

1. JURISDICTION

1. This Court has jurisdiction over the sebj matter of this action pursuant to 28
U.S.C. 88 1331, 1345, and 1367, and 42 U.S.Q&®%, 9607 and 9613(b) and also has personal
jurisdiction over Settling Defendant and pendairitject matter jurisdiction over the claims
arising under the laws of the State. Sofelythe purposes of thiSonsent Decree and the
underlying complaint, Settling Defenatawaives all objections and defenses that it may have to
jurisdiction of the ©urt or to venue in this Birict. Settling Defendamionsents to and shall not
challenge entry or the terms of this Conseati@e or this Court’s jurisdiction to enter and
enforce this Consent Decree.

1. PARTIESBOUND

2. This Consent Decree is binding upon thated States, upon the State, and upon

Settling Defendant and its heissjccessors and assigns. Anyraein ownership or corporate
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or other legal status, including, bt limited to, any transfer of assets or real or personal
property, shall in no way alterdhstatus or responsibilitie$ Settling Defendant under this
Consent Decree, except to theest provided by Paragraph 11.

IV. DEFINITIONS

3. Unless otherwise expressly provided heréerms used in this Consent Decree
which are defined in CERCLA or in regulatis promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in steulations. Whenever terms listed below are
used in this Consent Decreeimany appendix attached hayethe following definitions shall
apply:

a. “Borrow Material” shall mean earthemnaterial, such as rock and/or soil
encompassing overburden material such as tipgsnd, silt, clay, graal, cobbles, and boulders,
that is obtained from a location for the sole pssoof providing materials to perform any of the
response actions at the Site and that meetsghcifications includeid EPA or Maine DEP
approved design and planning documents, construction specifications and work plans for any
such response actions. Borrow Materialgloet include “Spoils” as defined herein.

b. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. § &6G@i,

c. “Consent Decree” shall medis Consent Decread any appendix attached
hereto. In the event of cdiat between this Consent Decraed any appendix, this Consent
Decree shall control.

d. “Day” shall mean a calendar day. damputing any period of time under this

Consent Decree, where the lasy daould fall on a Saturday, Sundaor state or federal holiday,
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the period shall run until the close of biess (5:00 P.M.) of the next working day.

e. “DOJ” shall mean the United States Department of Justice and any successor
departments, agencies or instrentalities of the United States.

f. “Effective Date” shall be the date uponiainthis Consent Decree is entered by
the Court as recorded on the Ciadwwcket, or, if the Court insteassues an order approving the
Consent Decree, the date such ordeecorded on the Court docket.

g. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments, agencies or instrumentalities of the United States.

h. “EPA Hazardous Substance Superfund” shall mean the Hazardous Substance
Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.

i. “Financial Information and Insurance Information” shall mean those financial
documents identified in Appendix C.

J. “Institutional Controls” shall mean the Proprietary Control aadesbr local laws,
regulations, ordinances, zoning régtons, or other governmentabntrols or notices that: (i)
limit land, water and/or resource use to mirmenthe potential for human exposure to Waste
Materials at the Site; (ii) limhland, water and/or resourceeu® implement, ensure non-
interference with, or ensure the protectiver@ddte remedial action; and/or (iii) provide
information intended to modify @uide human behavior at the Site.

k. “Maine DEP” shall mean the Maine Depaent of Environmental Protection and
any successor departments or agencies of the State.

[. “OU1 ROD” shall mean the EPA Recorddécision for Operable Unit 1, signed

on September 30, 2009 by the Director, Office itd Remediation and Reoration, EPA Region
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m. “Paragraph” shall mean a portion of tlisnsent Decree identified by an Arabic
numeral or an upper or lower case letter.

n. “Parties” shall mean the United States, the State of Maine, and the Settling
Defendant.

0. “Plaintiffs” shall mean the United States and the State.

p. “Property” shall mean certain lots orrpels of land situated in the town of
Brooksville, Hancock County, Maine, with ingyements thereon, bounded and described in a
deed from Robert S. Mant to Smith Cd®»etection Association, tked December 4, 1987, and
recorded in the Hancock County RegistryDafeds in Book 1671, Page 326. A map depicting
the Property is attachdukreto as Appendix A.

g. “Proprietary Contrti shall mean an environmental covenant pursuant to the
Maine Uniform Environmental Covenants Act , 38 M.R.S.A. § 38@G#q., that runs with the
land and (i) limits land, water, or resource use @mgides access rights and (ii) is created by an
instrument that is recorded by the owner i ilancock County Registry of Deeds. A copy of
the Proprietary Control (Demiation of Environmental @&enant) executed by Settling
Defendant is attached hereto as Appendix B.

r. “RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C.

8§ 6901 et seg. (also known as the ResourcenServation and Recovery Act).

s. “Remedial Action” or “Remedy” shall ean the response actions at the Site

selected by EPA pursuant to the OU1 RODmaslified, the OU2 Early Action Memorandum,

and subsequent decision documents issuadcordance with 40 C.F.R. § 300.430(f).
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t. “Section” shall mean a portion of this Consent Decree identified by a Roman
numeral.

u. “Settling Defendant” shall mean Smith Cove Preservation Trist. (Smith
Cove Protective Associatioa,k.a. Smith Cove Protection Association).

v. “Site” shall mean the Callahan Minei&erfund Site, as described in the OU1
ROD, located in Brooksville, HancockoGnty, Maine, and including the Property.

w. “Spoils” shall mean any materiaxcluding Borrow Material, generated,
removed, excavated, or otherwise obtainedrasat of the implementation of any response
action at the Site. Any trees that must be remddwamplement the response actions at the Site,
including trees removed for activities relating to the excavation of Borrow Material, shall be
managed as Spoils.

x. “State” shall mean the State of Maimggluding its departments, agencies and
instrumentalities.

y. “Transfer” shall mean to sell, assigmnvey, lease, mortgage or grant a security
interest in, or where used as a noun, a salggrasgint, conveyance, or other disposition of any
interest by operation of law or otherwise.

z. “United States” shall mean the Unit8tiates of America, including its
departments, agencies and instrumentalities, including EPA.

aa.“Waste Material” shall mean (i) any &zardous substance” under Section 101(14)
of CERCLA, 42 U.S.C. § 9601(14)j)any “pollutant or contaminant” under Section 101(33) of

CERCLA, 42 U.S.C. § 9601(33); (iii) anydbd waste” under Seaih 1004(27) of RCRA, 42
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U.S.C. § 6903(27); and (iv) any “hazardsustance” under the Maine Uncontrolled
Hazardous Substance Sites Law, 38 M.R.S.A. § 1362(1).

V. STATEMENT OF PURPOSE AND GENERAL PROVISIONS

4. By entering into this Consent Decree, the mutual objective of the Parties is to protect
public health or welfare or ¢henvironment by the implementatiby Settling Defendant of its
obligations under this Consene&ree and to avoid difficult amtolonged litigation by allowing
Settling Defendant to provide valuable consitlerato resolve its allged civil liability under
Sections 106 and 107 of CERCLA, 42 U.S.C. 88 9606 and 9607, and under the Maine
Uncontrolled Hazardous Substance Sites Law, 38 M.R.S.A. 88§ 1361-1371.

VI. PROVISION OF IN-KIND SERVICES

5. Settling Defendant gives to EPA and MaiDEP permission to remove and use,
without financial charge, Borvo Material, without limitationJocated on the real property
owned or controlled by Settling Defendant locatetthin the Site, including the Property, for use
in implementing response actions at the Sitees€lresponse actions include, but are not limited
to, the Remedial Action.

6. Spoils excavated from the Site, inclugl the Property, may be placed in any
location, including any location wiith the Property, that EPA arm/Maine DEP, within their
sole discretion, determines is necessary ttbopa any response actidaken at the Site.

VII. ACCESSAND INSTITUTIONAL CONTROLS

7. With respect to the Site, or any otlpgoperty owned or controlled by Settling
Defendant, where access and/or land/wateresteictions are needed to implement and

maintain the effectiveness of response #@w at the Site, itluding the Property:
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a. Settling Defendant shall, commencingtbe date of lodging of this Consent
Decree, provide the United States and the Saai their representaés, contractors, and
subcontractors, with accessaditreasonable times for the pase of conducting any activity
relating to response acti@t the Site, including, but notited to, the following activities:
I.  Monitoring, investigation, removal, remetlor other activies at the Site;

ii.  Verifying any data or information submitted to the United States or the
State;

iii.  Conducting investigationsleging to contamination at or near the Site;

iv. Obtaining samples;

v. Assessing the need for, planningjraplementing response actions at or
near the Site;

vi. Assessing Settling Defendant’'s compliance with this Consent Decree;

vii. Determining whether the Site or otlgroperty is being used in a manner
that is prohibited or restrictedr that may need to be prohildter restricted, by or pursuant to
this Consent Decree;

viii.  Designing, implementing, monitognand performing operation and
maintenance of any response actions at the Site;

ix. Excavating and permanently remogiBorrow Material, and excavating
and permanently placing Spoils, consistent \Biéiction VI (Provision ofn-Kind Services) of
this Consent Decree; and

X. Implementing, monitoring, maintaimg, reporting on and enforcing any

Institutional Controls.
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b. Commencing on the date of lodging oistiConsent Decree, Settling Defendant
shall not use the Site, or sucther real property, includingéhProperty, in any manner that EPA
or Maine DEP determines will pose an unacceptable risk to human health or to the environment
due to exposure to Waste Materials or interf@ith or adverselyféect the implementation,
integrity, or protectiveness ofé¢lremoval or remedial measutese performed at the Site.
These restrictions shall inade, but not be limited to:

I.  Not providing public access toittl parties witlout notice and
authorization from EPA and Maine DEP during EPA’s and Maine DEP’s implementation of
response actions, including monitoring, operadod maintenance of any response actions;

ii. Avoiding any areas where EPA or Ma DEP is implementing a response
action, including monitoring, operation and mainte®of any responsetamns, unless notice is
provided to EPA and Maine DEP advance and EPA and Maine DEP agree that the presence of
Settling Defendant is acceptable; and

iii.  Avoiding any activities that would tarfere with or compromise the
integrity of the land that is subject tssp®wnse actions, including monitoring, operation and
maintenance of any response aes, including, but not limited t@onstructing any buildings or
facilities; subdivision; driling well(s) for drinking waterand using or disturbing the
groundwater system; and

c. Settling Defendant shall:

I.  Within 30 days of the Effective D& record in the Hancock County
Registry of Deeds a ProprieyaControl (referred to under M#e law as an “Environmental

Covenant”) that: (a) grants a right of accessaieduct any activity regarding the Consent Decree
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including, but not limited to, thosactivities listed in Paragraphaj(of this Consent Decree, and
(b) grants the right to enforce the land use regiristset forth in Paragsh 7(b) of this Consent
Decree, including, but not limited to, tepecific restrictons listed therein.

A. The Proprietary Control grants@ess rights to the State and the
rights to enforce the land use restrictions tarldd@DEP on behalf of the State. The Proprietary
Control includes a designation of EPA as arefary,” as defined by 38 M.R.S.A. 8§ 3002(2) of
the Maine Uniform Environmental CovenantstAadlowing EPA to enforce the Proprietary
Control without acquiring an intesein real property, as well asfer alia, providing EPA and
Maine DEP with access to the Property.

B. The Proprietary Control, a copy which is attached hereto as
Appendix B, that is enforceable under state, was executed by Settling Defendant after
providing EPA and Maine DEP a current title irssace commitment or other evidence of title
acceptable to EPA, which showddito the land affected by tiRroprietary Control to be free
and clear of all prior liens and encumbran@sept when EPA and Maine DEP waive the
release or subordination sfich prior liens or encumbrancaswhen, despite best efforts,
Settling Defendant is unable to obtain esle or subordination stich prior liens or
encumbrances).

ii.  Within 30 days of recording the érrietary Control, provide EPA and
Maine DEP with a final title ingance policy, or other final evéhce of title acceptable to EPA
and Maine DEP, and a certified copy of the ioiddj recorded Proprietpa Control showing the

clerk’s recording stamps.
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8. For purposes of Paragraph 7, “best efforts” includes the payment of reasonable sums
of money to obtain an agreeméntelease or subordinate a priien or encumbrance. If EPA
determines that evidence of title provided @c@dance to Paragraph 7(c)(ii) above shows that
Settling Defendant is unable to obtainegments from the holders of prior liens or
encumbrances to release or subordinate suchdre@scumbrances to the Proprietary Control,
following EPA’s determination, Settling Defendant shall promptly provide the United States,
EPA, and Maine DEP in writing a summary o¢ tsteps that Settling Bendant has taken to
attempt to obtain such agreements. The dri&tes may, as it desrappropriate, assist
Settling Defendant in obtainirte release or subordition of a prior lien or encumbrance.

9. Settling Defendant shall not Transfer it®perty or any portion thereof without first
securing EPA’s and the State’s approval of, andsteare’s consent to, agreement that: (i) is
enforceable by the United States and the State(ignmequires the transferee to provide access
to and to refrain from using tl&roperty or any portion thereof ke same extent as is provided
under Paragraph 7.

10. Notice to Successors-in-Title. Settling Defendant shall, prior to entering into a

contract to Transfer its Propgrbr any portion thereof, or 60 yaprior to Transferring its
Property or any portion thergavhichever is earlier:

a. Notify the proposed transferee thatA&nd the State performed a response
action regarding the Site; and

b. Notify EPA and the State of the name auldiress of the proped transferee, and
provide EPA and the State with a copy of theae notice that it provided to the proposed

transferee.
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11. In the event of any Transfef the Property or any pootn thereof, unless the United
States and the State otherwis@gent in writing, Settling Defendiashall continue to comply
with its obligations under thConsent Decree, except foe forospective obligations in
Paragraph 7 to the extent theyguire Settling Defendant to proe access to, or to abide by any
land, water, or other resource usstrictions regardg the Property or ption thereof that was
Transferred.

12. If EPA determines that Institutional Conigson the form of state or local laws,
regulations, ordinances, zoningtctions, or other governmentdntrols are needed, Settling
Defendant shall cooperate with EPA’s and theieS$ efforts to secure and ensure compliance
with such governmental controls.

13. Notwithstanding any provision of thiso@sent Decree, the United States and the
State retain all of their access authorities andsigis well as all aheir rights to require
Institutional Controls, includingnforcement authorities relat¢hereto, under CERCLA, RCRA
and any other applicable fedeaalstate statuter regulations.

VIII. FAILURETO COMPLY WITH CONSENT DECREE

14. Stipulated Penalty.

a. If Settling Defendant fails to complyith Section VI (Provision of In-Kind
Services) and Section VII (Access and Institutiddantrols) of this ©@nsent Decree, Settling
Defendant shall be in violation of this ConsBecree and shall pay EPA, as a stipulated
penalty, five thousand dollars ($5,000.00) petation per day of such noncompliance.

b. Stipulated penalties are due and payabtkin 30 days of th date of written

demand for payment of the penalties by EPAL palyments to EPA under this Paragraph shall
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be identified as “stipulated penalties” and sbalmade by official ak check made payable to
“EPA Hazardous Substance Superfund.” Thec&hor letter accompanying the check, shall
reference the name and address of &gtilefendant, the Site name, the EPA ID #
MED980524128, Site ID # 0101028, DOJ Case NunSioet 1-3-09953, the Consolidated Debt
Collection System (*CDCS”) Number, and theitaction number for this action, and shall be
sent to:

U.S. Environmental Protection Agency

Superfund Payments

Cincinnati Finance Center

PO Box 979076

St. Louis, MO 63197-9000

c. Atthe time of each payment, Settling Defendant shall send notice that payment

has been made to EPA and DOJ in accordamteSection XIV (Notices and Submissions), and
to the EPA Cincinnati Finance Office by ematilacctsreceivable.cinwd@epa.gov, or by mail to:

EPA Cincinnati Finance Office

26 Martin Luther King Drive

Cincinnati,OH 45268
Such notice shall reference the name and adaeSettling Defendant, the Site name, the EPA
ID # MED980524128, Site ID # 0101028, DOJ Chisenber 90-11-3-09953, the Consolidated
Debt Collection System (*CDCS”) Number, and the civil action neinfibr this action.

d. Penalties shall accrue psovided in this Paragrapkgardless of whether EPA

has notified Settling Defendant tbfe violation or made a demand for payment, but need only be
paid upon demand. All penalties shall begin to@ean the day after performance is due or the

day a violation occurs, and shall continuedorae through the final gaof correction of the

noncompliance or completion ofdlactivity. Nothing in this @hsent Decree shall prevent the
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simultaneous accrual of separate penalties foarsge violations of this Consent Decree.

15. If the United States or the State brings an action to enforce this Consent Decree,
Settling Defendant shall reimburse the Unitede&staind the State for all costs of such action,
including but not limited ta@osts of attorney time.

16. Payments made under this Section shalhkeddition to any other remedies or
sanctions available to Plaintiffs by virtue®éttling Defendant’s failure to comply with the
requirements of this Consent Decree.

17. Notwithstanding any other provision of ttf8gction, the United States may, in its
unreviewable discretion, waive payment of anytiparof the stipulated penalties that have
accrued pursuant to this Consent Decree. Raywof stipulated penalties shall not excuse
Settling Defendant from performance of astiier requirements of this Consent Decree.

IX. COVENANTSNOT TO SUE BY PLAINTIFES

18. Covenant Not to Sue by United States. Exesypspecifically provided in Section X

(Reservation of Rights by Plaintiffs), the Unit8tates covenants rotsue or to take
administrative action againstt8img Defendant pursuant eections 106 and 107(a) of

CERCLA, 42 U.S.C. 88 9606 and 9607(a), with redarthe Site. With respect to present and
future liability, this covenant sl take effect upon the Effective Date. This covenant not to sue
is conditioned upon the satisfactory performaog&ettling Defendant of its obligations under
this Consent Decree, including those identifie@action VI (Provision of In-Kind Services),
Section VIl (Access and Institetnal Controls), and SectionllV/(Failure to Comply with

Consent Decree). This covenant is algnditioned upon the veracignd completeness of the

Financial Information and the Insurancéoimation provided to EPA and Maine DEP by
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Settling Defendant and the finaak insurance, and indemnitgrtification mae by Settling
Defendant in Paragraph 34. This covenantmsue extends only to Settling Defendant and
does not extend to any other person.

19. Covenant Not to Sue by the State of MairExcept as set forth in Section X

(Reservation of Rights by Plaintiffs), the $taf Maine covenants not to sue or take
administrative action against Settling Defendant at the Siteigoirso Sections 106 and 107(a)
of CERCLA or state law. With respect to presamd future liability, tis covenant shall take
effect upon the Effective Date. This covenaot to sue is conditioned upon the satisfactory
performance by Settling Defendant of its obligas under this Consent Decree, including those
identified in Section VI (Provision of In-Kin8ervices), Section VIl (Access and Institutional
Controls), and Section VIII (Failure to ComplytivConsent Decree). This covenant is also
conditioned upon the veracity and completeneseefinancial Information and the Insurance
Information provided to EPA and Maine DEP by SegtIDefendant and the financial, insurance,
and indemnity certification made by Settling Defamda Paragraph 34. This covenant not to
sue extends only to Settling Defendant andsdu# extend to any other person or entity.

X. RESERVATION OF RIGHTSBY PLAINTIFES

20. Reservation of Rights by United States. Theted States reserves, and this Consent

Decree is without prejudice td] a@ghts against Settling Defendanith respect to all matters
not expressly included withithe Covenant Not to Sue by United States in Paragraph 18.
Notwithstanding any other provisiaf this Consent Decree, the itbd States reserves all rights

against Settling Defendanith respect to:
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a. liability for failure of Settling Defendarib meet a requirement of this Consent
Decree;

b. criminal liability;

c. liability for damages for injury to, desttion of, or loss ohatural resources;

d. liability based on the ownership or optwa of the Site by Settling Defendant

when such ownership or operation commences after signature of this Consent Decree;

e. liability, based upon Settling Defendanfansportation, treatment, storage, or
disposal, or the arrangement for the transpomatreatment, storage, disposal, of a Waste
Material at or in connection with the Siteteafsignature of thi€onsent Decree by Settling
Defendant; and

f. liability arising from the pst, present, or future gissal, release or threat of
release of a hazardous substance, pollutar@ontaminant outside of the Site.

21. Notwithstanding any other provision oiglConsent Decree, the United States
reserves, and this Consent Dedeewithout prejudice to, the rigld reinstitute or reopen this
action, or to commence a new actiseeking relief other thas provided in this Consent
Decree, if the Financial Information oretlnsurance Information provided by Settling
Defendant, or the financial, insance, or indemnity certificath made by Settling Defendant in
Paragraph 34, is false or, in any material respect, inaccurate.

22. Reservation of Rights by the State of Maifféhe State of Maine reserves, and this

Consent Decree is without prejudice all rights against Settling Defendant with respect to all

matters not expressly included within the Caavet Not to Sue by the State of Maine in
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Paragraph 19. Notwithstandingyaother provision ofhis Consent Decrethe State of Maine
reserves all rights against Settj Defendant with respect to:

a. liability for failure of Settling Defendamo meet a requirement of this Consent
Decree;

b. criminal liability;

c. liability for damages for injury to, desttion of, or loss of naral resources;

d. liability based on the ownership or ogigon of the Site by Settling Defendant
when such ownership or operation commences after signature of this Consent Decree;

e. liability, based upon Settling Defendanransportation, treatment, storage, or
disposal, or the arrangement for the transpomatreatment, storage, disposal, of a Waste
Material at or in connection with the Siteteafsignature of thi€onsent Decree by Settling
Defendant; and

f. liability arising from the past, preseuwt, future disposal, fease or threat of
release of a hazardous substance, pollutar@ontaminant outside of the Site.

23. Notwithstanding any other provision of this Consent Decree, the State of Maine
reserves, and this Consent Dedeewithout prejudice to, the rigld reinstitute or reopen this
action, or to commence a new actiseeking relief other thas provided in this Consent
Decree, if the Financial Information oretlnsurance Information provided by Settling
Defendant, or the financial, insance, or indemnity certificath made by Settling Defendant in

Paragraph 34, is false or, in any material respect, inaccurate.
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X1. COVENANT NOT TO SUE BY SETTLING DEFENDANT

24. Settling Defendant covenants nossiee and agrees not to assert elayms or causes
of action against the United States or the Statéjeir contractors or guioyees, with respect to
the Site and this Consent Decraeluding but nolimited to:

a. any direct or indirect claim for reipursement from the Hazardous Substance
Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C.

88 9606(b)(2), 9607, 9611, 9612, or 9613, or ather provision of law;

b. any claim arising out of ponse actions at or in connection with the Site,
including any claim under the United States Gitunson, the State Constitution, the Tucker Act,
28 U.S.C. § 1491, the Equal Access to JusticeZ&t).S.C. § 2412, as amended, state law, or at
common law; or

c. any claims under Sections 10Wal13 of CERCLA, 42 U.S.C. 88 9607 and
9613, and any claims under the Maine Uncontrolled Hazardous Substance Site Law, 38
M.R.S.A. 88 1361-1371, relating to the Site.

25. Except as provided in Paragraph 27 (Véaiof Claims) and Paragraph 31 (Res
Judicata and Other Defenseskdb covenants not to sue shall ayply in the event the United
States or the State brings a caofaction or issues an order puastito the reservations set forth
in Paragraphs 20 and 22, but only to the exteaitSettling Defendant’s claims arise from the
same response action or response costs that thel$téates or the Statesseking pursuant to

the applicable reservation.
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26. Nothing in this Consent Decree shalldeemed to constitute approval or
preauthorization of a claim within the meagiof Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. § 300.700(d).

27. Settling Defendant agrees not to asaest CERCLA claims ocauses of action and
to waive all claims or causes aftion (including but not limitetb claims or causes of action
under Sections 107(a) and 113 of CERCLA) that iy tmave for all matters relating to the Site
or against any other person wisa potentially responsible party under CERCLA at the Site.
This waiver shall not apply with respect to atefense, claim, or causé action that Settling
Defendant may have against any person if suckopeasserts a claim or cause of action relating
to the Site against such Settling Defendant.

XIl. EFEECT OF SETTLEMENT/CONTRIBUTION PROTECTION

28. Except as provided in the preceding Paragraph 27, nothing in this Consent Decree
shall be construed to createyaights in, or grant any causeaftion to, any person not a Party
to this Consent Decree. Except as provideddragraph 27, each of the Parties expressly
reserves any and all righte¢iuding, but not limited taynder Section 113 of CERCLA, 42
U.S.C. § 9613), defenses, clajidemands, and causes of action which each Party may have with
respect to any matter, transaot or occurrence relating in any way to the Site against any
person not a Party hereto. Nothing in tha€ent Decree diminishes the right of the United
States, pursuant to Section 1f}&) and (3) of CERCLA, 42 U.8. § 9613(f)(2)-(3), to pursue
any such persons to obtain additional respaosés or response amti and to enter into
settlements that give rise ¢ontribution protection psuant to Section 113(f)(2). Nothing in

this Consent Decree diminishig right of the State of Magnpursuant to Section 113(f)(1)-(3)
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of CERCLA, 42 U.S.C. § 9613(f)(1)-(3), and 38RIS.A. § 1367, to pursue any such persons to
obtain additional response costgesponse action and to enter ig&dtlements that give rise to
contribution protection pursuatd Section 113(f)(2) of CECLA or 38 M.R.S.A. § 348(4).

29. The Parties agree, and by entering thos$&nt Decree this Court finds, that this
settlement constitutes a judicially-approvedlsetent for purposes of Section 113(f)(2) of
CERCLA, 42 U.S.C. 8§ 9613(f)(2), and 38 M.mAS§ 348(4), and that Settling Defendant is
entitled, as of the Effective Date, to protectitom contribution actionsr claims as provided
by Sections 113(f)(2) of CERCLA and 38 M.R.S§348(4) or as may be otherwise provided
by law, for “matters addressed” in this Consenti2e. The “matters addressed” in this Consent
Decree are all response actioneetaor to be taken and allsggonse costs incurred or to be
incurred, at or in connection with the Site, bg thnited States, the Stat#,any other person;
provided, however, that if the United States e $tate exercises righisder reservations in
Paragraphs 20 and 22 (ReservatiohRights by United States andagt of Maine), other than in
Paragraphs 20(a) and 22(a) (claims for faitloreneet a requiremenf the Decree) or
Paragraphs 20(b) and 22(b) (cnmai liability), the “matters addressed” in this Consent Decree
will no longer include those response costs or response actions that are within the scope of the
exercised reservation.

30. Settling Defendant shall, with respeciatay suit or claim brought by it for matters
related to this Consent Decree, notify EPA, D& the State in writg no later than 60 days
prior to the initiation of such suit or claim. t8mg Defendant shall, with respect to any suit or
claim brought against it for matterelated to this Consenebree, notify EPA, DOJ, and the

State in writing within 10 days of servicetbe complaint or claim upon it. In addition, Settling
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Defendant shall notify EPA, DOMhd the State within 5 days ofrs&e or receipt of any Motion
for Summary Judgment, and within 10 days of ngicef any order from a court setting a case for
trial, for matters related to this Consent Decree.

31. In any subsequent adminigixe or judicial proceedin@itiated by the United States
or the State for injunctive reliefecovery of response costs,other relief relating to the Site,
Settling Defendant shall not ass@and may not maintain, any defense or claim based upon the
principles of waiverresjudicata, collateral estoppel, issue presion, claim-splitting, or other
defenses based upon any contention that the ctaised by the United States or the State in the
subsequent proceeding were or should have bemmght in the instant case; provided, however,
that nothing in this Paragraph affects the enfditigaof the Covenantdlot to Sue by Plaintiffs
set forth in Section IX.

XI11. RETENTION OF RECORDS

32. Until 10 years after the entry of this ConsBeicree or one year after the Transfer of
its Property, Settling Defendant #hareserve and retain all non-identical copies of all records,
reports, or information (hereafter referrecag“Records”) (includingRecords in electronic
form) now in its possession or control, or which cante its possession or control, that relate in
any manner to response actions taken at theoBttee liability ofany person under CERCLA or
Maine law with respect to the Site, regardlesarof corporate retention policy to the contrary.

33. After the conclusion of the document m&ien period in the preceding paragraph,
Settling Defendant shall notify EPA, DOJ, and that&at least 90 daysipr to the destruction
of any such Records, and, upon request by ERA] or the State, Settling Defendant shall

deliver any such records to EPA and/or MainePDESettling Defendant may assert that certain
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Records are privileged under thitorney-client privilege orrgy other privilege recognized by
federal or state law. If Setilj Defendant asserts such a privileégehall provide Plaintiffs with
the following: (@) the title of the Record;) (fhe date of the Record; (c) the name, title,
affiliation (e.g. company or firm), and address of the autbf the Record; (d) the name and title
of each addressee and recipient; (e) a desmnipti the subject of thRecord; and (f) the
privilege asserted. If a claim of privilege appl@nly to a portion of ecord, the Record shall
be provided to the United Statasd the State in redacted fotoxmask the privileged portion
only. Settling Defendant shall reteall records that it claims tiee privileged until the United
States and the State have bagasonable opportunity to digp the privilege claim and any
such dispute has been resolved in Settling mdat's favor. However, no Records created or
generated pursuant to the reqments of this or any other setthent with EPA pertaining to the
Site shall be withheld othe grounds that they apeivileged or confidential.

34. Settling Defendant certifighat, to the best of itenowledge and belief, after
thorough inquiry, it has:

a. not altered, mutilated, discarded, destrogedtherwise disposed of any Records

(other than identical copies) relating to its paedriability regarding the Site since the earlier of
notification of potential liability by the United S&st or the State or the filing of suit against it
regarding the Site, and that it has fully cdiegb with any and all EPA and Maine DEP requests
for information regarding the Site and SetliDefendant’s financial circumstances, including
but not limited to insurance and indemnity imf@tion, pursuant to Sections 104(e) and 122(e)

of CERCLA, 42 U.S.C. §8 9604(eh@ 9622(e), and 38 M.R.S.A. § 1364;



Callahan Mine Superfund Site Consent Decree
Page 27

b. submitted to EPA and the State finanameibrmation that fairly, accurately, and
materially sets forth its financial circumstancasd that those circumstegs have not materially
changed between the time the financial infdrorawas submitted to EPA and the State and the
time Settling Defendant executes this Consent Decree; and

c. fully disclosed any information regarding the existence of any insurance policies
or indemnity agreements that may cover claietgting to cleanup of the Site, and submitted to
EPA upon request such insurance polidiedemnity agreements, and information.

XI1V. NOTICESAND SUBMISSIONS

35. Whenever, under the terms of this Conseatiee, notice is requuldo be given or a
document is required to be sent by one Party tchanoit shall be directe the individuals at
the addresses specified below, unless thoseithdils or their successogive notice of a
change to the other Parties in writing. Writtetie®as specified in thiSection shall constitute
complete satisfaction of any wigh notice requirement of the Cem$ Decree with respect to the
United States, EPA, DOJ, the State, MeddieP, and Settling Defendant, respectively.

As to the United States: Chief, Environmental Enforcement Section
Environment and Natur&esources Division
U.S. Department of Justice
P.O. Box 7661

Washington, D.C. 20044-7611
Re: DJ # 90-11-3-09953

As to EPA: Ed HathawayRemedial Project Manager
United States Environmental Protection Agency
Office of Site Remediation & Restoration
5 Post Office Square, Suite 100
Mail CodeOSRRO07-1
Boston, MA 02109-3912



Callahan Mine Superfund Site Consent Decree

Page 28

As to the State: Peter B. LaFond
Assistant Attorney General
6 State House Station
Augusta, ME 04333-0006

As to Maine DEP: Naji Akladiss

Environmental Specialist 11l
17 State House Station
Augusta, ME 04333-0017

As to Settling Defendant: Smith Cove Preservation Trust
c/o Joseph D. Lonardo
Vorys, Sater, Seymour and Pease LLP
1909 K Street, N.W., Suite 900
Washington, D.C. 20006-1152

XV. COMMUNITY RELATIONS

36. If requested by EPA or the State, Settlbgfendant shall participate in community
relations activities. EPA will determine thepappriate role for Settling Defendant. Settling
Defendant shall also cooperate with EPA el State in providing information regarding
activities at or relating to th&ite. As requested by EPA oetBtate, Settling Defendant shall
participate in the preparation sfich information for dissemitian to the public and in public
meetings which may be held or sponsored by EPheState to explain teities at or relating
to the Site.

XVI. RETENTION OF JURISDICTION

37. This Court shall retain jurisdiction over this matter for the purpose of interpreting

and enforcing the terms tiis Consent Decree.
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XVII. INTEGRATION/APPENDICES

38. This Consent Decree and its appendices constitute the final, complete and exclusive
agreement and understanding among the Partieseasifiect to the settlement embodied in this
Consent Decree. The Parties acknowledgethizsie are no representations, agreements or
understandings relating to the &&tient other than those expsty contained in this Consent
Decree. The following appendicegattached to and incorporatetb this Consent Decree:
“Appendix A” is a map depicting the PropertAppendix B” is a copy of the Proprietary
Control (Declaration of Environmental Covertpexecuted by Settling Defendant. “Appendix
C” is a list of the financial documents suitted to EPA and Maine DEP by Settling Defendant.

XVII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

39. This Consent Decree shall lmelged with the Court for period of not less than 30
days for public notice and comment. The Unitdtes reserves thghit to withdraw or
withhold its consent if the comments regagithe Consent Decreksclose facts or
considerations which indicate that the ConsestrBe is inappropriate, ingger, or inadequate.
The State may withdraw or withhold its consent to the entry of this Consent Decree if comments
received disclose facts or considerations shgwiat the Consent Decree violates state law.
The United States reserves thghtito challenge in court thegé withdrawal from the Consent
Decree, including the right to argue that thguieements of state law have been waived, pre-
empted, or otherwise rendered inapplicable loiefal law. The State reserves the right to
oppose the United States’ position taken in oppwsiid the proposed withdrawal. In addition,

in the event of the United States’ withdrawalnfr this Consent Decree, the State reserves the
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right to withdraw from this @nsent Decree. Settling Defendaahsents to the entry of this
Consent Decree without further notice.

40. If for any reason the Courhsuld decline to approve thidonsent Decree in the form
presented, this agreement is voidable at thedistgetion of any Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties.

XIX. SIGNATORIES'SERVICE

41. Each undersigned representative ofIbgftDefendant, the Assistant Attorney
General for the Environment and Natural Resources Division of the Department of Justice, the
Assistant Attorney General for the StateMdine, and the Commissioner for Maine DEP,
certifies that he or she is fully authorizecetter into the tens and conditions of this Consent
Decree and to execute and legallgcbsuch Party to this document.

42. Settling Defendant hereby agrees not to opmgry of this Consent Decree by this
Court or to challenge any provision of thierSent Decree unless the United States has notified
Settling Defendant in writinghat it no longer supports entof the Consent Decree.

43. Settling Defendant shall identify, on theéaahed signature page, the name, address
and telephone number of an agent who is@igld to accept see of process by mail on
behalf of Settling Defendant with respect toraditters arising under or relating to this Consent
Decree. Settling Defendant hereby agrees tef@®rvice in that manner and to waive the
formal service requirements set forth in Rulef4he Federal Rules @ivil Procedure and any
applicable local rules of this Court, includirmyt not limited to, service of a summons. The
Parties agree that Settling Defendant need leafi answer to the complaint in this action

unless or until the Couetxpressly declines to enter this Consent Decree.
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XX. EINAL JUDGMENT

44. Upon approval and entry of this Consemtciiee by the Court, this Consent Decree
shall constitute the final judgment between ambng the United States, the State, and Settling
Defendant. The Court finds that there is n&t j@ason for delay ariderefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED.
Dated: April 18, 2017

& Jon D. Levy
U.S.DISTRICT JUDGE
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