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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

GLEN PLOURDE

Plaintiff

V. 1:20ev-00011JAW

REDINGTON-FAIRVIEW HOSPITAL,
et al.,

)
)
)
)
)
)
)
)
)

Defendants

RECOMMENDED DECISION AFTER REVIEW
OF PLAINTIFF’S COMPLAINT

In his complaint, Plaintiff alleges that in January 201&dsteld unlawfully at the
RedngtonFairview Hospitaland administered unnecessary medical treatment. Plaintiff
seeks tarecover forthe alleged depvation of his constutional rights and for medical
negligence. (Complaint, ECF No. 1.) Defendants consist of Redington-Fairview Hospital
and several unnamed emplegeof the hospital.

Plaintiff filed an application tproceedn forma pauperig\iotion, ECF No. 3), whib
apgication theCourt granted. Qrder,ECF No. 7.)In accordance with the in forma pauperis
statute, a pteminary review of Plaintiff’s complaint is appropriate. 28 U.S.C. § 1915(e)(2).

Following areview of Plaintiff’s complaint, I recommend the Courdismiss Plainfif’s

complaint without prejudice.
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STANDARD OF REVIEW

The federal in forma pauperis statute, 28 U.S.C. § 1915, is designed to ensure
meaningful access to the federal courts for those persons unable to pay the costsgf bring
an action. When a party is proceeding in forma paupengVer, “the court shall dismiss
the case at any time if the coukitermines,” inter alia, that the action is “frivolous or
malicious” or “fails to state a claim on which relief may be grarited “seeks monetary
relief against a defendant who is immune frombstadief.” 28 U.S.C. § 1915(e)(2)(B).
“Dismissals [under 8§ 1915] are often made sua sponte prior to the issuance of process, so as
to spare prospective defendants the inconvenienceeapdnse of answeg such
comgaints.” Neitzke v. Williams, 490 U.S. 319, 324 (1989).

When considering whether a complaint states a claim for which relief may be granted,
courts must assume the truth of all well-plead facts and give the plaintiff the benefit of all
rea®nable inferences therefror@casieHernandex. Fatuno-Burset 640 F.3d 1, 12 (1st
Cir. 2011). A complaint fails to state a claim upon which relief can be granted if it does not
plead “enough facts to state a claim to relief that is plausible on its.faBell Atlantic Corp.

v. Twombly, 550 U.S. 544, 570 (2007).

Although a pro selaintiff’s complaint is stbject to “less stringent standards than
formal pleadings drafted by lawyers,” Haines v. Kerner, 404 U.S. 519, 520 (1972), this is
“not to say that pro se plaintiffs are not required to plead basic facts sufficient to state a
claim, Ferranti v. Mora, 618 F.2d 888, 890 (1st Cir. 1980)0 allege a civil action in

federal court, it is not enough for a plaintiff merely to allege that a defendant acted
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unlawfully; a plaintiff must affirmatively llegefacts that identify the manner by which the
defendansubjected the plaintiff to a harm for which the law affords a reme&hcroft v.
Igbal, 556 U.S. 662, 678 (2009).
DISCUSSION

“‘Federalcourts are coutts of limited jurisdiction’ possessing ‘only that power
authorized by Constitution and statute.”” Gunn v. Minton, 568 U.S. 251, 256 (201&)oting
Kokkonen v. Guardian Life Ins. Co. of Ameai, 511 U.S. 375, 377 (1994)). “It is to be
presumed that a cause lies outside this limited jurisdiction, and the burden of establishing the
contrary rests upothe paty asserting jurisdiction.” Kokkonen, 511 U.S. at 377 (citation
omitted). “A court is duty-bound to notice, and act upon, defects in its subjedemat
jurisdictionsuaspone.” Spooner v. EEN, Inc., 644 F.3d 62, 67 (1st Cir. 2011). Areview of
Plaintiff’s complaint fails to reveal a basis upon which this Court could exercise either
fedeaal question jurisdiction or diversity jurisdiction undd US.C. 88 B31 and 1332.

Pursuant to § 1331, feahl district courts “have original jurisdiction of all civil actions
arising under ta Consitution, laws, or treaties of the United States.” 28 U.S.C. § 1331.The
Court’s jurisdiction over any possible federal claim based on a constitutionaldejmn
would be governed by 42 U.S.C. § 1983. Section 1983 provides that

[e]very person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State ... subjects, or causes to be subjected, any citizen of the
United States ... to the deprivation of any rights, privileges, or immunities
securedby the Constitution and laws,ahbe liable to the party injured ....



Astheplain language of § 1983 reflects, a claimtfadeprivation of aonstitdionalright
must be based ahe condict of a state actor. In this case, Plaingitillegedclaims are
againsta private hospital and its employed2laintiff, therefore, has not asserted a claim
within the Courts federal question jurisdiction.

Pursuant to section 1332, federadtlictcouts also have original jusdiction“where
the matter in controver@xceeds the sum or value o500 ... and is betweerritizensof
different States.” 28 U.S.C. § 1332(a)(1). Where diversity jisdiction isedablished, a
plaintiff may asserstatelaw claims in federal districtourt. To the extent Plaintiff has
asseted a state law claim, for Plainti§fstate lawclaim to @me within this Court’s diversity
jurisdiction, Plaintiffandall the defendantsiusthave been citizens of differenastson the
date the complaint was filed. Aponf@avila v. Municipality of Cguas 828 F.3d 40, 46 (1st
Cir. 2016) ([d]iversity must be complet¢. In his complant, Plaintiff included a Albion,
Maine, address assriesidence(Complaintat2.) Given that Plaintifhasasserted that he is
a Maine resident and gven that Plaintiff has named a Maine hosp#s a defendant,
Plaintiff has failed to assert a claim between citizens of different states. Plairgifiashu
failed to asert a clam within the Cour diversity jurisdiction.

CONCLUSION

Based on the foregoing analysvhile Plaintiff might havasserted atatelaw claim

against thedefendants that he could pursue in state court, Plaintiff has not asserted an

actionableclaim within this Court’s jurisdiction. Accordingly, after a revievef Plaintiff’s



complaint pursuant to 28 U.S.C. 8§ 19182 | recommendhe Court dsmiss Plaintiff’s

complaintwithout prejudice

NOTICE

A party may file objections to those specified portions of a magistrate
judge’s report or proposed findings or recommended decisiongeehte
pursuanto 28 U.S.C. 8§ 636(b)({B) for which de novaeview by the district

court is soughtogether with a qoporting memorandum, within foudse(14)
days of being served with a copy thereof.

Failure to file a timely objection shalbnstitutea waiver otheright to
de novoreview by the districtcourt ad to appeal the district court’s order.

/s/ John CNivison
U.S. Magistate Judg

Dated ths 21st day of January, 2020.



