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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

JOHN EDWARD CONLEY, )
Plaintiff ))
V. )) CivilNo. 08-202-P-S
MICHAEL J. ASTRUE, ;
Commissioner of Social Security, )
Defendant ))

REPORT AND RECOMMENDED DECISION

In this Social Security Bability (“SSD”) and Suppleméa Security Income (“SSI”)
appeal, the plaintiff contends that the admintstealaw judge erred inffiding that the plaintiff's
nonexertional limitations did not significantlyoele the sedentary occupational base, in omitting
identified limitations from the residual functional capacity assigned to the plaintiff, and in
assigning a physical residualnictional capacity that was nstipported by medical opinion. |
recommend that the court vac#ite commissioner’s decision.

In accordance with the commissioner'sq@ential evaluation procedure, 20 C.F.R.
88 404.1520, 416.92@oodermote v. Secretary of Health & Human Se®30 F.2d 5, 6 (1st
Cir. 1982), the administrative lawdge found, in relevant part, thtte plaintiff suffered from

anxiety, depression, opiate abuseemission and paraspinal mass, impairments that were severe

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. Theisga®sented as a request for judicial review by this
court pursuant to Local Rule 16.3(a)(2)(A), which requihesplaintiff to file an itended statement of the specific

errors upon which he seeks reversal of the commissiorezision and to complete and féefact sheet available at

the Clerk’s Office. Oral argument wéaneld before me on January 16, 2009, pursuant to Local Rule 16.3(a)(2)(C)
requiring the parties to set forth at oral argumentrthespective positions with citations to relevant statutes,
regulations, case authority, and padenmences to the administrative record.
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but, whether considered individlyaor in combination, did not eet or equal the criteria of any
of the impairments listed in gpendix 1 to Subpart P, 20 G&F.Part 404 (the “Listings”),
Findings 3-4, Record at 15; théie plaintiff retained the residufainctional capacity to perform
a full range of sedentary work, limited to simpteutine, repetitive tasks involving sustained
attention in two-hour blocks, normal, routinderaction with co-workers and supervisors, no
interaction with the public, antthe ability to adapt to changén a work setting, Finding &J. at
16; that he was unable to perfoms past relevant work, Finding 8. at 20; that, given his age
(24), high school education, unskdl@ast relevant work, and residual functional capacity, there
were jobs in significant numbens the national economy that lkeeuld perform, Findings 7-10,
id.; and that the plaintiff had not been under aliigg, as that term is defined in the Social
Security Act, at any time from the alleged dat@nset, October 1, 200through the date of the
decision, Finding 11id. at 21. The Decision Review Board upheld the decisthnat 2-5,
making it the final determination ahe commissioner, 20 C.F.R. 8§ 405.45(Bupuis V.
Secretary of Health & Human Sery869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’'s decision is whether the determination
made is supported by substantial evide. 42 U.S.C. 88 405(g), 1383(c)(®)anso-Pizarro v.
Secretary of Health & Human Serv§g6 F.3d 15, 16 (1st Cir. 1996). In other words, the
determination must be supported by such relegaittence as a reasonalphind might accept as
adequate to support the conclusion draviRichardson v. Perale€l02 U.S. 389, 401 (1971);
Rodriguez v. Secretary of Health & Human Se®47 F.2d 218, 222 (1st Cir. 1981).

The administrative law judge reached Stepf5the sequential evaluation process, at
which stage the burden of proof shifts to thenodssioner to show that a claimant can perform

work other than his or her pastaeant work. 20 C.F.R. § 404.1520(&®owen v. Yuckerd82



U.S. 137, 146 n.5 (1987oodermote690 F.2d at 7. The record must contain positive evidence
in support of the commissioner’s findings regagdihe plaintiff's residuaunctional capacity to
perform such other worlRosado v. Secretanf Health & Human Servs807 F.2d 292, 294 (1st
Cir. 1986).

Discussion

The plaintiff first challenges, Itemized Statement of Errors (“Itemized Statement”)
(Docket No. 6) at 2-4, the administrativewlgudge’s conclusion that the nonexertional
limitations included in the residual functional eafly he assigned to the plaintiff “virtually
leave[] the sedentary occupatiorzdse intact.” Record at 21When the Grid is used as a
framework, the administrative law judge sh@ither consult a vocational exp@&yrgos Lopez v.
Secretary of Health & Human Serv347 F.2d 37, 42 (1st Cir. 1984), or demonstrate ample
support in the record for the proposition thhe nonexertional impairment at issue only
marginally reduces the relevant occupational ba@stz v. Secretary dflealth & Human Servs.
890 F.2d 520, 524-26 (1st Cir. 1989). The vocatiorpkd who testified athe hearing in this
case provided no testimony onstissue. Record at 42-45.

Nor is there any evidence of record that limitations such as those found by the
administrative law judge to affect the plafht+ specifically, limitation to simple, routine,
repetitive tasks involving sustad attention only in terhour blocks and nmteraction with the
public, Record at 16 — do not significantly affeatlaimant’s ability to perform the full range of
light work or reduce the occupationahse for such work only marginallyOrtiz, 890 F.2d at
524. “[A]lthough a nonexertional impairment can haveegligible effegtordinarily the ALJ

must back such a finding of negligible effegith the evidence to substantiate it, unless the



matter is self-evident.”"Seavey v. Barnhare76 F.3d 1, 7 (1st Cir. 2001) (citation and internal
guotation marks omitted).

In this case, the administrative law judgatetl that he had taken “administrative notice”
that unidentified unskilled sedentary occupagi@xisted in significant numbers that would not
be affected by the plaintiff's idéified mental limitations sufficient to allow the plaintiff to make
an adjustment to that work. Recordat He defined “administtive notice” as

recognition that various authoritagivpublications idetify occupations

which exist in the national economy . .Se€20 C.F.R. § 416.966, and

Social Security Rulings 83-10 and 96; footnote 5). These jobs can be

performed after a short demonstratimnwithin thirty days, and do not

require special skills or expence (Appendix 2, Subpart P, 202.00(a)).
Record at 21.

This is simply insufficient information, none fin the record, to constitute the required
“ample support” for the administrative law judgetonclusion. It deprives the court of the
ability to review the commissionardecision intelligently In addition, nonef the sources cited
by the administrative law judge discusses theafbf the specific mental limitations assigned to
the plaintiff on the full rage of sedentary workSee generallysocial Security Ruling 96-9p,
reprinted inWest’s Social Security Reporting ServRelings 1983-1991 (Supp. 2008), at 161
(in less complex cases, administrative law judtgy consult “authoritatiy written resources,
such as the DOT, the SCO, the Occupati@uatlook Handbook, or CountBusiness Patterns”
in these circumstances). Ifaladministrative law judge haskén “administrative notice” of the
contents of an “authoritative publication,” he shuat a minimum, iddify the pubication and
the page or pages on which tiedevant information appears.

Further, as the plaintiff nes, Itemized Statement at 3, a limitation to simple, repetitive

tasks, even without the two-hour limit on sustaiaétgntion that asts in this cas, eliminates



sedentary jobs with a General Educatiddal/elopment reasoning level of 3 or maseeg, e.g.,
Carter v. Barnhart 2005 WL 3263936 (D. Me. Nov. 30, 2005) *at 4, and thdimitation to no
public contact eliminates unskillegtdentary jobs such as caslaed clerk. The commissioner
needs much more specific “ample support,” ortédstimony of a vocational expert, to sustain his
Step 5 evidentiary burden under thiwumstances of this cas8ee Brown v. Barnhgre006WL
3519308 (D. Me. Dec. 6, 2006), at *6.

At oral argument, counsébr the commissioner cited tmostly unreported cases from
this and other jurisdictions in which, she coded, one of the mental limitations identified by
the administrative law judge in this case waand not to limit the fullrange of jobs in a
particular exertional capacity sufficiently to precludee of the Grid as a framework. Even if all
of that case law was correctly invokedt, is distinguishable because none of it considered the
effect, as here, of more thame of these limitations in conmation, and that combination of
limitations is much more likely to reduce the fulhge of jobs at the exeotial level at issue.

Remand is required for these reasons alone. However, | will briefly address the
plaintiff's other arguments for éhbenefit of the pads’ respective presentations on remand.

The plaintiff contends that ¢hadministrative law judge erréal failing to incorporate, in
the residual functional capacity khssigned to the plaintiff, theaderate mental difficulties that

he found to exist. Itemized Statement at 4-Bhe portion of the opinion at issue provides:

2 But see Falcon-Cartagena v. Commissioner of Social 8&d=ed.Appx. 11, 2001 WL 1263658 (1st Cir. Oct. 11,
2001), at **2 (unspecified moderate limitations in work-related areas of functioning did not affect sedentary
occupational base more than marginalliMacFarlane v. Astrue2008 WL 660225 (D. Me. Mar. 5, 2008), at *3
(restriction to jobs that do not require constant interaetitim others not same as no interaction with others); Report
and Recommended Decisiddarthorne v. AstrueCivil No. 08-120-B-W (D. Me. Nov. 16, 2008), slip op. at 9-10
(plaintiff chose not to attack reliance on Grid where ifigdrequired her to avoid frequent contact with public);
Lassor v. Astrue2007 WL 2021924 (D. Me. July 11, 2007), at *4 (different nonexertional impairm&uiins v.

Astrue 2008 WL 4402208 (E.D.Ky. Sept. 24, 2008), at *4 (limitation to simple work that allows for less stress work
without public contact does not preclude w$ Grid where there iso physical limitation on the occupational base);
Garcia-Martinez v. Barnhartl11l Fed.Appx. 22, 2004 WL 2240136 (1st Cict. 1, 2004) (same, with addition of
limitation to routine, repetitive work).



Based on the entire evidence of metahe undersigned finds that the

claimant experiences mild limitation in activities of daily living;

moderate limitation in social uhctioning; moderate limitation in

concentration/persistence/pacedamo episodes of decompensation of

extended duration.
Record at 18. Contrary to the plaintiff®rtention, it is possible & these limitations are
included in the residual functional capacity tae limitations to simple, repetitive tasks with
sustained attention of only two howsd no interaction with the publidd. at 16. Indeed, that is
virtually the only finding in the administrativevajudge’s discussion ahe residual functional
capacity that could provide thmasis for those limitationsSee idat 16-19.

Leighton v. Astrue2008 U.S.Dist.LEXIS 50196 (D. M&une 30, 2008), the only case
cited by the plaintiff in support diis position, Itemized Statement4tis distinguishable. In
that case, the mental limitations included twe administrative law judge in the residual
functional capacity he assignedttee claimant entirely ignored the moderate difficulties in the
relevant work activities thate had alsodund to exist.Id. at *9-*10. Here, th work limitations
and the mental limitations are consistent, as | have noted.

Finally, the plaintiff contends that theesidual functional cazity assigned by the
administrative law judge was not supported by ma&devidence and that the administrative law
judge impermissibly interpreted raw medical eviden Itemized Statement at 5-6. However, he
also admits that he “did not affirmatively asganysical limitations[,]” baonly “presented . . . a
case of mental impairmentsldl. at 5. The assignment of a plogd residual functional capacity
for sedentary work is therefore more favorabldéhte plaintiff than should have been the case.
When a claimant contends that an administealiwv judge has erronedugiven him a residual

functional capacity more favorable than justifiey the circumstances of the application, this

court’s uniform position has been that the clailm@annot obtain a remand the commissioner



on this basis. E.g., Quimby v. Astrye2008 WL 660180 (D. Me. Mar. 5, 2008), at *2 n.2;
MacFarlane v. Astrue2008 WL 660225 (D. Me. Mar. 5, 2008),*dt The plaintiff has offered
no reason why his claim to this eét should be treated differently.
Conclusion
For the foregoing reasons, | recommetitat the commissioner's decision be

VACATED, and the case remanded for further proceedings consistent herewith.

NOTICE

A party may file objections to those specifipdrtions of a magistrate judge’s report or
proposed findings or recommendelcisions entered pursuant @8 U.S.C. § 636(b)(1)(B) for
which de novoreview by the district court is sohty together with asupporting memorandum,
within ten (10) days after being served with apy thereof. A responsive memorandum shall
be filed within ten (10) days after the filing of the objection.

Failure to file a timely objection shihconstitute a waiver of the right tdenovoreview
by the district court and to appé the district court’s order.

Dated this 28th day of January, 2009.
/s/_John H. Rich Il
John H. Rich llI
UnitedStatedMagistrateJudge
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