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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

SAVVAS CHARALAMBOUS,
Petitioner,
Docket no. 2:10-cv-375

V.

ELIZABETH ROHNERT
CHARALAMBOUS,

Respondent.
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FINDINGS OF FACT & CONCLUSIONS OF LAW

Before the Court is Petitioner SavvasaGilambous’ Verified Petition for Return of
Child to Cyprus (Docket # 1). The Petitiotvokes his rights under the Hague Convention on
the Civil Aspects of International Child Abdiion (the “Hague @Gnvention”), opened for
signature Oct. 25, 1980, T.lLA.S. No. 11,670, 1343 U.N.T.S. 89, and the International Child
Abduction Remedies Act (“ICARA"), 42 U.S.C. § 11601seq. At a conference of counsel on
September 8, 2010, the Court gran®editioner’s request faexpedited considation and set this
matter for an evidentiary hearing, which was held on October 6-7, 2010.

Prior to the hearing, there waiscussion of the possibilitf taking testimony from N.C.
Petitioner filed his Motion in Limine to Ekude the Testimony of N.C. (Docket # 55) upon
which the Court has reserved ruling. Ultimately, both sides rested without requesting that N.C.

be called as a witness, thiise Court hereby DENIES AS MOOT the Motion to Excldde.

! The Court notes for the record that it would have granted this Motion to Exclude had Respoested for N.C.

to be called as a witness. In light of all of the evadereceived, it appears N.C.dsseven year old child with
insufficient maturity to offer reliable testimony on the mattat issue. Moreover, taking testimony from N.C.
regarding the matters relevant to this Petition likely would have caused N.C. psychological_harkufnSee .

Kufner, 519 F.3d 33, 40-41 (1st Cir. 2008) (finding no abuse of discretion in the district court’s refusal to take
testimony from an eight year old boy based on testimony from a child psychiatrist that further questioning could be
harmful).
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Based on the record now before the Cotlm¢, Court hereby GRANTS the Petition for
Return (Docket # 1). In coeation with this ruling, the Cotimakes the following findings of

fact and conclusions of law:

FINDINGS OF FACT

A. The Parties

1. Petitioner Savvas Charalambous (“Savvas™Father”) is a dizen of Cyprus.
For the last ten years, he hasrkem as a facilities nmager at Amdocs in Limassol, Cyprus. He
works from 8:30 AM until 5:30 PM during the week.

2. Respondent Elizabeth Rohnert Chamrdbous (‘Elizabeth” or “Mother”) is a
citizen of the United States. She has a degresliuication. In Limassol, she has worked as a
teacher and owned an educational toy store.

3. N.C., the son of Savvas and Elizabeths born in Limassol, Cyprus in 2002.
N.C. has been raised as a bilingcfald and speaks bloiGreek and English.

4. A.C., the daughter of Savvas and Elethb was born in lmhassol, Cyprus in
2008.

B. The Early Relationship & the Move to Cyprus

5. Savvas and Elizabeth met while attendinfjege in the Unité States in 1992.
The couple was married in a civil eenony in Virginia on November 25, 1996.

6. The couple visited Cyprus for the first time in 1997.

7. During this visit they discussed whethesytimight live in Cyprus. In addition to
his parents, Savvas has three sisters andrge lextended family living in Cyprus. The

Charalambous family moved to Cyprus from tloeupied side of the green line in 1974. Given



this family history, the extended family, whiccurrently has over fifty members living in
Cyprus, is very close and supportive of each other.

8. Although Elizabeth’s family resided in the United States, the couple ultimately
agreed to move to Cyprus.

9. In September 1997, Savvas moved back to Cyprus. Elizabeth followed a couple
months later just before Christmas. Sibmxember 1997, the couple has resided in Cyprus.

10. For the first year, the coeplived with Savvas’ motherThey then moved into a
three-bedroom apartment in Limassol, whicmaés the family’s current residence.

11. On June 28, 1998, Savvas and Elizabeéne again marriedn a religious
ceremony in Cyprus. (Pet. Ex. 4A.)

12. Savvas recalls the first five or six yeasr<yprus as a happy time for the couple
and that Elizabeth had ardaal relationship with higntire extended family.

13. Elizabeth similarly testified that shedt the marriage was gd until around 2000.
She also testified that, as a result of her Cathreligious beliefs, she has strong reservations
about divorce.

C. 2002-2008

14. The couple had their first child, N.@, 2002. Elizabeth initially stayed home
with the baby for nine months but had post-parhealth issues that impacted her ability to take
care of the baby. Savvasntinued to work full-time but tookn active role in caring for the
baby whenever he was not at work. By adtounts, Savvas quickly developed a close bond
with his son.

15.  The couple separated in early 2004 whed. Mias about 18 months old. At that

time, Elizabeth, alone, spent approximately fooirsix months in Maine with her parents.



During this time, Savvas and N.C. stayed in @gpr Savvas took care of N.C. with help from
his family. Savvas and Elizabeth stayed iocto during the separatidoy phone and email.
Savvas then came to Maine with N.C.

16. Elizabeth hoped that Savvas would agte remain in the United States in
connection with this trip. Hower, ultimately, Mother, Father and son all traveled back to
Cyprus.

17. Around the time of the couple’s 2004 sapian, Savvas’ family learned that
Elizabeth, Savvas and N.C. werensidering moving back to the ed States. At that time,
Savvas’ sister invited Elizabeth to a lunchhar home. At lunch, female members of the
Charalambous family berated Elizab&ih even considering leaving Cyprus.

18. After some time at home following N.C.’sthi Elizabeth returned to work as a
teacher at a private elementaryigol in Cyprus. All told, Elizagth worked for five years as a
teacher in three different private schools. 2006, Elizabeth, with #h support of her husband,
opened an educational toy store in Limass@he operated the store for three years total.
Ultimately, the business was not successful.

19. In 2006, Elizabeth lost her father to paatic cancer. Savvas helped Elizabeth
and her family take care of her fathn Maine durindis last weeks.

20. In late 2008, Elizabeth & ®&as had their second child,C., a girl. According to
Savvas, N.C. exhibited kind and gentle behatowrards his baby sistarhile living in Cyprus.

D. The Family’s Life in Cyprus

21. Savvas has been an active and doting fatherhas participated in all aspects of
the Children’s daily lives. He takes N.C. tdgol each day and regularly interacts with N.C.’s

teachers. When he is not working, Savvasyenfining activities with N.C., including going to



the beach and kayaking. Savvas frequently engages the Children in physical play, including
wrestling.

22. Elizabeth is a caring mother. She hifedsboth N.C. andh.C. for a full year
after each child was born. She has actively participated in N.C.’s education. Her young
daughter, A.C., is understandably vatyached to her mother.

23. Elizabeth, Savvas, N.C. and A.C. reside in an apartment with three bedrooms, a
living room, kitchen and two balconies, but withyard. N.C. has his own bedroom with a twin
bed. A.C. sleeps in a crib her parents’ bedroom.

24. Elizabeth described the gkborhood as “a very dgpart of town.” She testified
that she has been stalked by men and proposdicas a prostitute while walking in her
neighborhood in Cyprus, includingries when she was with A.C.

25. In Cyprus, the Children are in obogontact with theextended Charalambous
family, including Savvas’ mother, known as “Yiaarl N.C. generally sees Yia Yia, who lives
in an apartment about ten minutasay, about five times a week.

26. Savvas’ extended family gathers each Sunday at Yia Yia's house. There are
usually about twenty family members at thegatherings. Approximately two years ago,
Elizabeth stopped attending the weekly Chrarddous family gatherings on account of her
unwillingness to accept Yia Yia’'s use of physical giboe. By that time, Elizabeth testified,
she had observed Yia Yia repeatedly hit childrethafamily and that Yia Yia also had hit her
on multiple occasions, including once hittingr he the abdomen shortly after she had an
appendectomy.

27. In 2008, N.C. attended a Sunday gatheringatria’s house with his father. He

arrived home complaining of pain under his shishon removing his shirt, Elizabeth observed a



welt on N.C.’s back. N.C. explained that his waatd pain were the result of getting hit by Yia
Yia with a large woodenp®on when he did not eafAt the time, Savvas I Elizabeth that he
had spoken with his mother about the incidand that it would not lmpen again. Elizabeth
asked that all of N.C.’s future visits with Y¥a be supervised. Thers no evidence that this
recurred.

28. At home, N.C. had an evening routwéh his Father thagenerally involved
showering together, dressing for bed in undenfeard then going to sleep together in the twin
bed in N.C.’s room. At bedtime, they woulglad books. Savvas has slept with his son, N.C.,
since he was a baby. More recently, Savvasatdd he slept with N.C. to get a good night
sleep after A.C. was born. Edbeth testified that she has ladigapproved of this routine and
repeatedly asked that it stop.

29. In Cyprus, N.C. struggled with sorbehaviors, including vengeful and defiant
episodes, bed wetting, thumb sucking, sleedking, problems controlling his bowels and
nightmares, including fear of monsters in hiesd. Notably, N.C. was less likely to sleepwalk
when Savvas slept in the bed with him.

30. Until coming to the United States, N.C regularly attended school in Cyprus. (See

Pet. Ex. 4C & 4D.) In September 20 C. began attending nursery school. (Beé Ex. 4B.)
At the Mother’s request, the pareatgreed to transfer him to a diféat school last year. At this
new school, his second grade class consisteswén students and was taught by Mr. Stavros
X'Varnava. N.C. completed secogdade on June 16, 2010. (Pet. Ex. 4D.)

31. Mr. X'Varnava testified that during thestaschool year N.Cdid not exhibit any

violence or behavioral problems and that heedcis a normal studentAs N.C.'s teacher,

2 At the hearing, this underwear was described as being of “speedo” or “bikini” cut, which is commonly worn by
men and boys in Cyprus.



X'Varnava never saw any signs tHdtC. was abused. He alsadicated that he would have a
legal obligation to report any tises or alleged abuse.

32. Savvas’ sister, Andrie Charalambouslicensed social worker, has regularly
babysat N.C. and A.C. in Cyprus. She tedifiieat she never saw any signs that the Children
were abused.

33. Dr. Georgiou Andros, the Children’s pediatrician, has seen the Children for
regular appointments and provided regular mediaat in Cyprus. He last saw the Children in
June 2010. At no time in his multiple exantioas of the Children di he see any evidence,
physical or otherwise, of abuse. Similarly, $8d that neither paremiver expressed concern
that N.C. or A.C. had been abused.

34. Having heard the testimony of both Motlaexd Father and handled pre-hearing
issues regarding visitation and contact, it is clbeat the Mother and Father currently have many
unresolved disagreements regagdvarious aspects of chilelring and homemaking. Among
the issues upon which the parties have disag(é¢avhat food to feed N.C. for dinner; (2) how
often and when N.C. should be allowed to eat swé8}sihen it is approjmte to be less than
fully clothed; (4) how N.C. should complete ismework; (5) which parent should be helping
N.C. with his Greek lessons; (6) who was qualifie provide child care for N.C. and A.C.; (7)
how to address defiant behavior by N.C.; (8) hovelean their home; {Sow to arrange their
cupboards; and (10) how to spend the family’s money.

35. Most importantly, in the context of the pending Petition, the Mother and Father
disagree about the proper methods for disciplining their children. Savvas is more likely to use

forms of physical discipline. On multiple ocaass, Savvas has disciplined N.C. by pulling his



ear, which N.C. has described painful. Elizabeth favorshe use of timeouts and reward
systems as well as other techniques she laasdd through parentingagses she has taken.

E. The Past Year in Cyprus (2009-2010)

36. In August 2009, Elizabethsiied the United States see her mother and attend a
naval promotion ceremony for her brother. ®heught A.C., then less than a year old, on the
trip. During that visit, she began urgingv8as to again consider moving to Maine.

37. Upon return to Cyprus, the coupleghe to have frequent arguments about
whether they would move to the United Stat&y. November 2009, Elizabeth believed she had
convinced Savvas to move to the United States.

38. These arguments about returning to the United States at times spilled over into
conversations with family and friends. In factam email to Elizabeth’s mother, dated February
2, 2010, Savvas reluctantly indicated that he migive to consider moving to the United States;
he also expressed a variety of concerns astchowledged that the issue of where the family
would reside was taking a talh the marriage. (Pet. EX. 5.)

39. In early 2010, Elizabeth pum$ed three tickets for hand the Children to travel
to the United States. Upon learning of this purchase, Savvasipgat and indicated he would
not allow Elizabeth to take the {ren on this tip without him?® Elizabeth did not purchase
any ticket for Savvas because, in part, he hadobtdined a visa. At this time, the couple
disagreed as to whether any ttgthe United States would lzevacation or a step towards a

permanent move to the United States.

® Elizabeth testified that she believed there was a “stop list” in Cyprus and that Savvas ccerd fpeevirom
leaving the country with their Children if he placed her naméhe stop list. There was no testimony that such a
“list” actually existed.



40. The couple also began counseling inyed010. As part of that counseling,
Elizabeth sent Savvas an email, dated March 10, 201¢hich she detailed all of the things she
has loved about him both presently and in the past. R8ed=x. 13.)

41. In an email to his mother-in-law,tdd March 3, 2010, Savvasdicated that after
additional thought he was “totaliyonvinced” that the family “should not move to the states.”
(Pet. Ex. 6.) He laid out agn for how the family could bmore comfortable in Cyprus and
asked his mother-in-law to talk with Elizabetidazonvince her to “stay with me.” (Pet. Ex. 6.)

42. By all accounts, the issues raised at the counseling sessions combined with the
disagreement as to where the family should taused stress and repeated arguments between
Elizabeth and Savvas.

43. In April 2010, the couple had a memorable physical confrontation during which
Savvas braced Elizabeth againsvall. The parties disagredaut whether this confrontation
was the result of something said at a therapy@ess as a result of Elabeth pressing the issue
of moving to the United States.

44, Elizabeth testified abouhather incident in Spring 201 which Savvas lost his
temper after hearing N.C. and Elizabeth discustiatyN.C. had told one of his aunts (Savvas’
sister) that the family was moving to the Unitedt8¢. At that time, Savvas angrily told N.C.
that he should not be telling other people “oureisct In Elizabeth’s memory this incident also
involved yelling by both parentSavvas hitting N.C. and Elizath pushing Savvas in response.

45, Sometime in the Spring of 2010, Elizdbatrived home to find that A.C. had a
dime-sized scrape on her nose. Upon questioBanyas, he indicated that A.C. sustained the

injury as a result of his “gutaction” to A.C. biting him.



46. From the perspective of Savvasz#lieth’s behavior and demeanor showed a
marked improvement in the two months prior te thp to the United States. As a result, Savvas
believed that the counseling was working ahdt the entire family was happy. Elizabeth
similarly noted a marked improvement in the celskelationship in the month before she left
for the United States.

F. The Removal and Retention of the Children in the United States

47. On or about June 18, 2010, ElizabethC. and A.C. left Cyprus to visit
Elizabeth’s family in Maine.

48. On the day that Elizabeth and the Gleifdwere departing, 8@as drove them to
the airport and the family played together while waiting to board the plane.

49. At that time, Savvas anticipated Elizttb and the Children would return in
August 2010. Elizabeth had, in fact, purchased rdtckets but was not sure that they would be
needed.

50.  While in Maine, Elizabeth and the Chéd have stayed with Katherine Rohnert,
Elizabeth’s mother and the Childre maternal grandmother.

51. In the days immediately following the depiae for the trip, Savvas was unable to
contact Elizabeth or the Childrdy phone. After approximately five days, he received an email
from Elizabeth. Savvas also began talking eo@ildren via Skype every three or four days.

52. During the first few weeks of their visit to Maine, N.C. exhibited many behavioral
issues and A.C. was extremely clingy to herthmmo. Around this time, Elizabeth also noted
some peculiar and sexualized behavior in kbt Children. Multiplepeople, including Mrs.

Rohnert, observed N.C. engage in aggressncedefiant behavior during this time.
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53. In the early part of July, Elizabetind Savvas exchanged some emails in which
Elizabeth reported on the visit and expréssencern about N.C.’s behavior. (S&et. Exs. 7, 8
& 9.) These emails do not raise or discuss explicitly any abuse allegations and are similarly
silent on travel plans by any family member.

54. Elizabeth testified that N.C.’s behavioproved as a result of her enrolling him
in a community summer school program thaivied him with struatre and opportunities to
socialize with other people.

55. Elizabeth got a job working six hoursvaek. Elizabeth had hoped to get a job
working even more hours to prove to Savvas thatfamily could stay in the United States.
Ultimately, however, she found she needed to be with the children as they were having
difficulties adjusting to their new living arrangements.

56. On July 26, 2010, Savvas filed an Applicatior Return of 8 Children with the
Central Authority in Cyprus. _(Sdeet. Ex. 4 & Ex. A to VerifiedPetition (Docke# 1-1).) He
took this step as soon astheught the Children would nbe returning in August.

57. As late as early September, Elizabetlh tsibught she might teirn to Cyprus if
she could not convince her husband to move to the United States.

58. In anticipation that the Children wouldue to Cyprus in time for start of the
new school year, Savvas had registered N.CtHod grade. MeanwhileElizabeth enrolled
N.C. in the Poland Community School this fall.

G. Developments Since the Filing of the Hague Petition

59. On September 16, 2010, N.C. was euahllidor abuse at the Androscoggin
Children’s Advocacy Center. The evaluation dalsthree hours but was not completed. N.C.

became visibly upset and fled the cemtering this attempted evaluation.
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60. In late September (in preparation fag #videntiary hearing in this matter), N.C.
was evaluated by the Spurwink Child Abuse PrograsC. was reluctant to engage with the
interviewer. At the hearing, thexaminer testified that N.C.’s inability to separate from his
mother was particularly unusualr a child his age and sometgishe had experienced only very
rarely in her fourteen years of practice. Nd@ tell the interviewer that he had “a secret” and
that he would run away if his secret came oAfter three separate interviews, the evaluator
found there was insufficient evidence to support a finding of any sexual abuse. The evaluation
did determine that N.C. had been subjectedntppropriate physicatliscipline in Cyprus;
specifically, ear pulling by the Father and being hit with a wooden spoon by his paternal
grandmother. The evaluator also conctidhat N.C.'s behavior was “unusual” and
“concerning” and mental health treatment wasommended to address apparent “behavioral
and emotional issues.” (Pet. Ex. 3 at 12.)

61. None of the multiple evaluations penf@d in connection with this hearing have
concluded that N.C. or A.C. were physigar sexually abuseby their Father.

62. Savvas has no present degirdive in the United $ites. He came to the United
States in preparation for the hearing in timatter and has had supervised visitation with his
Children.

63. Elizabeth testified thatlespite improvement in some of N.C.'s problematic
behaviors over the summer, N.C.’s thumb sugkobsession with sugary snacks and fears of

monsters in his bed haveuened since N.C. resumed spending time with his Father.
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H. Risk Upon Return

64. In Limassol, there are three child psyolgadts or therapisind it can be difficult
to get an appointment. There was no testimdigutother resources the capital Nicosia or
the rest of the country, or sociabrker or alternate resources.

65. Elizabeth believes thatetlservices N.C. needs are mgeadily available in the
United States. Specifically, the Mother indicatde would seek to get N.C. in therapy with a
child psychologist if he remained in Maine. el@ourt notes that Elizabeth at no time sent NC
for therapy in Maine aside from the evaluationtedao the pending case. She also testified that
she believes there is a social stigma attached to receiving this type of mental health treatment in
Cyprus.

66. Elizabeth believes her marriage is nowrowss a result of these proceedings and
the allegations she has made in the courdbesfe proceedings, she genuinely does not believe
that she can safely return to Cyprus. She believes she wouldobeértd” in the séet or shot
dead. No other evidence supports this belief.

67. In Cyprus, there are laws and procedures for reporting domestic violence. (Pet.
Ex. 2.) The Court heard testimony from loulialieeri, an advisor and volunteer coordinator at
the Apanemi Centérin Cyprus. Based on her work in Cyprus, Ms. Kalimeri testified that very
few officials are trained in the dwestic violence laws of Cyprus and, as a result, the laws do not
provide as much protection as might aqapeom reading the laws on their face.

68. Cyprus currently has one shelter forimst of domestic violence with eight beds.
This shelter is located in Nicosia. In the abseotany shelter, victims of domestic violence in

Limossal are able to stay in a hotel.

* The Apanemi Center is an independent nongovernmental organization that provides information and support for
women and their families that suffer social exclusiomdge violence, domestic violence or sexual exploitation.
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69. Respondent genuinely believes thatexiended Charalambous family in Cyprus
would make it impossible for her to take advantafgany available protections under the law.

70. Petitioner’s sister, Andrie Charalamboaslicensed social worker in Cyprus,
works for the Limassol Social Welfare DepartmenAndrie has worked as an investigator in
domestic family violence cases and has for theféagtyears been statiotat the local hospital.

71. In the past, Savvas has made vaguathr® Elizabeth about what he or his
family would do to an overly assertive wifelowever, as indicated in Elizabeth’s March 8, 2010
email to her husband, as of that date, he had never physically hat dey time. Although
Elizabeth testified that hdtusband owns knives and guhshich he keeps in the apartment,
there is no evidence that Savvas has ever used itle@ss to harm or threaten his family or any
individual.

72. At the hearing, Elizabethdicated that if the Children@asent back t€yprus she

will never see them again.

I. CONCLUSIONS OF LAW

1. N.C and A.C. (together, “the Children”) veeand continue to be located within
the jurisdiction of this Court since the péamgl petition was filed. Thus, the Court has
jurisdiction over thignatter pursuant to the Hague Convention and 42 U.S.C. § 11603.

2. Petitioner has established by a prepondsrant the evidence that the Children
have been wrongfully retained in Maine.

3. A respondent opposing the retuwha child pursant to Article 13(a) must prove
the allegations supporting this “consent oguaescence” exception by a preponderance of the

evidence._Seé2 U.S.C. § 11603(e)(2)(B).

®> At least one of those guns is from Savvas’ time serving in the Cyprus military.
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4. Respondent has not met her burden widgpeet to showing Petitioner’'s consent
or acquiescence to her plan to kéle@ Children in the United States.

5. A respondent opposing the return of a @tlplursuant to Arti@ 13(b) must prove
the allegations supporting this “grave risk’ception by clear and convincing evidence. 8%2e
U.S.C. § 11603(e)(2)(A).

6. Respondent has not shown by clear aodvicing evidence that returning the
Children to Cyprus will expose theta physical or psychologicélarm or otherwise place them
in an intolerable situation.

7. Pursuant to Article 26 of the Haguei@ention and 42 U.S.C. § 11607(b)(3), the
Court “shall order the [R]espondettt pay necessary expensesuiied by or on behalf of the
[Pletitioner, including court costs, legal fees, foster home or other care during the course of
proceedings in the action, and transportation cadéded to the return of the child, unless the
[R]espondent establishes that such order @ooé clearly inappropriate.” 42 U.S.C. §
11607(b)(3). In order to comply with this pisn of ICARA, Petitioner shall file an itemized
bill of said costs within 30 days of the esgiion of the time for filing a timely appeal.
Respondent may respond with any objections ttiti®teer’'s itemized billof costs within 14

days.

lll.  DISCUSSION

A. Petitioner's Prima Facie Caseof Wrongful Retention

Under Article 3 of the Hagu€onvention, the removal or retgon of a child is deemed
wrongful where “it is in breach dhe rights of custody attributed to a person . . . under the law of

the State in which the child was habitually resident immediately before the removal or retention”
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and “at the time of removal ortention those rights were actualixercised . . . or would have
been so exercised but for the removal or retention.” Hague Convention art. 3.

Petitioner bears the burden of showing hyreponderance of the evidence that N.C. and
A.C. have been wrongfully retained in Maine. 3@eU.S.C. 8§ 11603(e)(1)(A). To do this, he
must show: (1) that the habéluresidence of the Children w&yprus immediately prior to the
time of the retention; (2) that he had custodytsgiver the Children at the time of the retention;

and (3) that he was exercisitigpse custody rights. See, e Nicolson v. Pappalard®05 F.3d

100, 103 (1st Cir. 2010).

A child’s “habitual residence” is a mixed questiof law and fact and is intended to be a
fluid concept to allow for the consideration tbie specific facts of eadndividual case. The
majority of federal courts looto the “parents’ sharemhtent or settlegpurpose regarding their
child’s residence” in initial determinations of a child’s habitual residence. Nicd#®&nF.3d at
104 & n.2 (collecting cases). Inishcase, “an objective observer,”. idt 104, would view
Cyprus as the residence of both N.C. and A.C. Both children were born in Cyprus and have
resided there except for trips to the United Stadesee Elizabeth’s family. N.C. has regularly
attended school there for a number of years argdregistered to beginitld grade in September
2010. Based on the evidence at tearing, the Court concludes thhé parents shared an intent

to make Cyprus their familjjome beginning in 1997, Sétolder v. Holder 392 F.3d 1009,

1020 (9th Cir. 2004) (“[1]f a child is born whereettparents have their bigual residence, the
child normally should be regarded as a habituatleggiof that country.”) On the record before
the Court, it is clear the parents now have déifeérintents; however, this difference in opinion

cannot serve as a basis for changing the egtablisabitual residence of the Children.
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Additionally, under Cyprus laW,Savvas had joint custody rights over the Children at the
time of the retention. Up until the time the Chdd were wrongfully retained, there is no real
dispute that Petitioner was exercising thoseazlystights. Thus, Savvas has established a prima
facie case of wrongful retention.

B. Hague Convention’s Defenses & Exceptions

“A child retained abroad over m@ztion must be returned tus or her state of habitual
residence unless tliespondent can establish one of the mtedifor defenses or exceptions. . . .
The exceptions are ‘narrow’ and must be narrowly construed.” NicoB@® F.3d at 105
(citations omitted). In this case, the Mothesass two possible defenses: (1) that the Father
“consented to or subsequently acquiesced in tihmval of retention” of N.C. and A.C. or (2)
that “there is a grave risk that . . . returf flee Children] would expose [them] to physical or
psychological harm or otherwise place the chdd]rin an intolerable situation.” Hague
Convention art. 13(a) & (b)The Court addresses each of these defenses in turn.

1.  Consent or Acquiescence

A respondent opposing the return of ail&hon the grounds of consent and/or
acquiescence must prove that either exceg@piies by preponderancethie evidence. Se&2
U.S.C. § 11603(e)(2)(B).

Consent “focuses on [the Father’s] intenior to the . . . retention” and “may be evinced
by the petitioner’s statements or conductjolihcan be rather informal.”_Nicolspf05 F.3d at
105 (citations omitted). However, “[tlhe fact treapetitioner initially allows children to travel,
and knows their location and how to contact thelmes not necessarily constitute consent to

removal or retention under ti@onvention.” Baxter v. Baxte#23 F.3d 363, 371 (3rd Cir. 2005)

(citations omitted). There was evidence thaz&beth was planning not to return to Cyprus at

® SeePet. Ex. 1 (sections of Cyprus’ “Parents and ChildrdatRas Law No 216 of 1990,” as amended until 2008).
17



the time of departure in Ju2€10 and that she attempted tmeince her husbarntiat the entire
family should move to the United States. Heoesw the preponderance of the evidence also
shows that Savvas resisted these attempts andlwauk refused to allow Elizabeth to take the
Children to the United States for anything ottiem a vacation. Ultimately, Respondent cannot
carry her burden to show that Petitioner consented to relocating the Children to the United States
permanently.

2. Grave Risk

Alternatively, Respondent also seeks to ldsth the “grave risk exception to return
under the Hague Convention, which requires h@rowe by clear and conwing evidence that
there is a grave risk thattuening to Cyprus will exposeghe Children to “physical or
psychological harm or otherwise place [them]am intolerable situatm” Hague Convention
art. 13(b). “Under Article 13(b), ‘grave’ meansrere than serious riskjut it need not be an

immediate risk.Danaipourv. McLarey 286 F.3d 1, 14 (1st Cir. 2002pdnaipourl) (citing

Hague International Child Abdtion Convention: Text and Igal Analysis, 51 Fed.Reg. at

10,510.);_see alsWalsh v. Walsh221 F.3d 204, 218 (1st Cir. 2000The Convention does not

require that the risk be ‘immedé&t only that it be grave.”)

" Although Respondent mentions amEgcence in her prehearing briefeté was no evidence of acquiescence or
discussion of acquiescence at thearivgg “[A]cquiescence under the Contien requires either: an act or
statement with the requisifermality, such as testimony in a juditiproceeding; a corvting written enunciation

of rights; or a consistent attitude of acquiescence aggnificant period of time.”_Friedrich v. Friedrich8 F.3d

1060, 1070 (6th Cir. 1996). The First Circuit has noted that entry of a consent order providing permanent custody to
the respondent parent would amount to “formeduiescence” by a petitioning parent. Nicols805 F.3d at 106.

In Nicolson the First Circuit also indicated that courts cbirfer acquiescence by conducting a subjective intent
inquiry of a parent’s intentions. ldt 107 & n.5. When courts have infegiracquiescence, there has typically been

a clear pattern of behavior on the part of the petitioner indicating a lack of interest in the child and/or in obtaining
the return of the child. Here, there is no evidence of any consent order and the Petition for Return was filed quickly
and pursued vigorously. Sesg, In re Leslie 377 F. Supp. 2d 1232, 1247 (S.D. Fla. 2005) (petitioner’s relentless
pursuit of legal channels in two countries isdnsistent with acquiescence); Bocquet v. Qu2Rb F. Supp. 2d

1337, 1351 (S.D. Fla. 2002) (where petitioner fought comgigtto have child returnethere was no acquiescence).

In short, in this case, there is no ende to support acq@ieence by the Father.
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The evidence presented to support this defdais into three cagories: (1) sexual
abuse of the Children, (2) physical abuse of@hddren and (3) spousal abuse of the Mother.
The Court discusses eachtlbése allegations in turn.

1. Sexual Abuse

Under First Circuit precedent, clear andnvincing evidence of sexual abuse by a
petitioner can place a child in dmtolerable situdon and support a grawesk exception to

return.” Danaipourl, 286 F.3d at 15-1@anaipourv. McLarey 386 F.3d 289, 296 (1st Cir.

2004) Panaipourll) (upholding district court’s sexual aleuBnding). “A finding that a child is
currently not experiencing seee psychological effects of seal abuse is not necessarily
dispositive” of thegrave risk questionDanaipour, 286 F.3d at 17. Notably, while a court must
make a determination as to whether alleged abigser did not occur, the Court need not have a
full forensic evaluation before it in evecase to make such a determination. iSeat 19 n.14.

In this case, there is no clear and conwigcevidence of sexual abuse. In fact,
Respondent has simply not established by afgeece that her Childrewere sexually abused
by their Father or anyone elseifig in Cyprus. The “sexualizdaehavior” noted by the Mother,
which she now sees as a sign of sexual athase simply not been corroborated by any other
evidence or testimony. To the extent that M&s exhibited some behavs and reactions in the
United States that may be consistent with skabase, those behavionsay also be explained
by some other event, such as the stress ofjldmiought to the United States and being separated
from his Father with whom he has an undeniably close relationship. The Court firmly believes
based on the evidence that both parents logi tiildren and neither would or did sexually

abuse them. In short, this case is factually distinguishableDamaipour!.
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2. PhysicalAbuse
In order to establish a grave risk defebssed on physical abudbge First Circuit has
generally required “a sustained gatt of physical abuse and/or a propensity for violent abuse.”

McManus v. McManus354 F. Supp. 2d 62, 70 (D. Mass. 200&¢clining to find grave risk

based on “serious” harm and a history of “physical discipline and psychological distress”)
(collecting cases). The evidence of physical almfshe Children in this case is limited and by
no means sustained. The Court has found th@t Was hit once by kigrandmother with a
wooden spoon and that his Father has physiddiBgiplined him on multiple occasions by
pulling his ear. With respect to A.C., the eamde shows that on one occasion her father caused
a scrape to her nose when he reacted to bditagn b There is no cleand convincing evidence
to support a finding of grave risk balsen physical abuse of the Children.
3. Spousal Abuse

The Supreme Court has recently recognizedahmabther might demonstrate “grave risk”

to “her own safety” and thereby establish ttihe child too would suffer ‘psychological harnm’

or be placed ‘in an intolebde situation.” _Abbot v. Abbgt--- U.S. ---, 130 S. Ct. 1983, 1997

(2010) (citing_Baran v. Beatyp26 F.3d 1340, 1352-53 (11th C2008) & Walsh v. Walsh?21

F.3d 204, 220-21 (1st Cir. 2000)). In Walshere was ample evidence to support severe spousal
abuse over an extended period as well as adeellimented history of slence and disregard

for the law. _Seé&Valsh,221 F.3d at 209-12. However, few cases have managed to present a
similar “clear and long histy of spousal abuse,”.ict 220, to support a grave risk defense. See,

e.q, Whallon v. Lynn 230 F.3d 450, 460 (1st Cir. 2000) ytn's allegations of verbal abuse

and an incident of physical shoviage distinct from the ‘cleama long history of spousal abuse’

presented in WalsH
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In this case, the Court does not condonsewk to minimize the verbal and emotional
abuse Elizabeth claimed that she has experiethaadg her marriage. However, crediting all of
her testimony’, the Court is left with a finding thatliZabeth was subjected to some verbal and
emotional abuse and that there was one incidephysical abuse. Thiacident did not require
any medical treatment. This limited history dfuge does not rise to thevel of spousal abuse

found in Baranor Walsh SeeBaran 526 F.3d at 1342-43 (detailing repeated incidents of

physical abuse and threats against mother and child); W#I8HF.3d at 209-212 (detailing five
years of “violent behavior toward . . . wife and others”). Additionally, the record does not reflect
that N.C. and A.C. have witnessed their fathemg abusive toward their mother. Likewise,
there is nothing in theecord that would all the Court to conclude that the Children will
witness spousal abuse upon return to CyprustheRathe Mother testified that the marriage is
over and she will not return to Cyprus under any circumstances. Thus, the Court cannot
conclude the Children would sufférom psychological harm or be placed in an intolerable
situation based on spouséaluse if they are returned.

Finally, the Court considers whether the comed evidence related to physical abuse and
spousal abuse, along with the more generalieedience relating to the influence of the
Charalambous family in Cyprus, uqots a grave risk defense. Quite simply, the total weight of
the evidence does not present a clear and cangirtase of grave risk. Ultimately, the grave
risk defense is a narrow one and the Court mustbeful to avoid “substituting a best interest of

the child analysis for the analysisee Convention requires.” WhallpB30 F.3d at 460.

8 Notably, the Court’s findings do netcite Elizabeth’s testimonyerbatim. In the Court's assessment, Elizabeth
lacked credibility in some respects given her interests in the outcome of this matter and her apparent fragile
emotional state. Notably, Savvas’ testimony also lackedilaitity in that his lack of memory as to certain events

(e.g. the wooden spoon incident) clearly reflected his desire to avoid any testimony that did not supportdis desire
outcome on this Petition. On many issues as to which SandElizabeth are the ordirect witnesses, there was
significant disparity in their testimony.
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This is a sad case. The Mother now genyitelieves that a return to Cyprus would
place her in an intolerable situation. Thus, Bas indicated she will nateturn to Cyprus.
However, her subjective perceptiof a threat is not corroborated by other evidence in the
record. Ultimately, the Court cannot and willtravder the Mother to return to Cyprus. See

Simcox v. Simcox511 F.3d 594, 610 (6th Cir. 2007) (findi an undertaking that required the

Mother to accompany the Children back to Mexg@mappropriate based on the assumption that

the Court may not compel the retwf the parent, only the abdudtehildren);_Fari v. Pritikin-
Fabri 221 F. Supp. 2d 859, 873 (N.OL 12001) (noting that # mother could choose to
accompany the child back to Italy or theil@lwould return with the father).

It is horribly sad to considehe possibility that these Chileln may lose all contact with
their Mother as a result of being returneigprus. Although the Court received no evidence as
to how this might impact the Children, the Clooan only imagine that it will be traumatic,
especially for A.C? However, the alterniae of allowing these chileén to remain wrongfully
retained in this country igqually likely to traumatize the Children. As the Supreme Court
recently noted in Abbatt

An abduction can have devastating consaqas for a child. ‘Some child psychologists
believe that the trauma children suffer froinese abductions is one of the worst forms
of child abuse.’” A child abducted by one pdres separated frotie second parent and
the child's support system. Studies haveve that separation by abduction can cause
psychological problems ranging from degsion and acute stress disorder to
posttraumatic stress disorder and identity-foraraissues. A child abducted at an early
age can experience loss of community arabity, leading to dneliness, anger, and

fear of abandonment. Abductions may @mevthe child from forming a relationship
with the left-behind parent, impaidrthe child's ability to mature.

° It is notable that two separate Hague cases in this country have indicated that Greek courts have improperly
broadened the scope of the grave risk defense when dineluded that the defense was satisfied by the fact that
young children would be separated fridmir mother and thereby be exposegsgchological harm or placed in an
intolerable situation._ Se@&svesta v. Petrouta$80 F.3d 1000, 1020-21 (9th Cir. 2009); Diorinou v. MezRi37

F.3d 133, 144-45 (2d Cir. 2001) (describing the “Greek courts’ use of Article 13(b)” as “involv[ing] little more than

an assessment of the children’s best interests”).
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130 S. Ct. at 1996 (internal citations and quotationgted). In short, the impact of any loss of
contact with the Mother is something that must be resolved by the courts of the Children’s

habitual residence._ See, e.Walsh 221 F.3d at 218 (noting that the harm for a grave risk

exception “must be ‘something greater than wilaubrmally be expected on taking a child away

from one parent and passing him to anothdguoting Re. A. (aMinor) (Abduction) [1988],1

F.L.R. 365, 372 (Eng.C.A.)).

[ll.  CONCLUSION
The Court hereby GRANTS the Petition for Return (Docket # 1) subject to the following
undertakings:

1. Respondent is ORDERED turn over the Children tthe custody of the Petitioner
not later than Wednesday, October 20, 2010.

2. Respondent shall not remove\.and A.C. from the District of Maine absent prior
approval by this Court. Upon receipt afi affidavit from Respondent or Petitioner
indicating that the Children’s passports will be used solely for the purpose of travel to
Cyprus in accordance with this Order, ther&Ishall return the passports of N.C. and
A.C. to the affiant.

3. The parties shall seek a detenation as soon as possible from a court of competent
jurisdiction in Cyprus regarding the cady, support, and visitation with respect to
the Children.

4, The Court will welcome amendmentstteese undertakings upon mutual agreement

by the partis.
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5. Nothing in this Order shall prevent thdenant courts in €prus from making an

independent determination with resptcthe custody of N.C. and A.C.

SO ORDERED.

/s/IGeorgeZ. Singal
U.S.District Judge

Dated at Portland, Maine on tHi&th day of October, 2010.
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