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UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

Mr. and MRS. DOE individually and as )
parents and next friends of JANE DOE, )
a minor,

Plaintiff
V. NoO. 2:18-cVv-00259-LEW
CAPE ELIZABETH SCHOOL
DEPARTMENT,

N N N N N N N

Defendant

MEMORANDUM DECISION AND ORDER

Plaintiffs Mr. and MrsDoe, individually and as parents and legal guardians of Jane
Doe, appeal froma decision ofthe Maine Department of EducatiociMDOE”") issued
pursuant to the Individuals with Disabilities Education AGDEA”) , 20U.S.C. 88 1400
et seq andMaine’s laws regarding education of exceptional student#y BOR.S. 8§
7001et seq.At the close of the Department of Education Due Processrigetre hearing
officer found in favor of the Defendant, Cape Elizabeth School Department, and denied
Plaintiffs’ request for reimbursement of the costs associated with Plaintiffs’ unilateral
placement of Jane at two eoftstate private educational and therapeutic institutions
Following a review of the administrative record and after receiving argument from the
parties in a hearing held on March 5, 200AFFIRM the judgment of the hearing officer

for the reasons discussed below.
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STATUTORY BACKDROP

Theaim of the IDEA is to “ensure that all children with disabilities have available
to them a free appropriate public education” that provides “special education and related
services” tailored to the “unique needs” of the individual child and designgatdpare
[the child] for further education, employment, and independent living.” 20 U.S.C. 88
1400(d)(1)(A), 1401(9)see also Bdof Educ.of Hendrick Hudson Cent. Sch. Dist.,
Westchester Cty. v. Row]edb8 U.S. 176, 203 (1982) (“Insofar as a State is required to
provide a handicapped child with a ‘free appropriate public education,” we hold that it
satisfies this requirement by providing personalized instruction with sufficient support
services to permit the child to benefit educationally from that instructionMiaine
educationaw is tothe samesffectand empowers the Mairitate Boaraf Education to
“formulate[] policy and enforce[] the regulatory requirements of school administrative
units.” Goodwin v. School Admin. Dist. No.,3821 A.2d 642, 645 (Me. 199820-A
M.R.S. 88 403A (empowering the Board to enforce regulatory requirements), 7201 (“All
students must be providedith equal educational opportunities and all school
administrative units shall provide equal educational opportunities for all children with
disabilities.”),7204 (providing that the state plan for education of students with disabilities
“may not require services that exceed minimum federal requirements”).

To ensure that every disabled student receives a free appropriate pubhbti@n
(“FAPE), state and federal laws require schools to identify children who qualify as
disabledor who the schosl reasonablysuspect may qualify as disabjeexperience
adversity in educational performance due tortbesability, and heed speciaéducation
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and related services by reason of the disabiilityir. I. ex rel. L.l. v. Maine Sch. Admin.
Dist. No. 55480 F.3d 1, 134 (1st Cir. 2007). When these circumstances are evident with
respect to a particular child, a school must evaluate the child to determine if the child is
eligible for statutory benefits, and, o, develop a customizaddividual education plan
(“IEP™) designed to provide thehild with a “level of educational benefits commensurate
with a FAPE.” C.G. ex rel. A.S«. Five Town Cmty. Sch. Dist513 F.3d 279, 285 (1st Cir.
2008).

If a family believes the school has failed to identify a child as qualifying for special
education services or &herwisefailing to providea FAPE and those concerns are not
resolved by the school, the pareptsguardians may request an impartial due process
hearing before a hearing officer acting on behalf of the state educational agency. 20 U.S.C.
§ 1415(f)(1)(A); 26A M.R.S. § 7207B.! Families or school districts “aggrieved by the
findingsand decision” of the hearing officer may challengestimaen state superiocourt
or federal district court. 20 U.S.C. § 1415(i)(2)(A); 20-A M.R.S. 8 7207-B(2)(B).

BACKGROUND

Jane Doeattended Cape Elizabeth schools from kindergarten intcelegenth-
gradeyear? Janeattended school on a consistent basis and was a strong student, but as
reported by her parents, began to display oppositional behaviors including “behavioral

outbursts and defiance” when she was four or five years®I@627, 2677. Her father

1 Mediation is also an option. 20-A M.R.S. § 7207-

2 Jane is now 18 yeaddd and received her high school diploma from Stansbury Academy in Sandy, Utah,
on January 23, 2018. Comfjl8; Pl Memo { 2 (ECHNo. 15, #58)R.326.
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reported that thdrequencyof these volatile behaviors “intensified since [Jane] hit
puberty.” Id. at 2677.
l. NINTH GRADE (2014-2015)

During her ninth-gradeyear at Cape Elizabeth High School (“CEHS”), Jane
performed well academically she arolled in many honar classes ancarnedan
unweighted grade point avera@f&PA") of 91.85.R.889. In addition to her coursework,

Jane participated in the school swim team, tennis team, and chessRcI880 Her
guidance counsel@nd parentgsepated no disciplinary problensat school.R. 890, 2629

In contrast to her academic success, her pareptsted an uptick in “behavioral
outbursts and. .escalating behavidrat home.R. 2488 In aprogress note, one of Jane’s
treating physiciansnoted that the Doesndicated that Janexperienced “extreme
fluctuations in mood” and had even made threats to run away from home or call the Cape
Elizabeth police on the Doesld. On January 26, 2015, the Does requestetisis
assessmenait Sweetsér due to Jane’s reported “increasing irritability, oppositional
behaviors and moodinessi relation to her refusal to fill out an application for boarding
school R.2627 The crisis assessment evaluator indicated Jane “presents as cooperative
and frierdly” and recorded Jane’s statements that “she does not fit in with her,fdmily
also noted &history of poor social skills, low tolerance for frustration, impulsivity and

verbal aggression toward othérdd. The evaluator concluded Jane was “ncgafa &

3 Sweetser is a “mental health and behavioral health organization with officegltout Maine.”Def.’s
Mem., 3 n.3 (ECF No. 19, #100).
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home anddid] not need a higher level of careld. Jane was not admitted following the
crisis assessmentd.

Near the end of nintigrade, the Does enrolled Jane as a residential student at the
Hyde School in BathMaine,but removed her after about six weblesause the schoodid
not meet the Doe’s expectations regarding disciplRe3167.

Jane returned to CEHS and finished her ninth-grade year with significant academic
successR.889, 3167 At the close of the year, Jane had been absent only once (other than
her time spent at Hyde), tardy without excuse twice, and dismissedseaégtimes for
various reasons ranging from doctors’ appointments to “tddr.at 1090, 2168-69.

Il. TENTH GRADE (2015-2016)

Jane’s academiachievementsontinued through heenth-gradeyear She once
again enrolled in various honors classes as well as one Advanced Plastatmsids class.
R.904. At the close of her tentprade year, she earned an unweighted G89.32. R.

904, 1058. As in hefreshman yearJane’s teachers reportdtht shewas apleasanaand
hardworking pupil.R.4312, 434.

However, Jane’s relationship and interactions with her parents became more
tumultuous during her tentfradeyear. During the 201582016 school yealone the Does
(and once, Jane) called the Cape Elizabeth Police orbomasionsR. 2881, 2883, 2886
2888, and Jane underwent fizasis assessment evaluatiatsSweetser R. 2632, 2638,

2643, 2669, 2677.In response to these familial tensiodgnebegan meeting with
Elizabeth MurphyLewis, a school social worker at CEHS. 1213; 3894 and the Doe

family began meeting with a family therapi§bm Fitzgerald.R.2405.
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On multiple occasions, Jane’s parents sought to have Jane “placed in g"faaiity
medical practitionergepeatedlydetermined that Jane did not meet the criteria for
hospitalization R. 2424; see alsoR. 2638 (indicating that after conducting caisis
assessment, &weetser caseworker concluded that Jane met “all criteria tmrrdrame
with her parents”); 28885 (recording that when a Sweetser caseworker told the Does that
“she did not feel that [Jane] met the criteria for an emergency admission,” the Does
“became upset and told [the caseworker] that they just can’t handle [Jane] anymore”);
2886 895 (recording that the Does told responding officers that thesnted their
daughter taken somewhere” although Jane was later determined to not meet the criteria for
hospitalization);2675, 28890 (ecording that after Jane returned unexpectedly from
staying at a friend’s house, the Does called the police, Ms. Doe insistirtgeihdtvanted
[Jane] removed and that she didn’t care where she went but that she could not be at their
house,” ultimately resulting in the police persuadiage to go to the hospital voluntarily
“as the parents were adamant that she go to the hospital immedibtglggtingthat Jane
was not admitted as she was “at low-risk for hurting herself or others”). However, on one
occasion, Jane was admitted to a Sweetser Crisis Stabilization Unit in Saco “due to serious
family conflict during which she made suicidal statements,” but was released after three
days. R.2726, 2736, 2871.

The record indicates CEHS was awar#hefconflict in the Doe family and prowal
academic support throughout. For example, when Jane was admitted to the Saco Crisis
Stabilization unit, the Director of School Counseling at CEHS forwarded homework

assignments to Sweetser for Jane to compRt@21Q On March 14, 2016, Jane’s CEHS



teachers were notified via email that “she is having significant personal and family issues
at this time that may impact her academiée will attempt to speak with you on a case
by case basis for assignments that are missing or IRteL.222.

In late March 2016, the Does obtained an assessment of Jane from psychologist
Dr. Francoise ParadidR.894. As part of this evaluatio)r. Paradis interviewed not only
Jane, but alsdir. and Mrs. Doe andane’s CEHS social workéy]s. Murphy-Lewis Id.
Dr. Paradisnoted that[tlhe only area of difficulty[Jane]has is within the familiyand
attributed Jane’s negative behaviors “to the pressure she feels from her parents’ demands
that are in conflict with normal adolescent development as she struggles to form her own
identity.” R.901-02 In Dr. Paradis’s assessment, Jarasa “strong, happy young woman
who is having some mild depression and anxiety as a reaction to her home situation.”
902 While Dr. Paradis diagnosed Jane with “Adjustment Odeorwith disturbance of
mood and conduct” as well as “Generalized Anxiety Disorder,”Paradis notedhere
was “no evidence of any other mental illnes§d: Dr. Paradis summarized her view of
the conflict between Jane and her paréiiter parents seem to have pathologized what in
most homes would be considered normal teenage behavior or rebeRicd01l Mr. Doe
testified that this report was not provided to CEHS until February 201earlyone year
after it was completet.R. 305, 1435.

As the winter semester continued, Jane’s teachers and CEHS administrators

expressed sommoncern regardingane’sacademic performanatue to her absencef.

4 Plaintiffs characterize Dr. Paradis’s evaluation as “flawed” and claim thanfitilmated to a negative
dynamic in the Doe home because it “pitted the Does against each otherMdph'q] 8 (ECF No. 15,
#59).
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1223. In response to those concerids. Murphylewis emailed Jane’s teachers and
requested that Jane be allowed a grace period to improve her giRd&226 Ms.
Murphy-Lewis explained that[Jane] hqd] been experiencing a great deal outside
schoot and expressed her belief that Jam®tild benefit from a bit of flexibility and added
support on our part.’ld.

On May 21, P16, familialtensions once agaerupted,and Jane was admitted to
the SweetseCrisis Stabilization Uni{*CSU”) in Sacountil May 31, 2016.R.2758-2813
CEHS was aware of this absence 8w Murphy-Lewisvisited Jane inhe Saco CSU to
discuss the school work Jane was missing and her ability to complete it before the end of
the school yearR.296. When corresponding with Jane’s teachéts, Murphy-Lewis
referred to the cause of Jane’s absence as “an emergency situRtiaa38.

Once discharged from Sweetstandived in a rented home with haunt R.3204
Jane returned t€EHS andMs. MurphyLewis and Jane’seachers worked wither to
complete her tentgrade year.R.1237-38 Jane took her AP statissiexam and passed
it. R.297.

At the close of the year, Jane hHslexcused absences (12 of which were due to
“medical condition’s and hermplacement aBweetser)l unexcused absence, 14 excused
tardies, and was dismissed early 10 timds.109Q 2169-71 A review of the school’s
Daily Attendance Report indicates that the Does reported many of her tardies and

dismissals as excused for doctor’'s appointmeRt2169-71.



Although the school was aware of tlentours of theincreasingly volatile
atmosphere in the Does’ home throughout the school year, the school ‘intervention team’
“saw no adverse impact at school” and “decided not to refer her for special ediication
Def.’s Memo.7 (ECFNo. 19, #1@); R.4312 Jeffrey Shedd, the principal of CEHSdan
a member of Jane’s ‘intervention team’ testified: “Our sense at the time was that [Jane’s]
issues were largely -4ome issues. At school she presented throughout her sophomore
year as the same very sweet, well-behaved, compliant student that she’d alway$been.”
4312. Sweetser caseworkers similarly noted that up until this point, “[Jarid] ha
[history] of emotional dysregulation or behavioral issues within the school envirghment
and further noted that the Doereport[ed]that [Jane] has never been in trouble for
aggression or violence.R. 2697
[ll.  ELEVENTH GRADE (2016-2017)

In the summer before eleventh gratir, and Mrs.Doe separated andr. Doe
moved into a rented home in Cape Elizab&h3199, 3206 Janemoved in withMr. Doe
R.3206 Jane returned to CEHS for her junior yearlmdan tacomplain of significant
anxiety regarding school attendande.2592 On September 8, 2016, she repotted
nurse practitioner at her doctor’s office that &le“a lot of pressure” andvery judged
while at school.ld. Jane’s attendance at CEHS begadddine and although thaear

majority of her absences were excudgdthe Doesher teachers took notdr. 2171-72.

5 The intervention team consisted of the CEHS leadership, incltiiiRyincipal, the Assistant Principal,
the school nurse, two guidance counselors, the school social workendifigdils.Murphy-Lewis), as
well as the special education department chair4340-41 The team met every two weeks to “review
students who were of concernkR.41341.
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By September 13, 2016 at which pointJane had been absdnio daysand dismissed
early once- twoof Jane’s teachers expressed concerns over her absen¢kevamiuch
[schoolwork] she ha[d] missed alreadyR. 1247 2171. On September 15, 2016, another
one of Jane’s teachers inquired about her absences to CEHS’s Director of School
Counseling.R.1250.

On September 16, 2016justeleven days after school startedane was involved
in a car accidentR. 2582 She was diagnosed with a concussion and was determined to
be in the Yed ne.” R.2583. Jane’s doctor @ered her toest and “not attend school.”
Id. Jane returnetb school after a twoay absence due to her concussion therteafter
was consistentlgeen in the nurse’s office for complaints stemming ftbenconcussian
R.1053 On some days, Janeskedthe nurse’s office three or four timesth physical
complaints Id. However, beginning on September 30, 2016, Jane’s complaints to the
school health ffice began to transition from concussimelated symptoms$o those of
“emotional conceri Id.

During this time, Jane was referreg her treating physiciarte a new psychiatrist,
Dr. BowkerKinley, due to complaints of anxietgduced hives.R.2587. On September
19, 2016, Dr. BowkeKinley diagnosedanewith Generalized Anxiety DisordeR.2585.
Ms. MurphyLewis was in touch with Dr. Bowkefinley andby October 10, 2016yas
generallyaware of Jane’s GAldiagnosis although she had not received confirmation of
a formal diagnosisR. 300, 3979, 3982.

In response to Jane’s increasingbyranon absencesd expressions of anxien

October 10, 20181s. Murphy-Lewissent an email to a CEHS social worker stathmag
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Jane “has been struggling to get to school” and that she wanted to “initiate & 804.”
1258 Up until this point in thechoolyearJane had been absent from sclsadertimes,
but only one of those absences had beexaused R.2171-72

OnOctober 102016,Jane reported lingering symptoms from her concussion to her
psychiatrist, Dr. BowkeKinley. R. 2623. During this same appointment, Jane and her
psychologist discussed Jane’s desire to transfer schools, but the psychologist “reiterated . .
. that [she] did not feel leaving the current school district was a good choice, [and] that her
school district is certainly capable of offering her the support and accommodations that she
needs to be successful at schod®.”2622. During this appointment, Mr. Doe reported to
Dr. BowkerKinley that “concussion and health issues have been driving conflicts around
school attadance.”R. 2623.

The 504 Determination Meetihgvasheld on November 10, 2016 and vedteended
by Mr. and MsDoe as well abs. Murphy-Lewisfour of Jane’s teachers, Jane’s guidance
counselor, Principal Shedd, and Assistant Principal CarpeRt8B88 The 504 paperwork
summarized the school’s concerns: “[Jane] has been diagnosed with anxiety diSbeder
is under treatment. While academically capable, [Jane]'s condition interferes with her
ability to attend school.”ld. The teanfound Jane eligle due to her “anxiety disorder”
andcrafted gplanfor accommodating her disability under Section 504 of the Rehabilitation

Actof 1973, 29 U.S.C. § 794504 Plan™), an approach that is distinct from the formulation

6“504” refers to section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794.

" Interestingly, when scheduling this meetiiMg. Doe indicated thathe was “not certain that the 504 is
appropriate for [Jane], as she is capable of doing her work in a timely manméobseés not to.R.
935.
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of an IEP under the IDEAR.941-43. The 504 Plan included assistance such as tutoring,
allowing Jane to leave ckas needed to see her Social Workethe school nurse, and
prioritizing her various assignmentsid.

On November 14, 2016, Dr. Bowker-Kinley faxed a letter to CEHS stating that she
had diagnosed Jane with “Generalized Anxiety Disorder” and further indicating that in her
opinion, “the symptoms anthallengesssociated with the . . . diagnosis interfere with the
young person’s ability to fully participate in their educaficuch that shewould qualify
for, and benefit from, a 504 plan at schodR’948 Ms. Murphy-Lewis latetestified that
this was the first time CEHS received documentation of a formal mental health diagnosis
from one ofJane’s providersR. 3982.

Near the end of November, CEHS administrators tetstfymade a truancy referral
against the Does to the Department of Health and Human Sefiid¢slS”); however,
DHHS declined to open any proceedings against the CRe310, 4197.

On December 2016,because CEHS was not able to implement theP3@4 due
to Jane’s failure tattend school regularlys. Murphy-Lewissent an ematio the head of
the CEHS special educatiatkepartmenindicating her desire to refer Jane for a Special
Education Evluation® R. 304, 1314. On December 6, 2016, CEHS staff met with the

Does to explain the special education referral processaalbtain consent for Jane’s

8 Although the Does deny receiving any written notice of their rights udeletion 504 at this meeting, the
paperwork signed by Principal Shedd reflects that the Does were provitietbiiie. R. 942.

9 School psychologist Dr. Alina Maria Perez later described this as tty préick turnaround” because
“[ulsually, [CEHS] leave[s] time for the 504 plan to leglace and determine if it's being effective”
before referring a student to special educatikn4419.
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evaluations R.949. Ms. Doe signed the consent form, which indicated she had “received
the statement of procedural safeguards attached to [the] consent'foR951 This

form also indicated that thieeadline to hold amdividualized Education ProgramlEP’)
Team Eligibility Meeting wadorty-five school days upon receipt of consent, orthis
case, February 27, 2017. R. 949, 3573.

After winter break,Jane’spattern of poor attendance once again resurlRed174
In January 2017, the Does began to explore other options for Jane, including an intensive
residential program at McLean Hospital in Massachusd®ts3251-53. The Does also
hired Margie Shaffel, an educational consultant who “works closely with M¢Léan
serve as a resource for placement information for J&n&410.

In the meantime, the school psychologist, Roserdany, began working on Jane’s
special education evaluati@md reached out to the Does to schedule a parent interview
R.1426-30.By early FebruaryMs. Kooy hadsent out thgarent rating scales, conducted
an interview with the Does, and interviewed Ms. Murphy-Levids405, 1427, 1436. On
February 7, 2017Ms. Kooy contacted Jane via email to set up a time for testing, an
interview, and observatiorR. 1456 Jane did not reply tds. Kooy’s email, savis. Kooy
contacted Mr. Doe directlyR. 1460. Mr. Doe responded and confirmed Jane’s resistance
to testing, indicated that he would discuss Ms. Kooy's request with Janeorititided

that he was “not optimistic” Jane would complyl.

0 The Plaintiffs assert they did not receive a copy of the proceduraliaadisgat this meeting. Pl.’s Mem.
1 24 (ECF No. 15, #63). However, the hearing officer credited Principal Sheedtimony (which was
corroborated by Ms. Murphy-Lewis) that “although he had no specific recollectgining the Parents
procedural safeguards, it was standard practice for the special edwzge manager to do” and
ultimately concluding that the Does “failed to meet [the] burden” of “proving, fmgponderance of the
evidence, that they were not provided with procedural safeguardsmaelg mmanner.”R. 343-44.
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The school scheduled the Step 2 IEP meeting for February 17, R0O287.

On February 10, 2017, McLean Hospaatepted Jane for voluntary admissié.

1477. However,on February 14, 201%When Mr.Doe informed Jane that she would be
admitted to MclLearthat day Jane*became hysterical and refused to accompany him
there.” R. 2896 Mr. Doe called the Cape Elizabeth Police who eventually handcuffed
Jane because she refused to cooperate with the responding ofticditse police escorted
her to Maine Medical Centerd. Jane was eventually transferred from Maine Medical
Center to Spring Harbor and admitted for her first inpatient hospitalizafRo®81.

On February 14, 2017Ms. Murphylewis spoke with the Doesnd then
memorialized their conversation via emaiR. 974. In her emailMs. Murphy-Lewis
reiteratecthat the CEHS tearhad methat morningto discuss Jane’s Special Education
testing noting that “[d]ue to student absences, psychological and academic testing have
yet to be completeti!! Id. Furthermore, she repeated the team’s propos$aktend the
IEP evaluation process and meet within 15 school days from [February 14, 2017]"
consideringlane’s absences and impeding admission to McLiR&®i’4, 1457, 1485The
record contains no objection from either of the Does to the extension request.

Spring Harbor discharged Janefebruary23, 2017.R.987. Upon discharge, the
Does arranged falaneto beimmediatelytransferred to a wilderness program called Trails

Carolina in North CarolinaR. 991, 993 The Does notified CEHS of thidgzement via

11n their later filings, the Does indi@that by setting the Step 2 meeting for February 17, 201dSCE
also triggered a second statutory deadline: “Per MaineNgJ8ER 88 V.4.B & V.4.G, [CEHS] was
obligated to send the [special education evaluation] reports to the Does rnibdateebruaryt 4, three
days before the scheduled meeting.” Pl.’'s Mem. 33 (ECF No. 15, #65). Cieadsgting had not been
completed, CEHS did not provide the Does with copies of evaluation reports arafyebt, 2016.
14



emailon February 24, 2014and relayed that Jane would remairails for ten to twelve
weeks.R.411.

On March 3, 2017Ms. Murphylewis sent the Does &ollow-up” email to
“confirm that due to the placement of Trails Carolif@EHS] will be suspending the
process to refer to special education services until [Jane] returns to us upon her completion
of the program.”R. 413 In this emailMs. Murphyiewis also requested copies of any
evaluations or assessments conducted on Jane so the assessments could be “a part of our
special education referral process when it resumes when [Jane] returns to Cape Elizabeth.”
R.1504 Ms. Doe responded to this email and did not contest the suspension of the special
education referradnd confirmed that she would “pass alongany helpful information
.. receive[d] from Trails.”"R.413, 1503

After receiving no information from Traildls. Murphylewis reached out to the
Doesa second time on April 11, 2017, and reiterated her request for colpi@sy
assessments or evaluatiorR. 1507. When Ms. Murphykewis did not hear back from
the Does, she called themmdduring theér conversation, the Does informed her ttiey
intended to plac@ane at a therapeutic boarding school following her discharge from Trails
R.1508.

On May 4, 2017Mr. Doe emailed CEHS’s special education directoregffirm
the Does’ decision to place Jane at Vista Sage in Sandy, &thbrapeutic boarding

school, following Jane’graduation from thd&rails program.R.1511 In this emailMr.
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Doe provided a copy of a psychological evaluation complet&t k@arlyn Daub, Ph.D!?
andstated his conclusion whichhe affirmed was supported Iy. Daub and the staff at
Trails Carolina— thatJane “cannot appropriately return t@ablic-schoolplacement or
any other less restrictive placement, with or without specialized services, at this'time.”
Id. Additionally, Mr. Doe notified CEHS that the Does would be seeking “reimbursement
of the costs we are about to incur for this placementbecause, unfortunately, [Jane]
cannot currently be educated appropriately in a less restrictive setithg.”
On May 12, 2017, CEHS’s special education director sent the Does atdetter

explain why Jane’s special education referral process had not yet been conipl&6t)
She stated:

Although the School Department began the evaluation process, we

were not able to complete it due in part to [Jane’s] absences on days

that testing was scheduled, and because [Jane] was hospitalized on

Februaryl3 due to an incident which occurred outside of school, first

at Maine Medical Center and then at Spring Harbor Hosphtalyou

know, [Jane] never returned to Cape Elizabeth, and so we were never

able to complete her testing to determivex eligibility for special

education.

Id. On May 12, 2017, because CEHS had finally received some of the documentation

requested from Trails Carolina amt. Daubs, CEHS proposed “conven[ing] an IEP

12 The hearing officer strongly rejectethe medical opinion of Dr. Daubs, stating: “I have been an
adjudicator for IDEA disputes since 2002 and have read hundreds if not thousgsyshmlogical
evaluations. Dr. Daubs’ report is the only one | can recall by a psychologigtigvhot provié data to
support her testing or her conclusions. The Parents claimed they wahtethflarency in the process,
but Dr. Daubs was the opposite of transparent. . . . Her evaluation of the Stadentanclusions that
lacked supporting evidence, comiadl inappropriate test choices and assorted err®831-32.

13 As noted by the hearing officer: “[T]here were no actual doctedessues in Trails’ discharge summary
or Dr. Daubs’ report that supported the need for a residential #eapiacementFurthermore, none of
the other mental health professionals who had seen or treated the Stutlerpast had made such a
recommendation.R.318.
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meeting to determine 1) if we have sufficient information to determine eligibility for
special education and 2) if not, what additional information we would nedd.”

On June 92017,Jane’s IEP team met to review the Daubs and Paradis report and
to determine whether Jane qualified for special education based on the ¥epart75.
The meeting records once again indicate the Does were provided with Procedural
Safeguards at the start of the meeting and the Does signed forms to thatRfdiZ6.
After reviewing the two evaluation)e |IEP teamconcluded first that they did not have
enough information to make an eligibility determination as the two outside evaluations
failed to “adequately address[] problems [Jane] had in rel&i@chool” orto include a
school observationld. Second, the team determined that CEHS would need to conduct a
Functional Behavioral Analysis(*FBA”) to determine if Jane qualified for special
education servicedd. As part of this Functional Behavioral Analysis, CEHS planned for
an evaluatoto “speak with staff at both [residential school] locations and observe [Jane]
in her current setting.”ld. The Does provided only limited consent to ##®&A and
prohibited any communications with Jane or clinical evaluaimtsdethe presence dflr.
or Ms. Doe!® R.1078. Because the Does were unwilling to provide unlimited consent,
Dr. Blier —an independent psychologist who attended the IEP team meeting and who was

asked by CEHS to complete the FBAvasunableto conduct the FBA as evaluating a

14 School psychologiddr. Alina Perez attended the meeting and reviewed the evaluations featheR.
1077 Independent psychologi€ir. Heather Blier also attended the meeting to provide additional
expertise angarticipated in theeview of the informatiomprovided to the IEP teanR.1077-78.

15 Independent psychologibr. Blier “stated that she wddibe unable to do the FBA if the parents insisted
on being present for clinical interviewsR.1078 Despite this, the parents’ representative indatttey
would not be willing to provide full consent.
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child with her parentsrpsentwould have been a deviation from her standard of practice
R.1091.
IV.  TwELFTH GRADE (2017-2018)

Jane remained at Vista Sage throughout the summer leading into her-gretféh
year. Due toDr. Blier's unwillingnessto conduct the FBA, CEHS contracted wibn.
Thomas Higbee, Ph.D., BCBA-D, of Utah State University to perform the FBA108
On September 20, 201Dy. Higbee interviewed Janat Vista Sagé® R.115Q In his
report he explained thah &BA “is typically conducted when a student in public education
Is engaging in aberrant behavior that is so severe or intense that it places the student at risk
for being placed in a more restrictive educational environfheR. 1148. However,
becauséis behavioral observation and staff reports indicated that Jane had been “a ‘model
citizen’ since arrival and that she had not displayed any significant behavioral problems,”
he concluded it was impossible to conduct the EBAhere “was no aberrant behavior for
[him] to assess.’ld.

On October 24, 2017, Jane’s IEP team met once again and baBedHigbee’s
conclusions determinetthat Jane was eligible for special education services “under the

disability category of Other Health ImpairmentR. 1168 At this meeting, the Does

18 During this interviewDr. Higabee asked Jarfwhat led to [her] not having success in [high school].”
R.1152. In response, Jane related that she had been in a car accident, received a concustsigadand s
at home for a month, which resulted in her falling behind in her courseWkl52 She then stated
that falling behind led to her feeling “really overwhelmed” and so she “stayed tooaseape from the
overwhelming amount of work.R.1152.
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signed a notice that they had been “given and reviewed [their] annual copy of the Notice
of Procedural SafeguardsR. 1175.%7
THE ADMINISTRATIVE DECISION

On November 1, 2017, the Doied a hearing requestith the Maine Department
of Education. R. 279, A SpecialEducation Due Process Hearing Officer conducted a
hearing over seven daysJanuary and Februgrg018. 1d. In preparation for th hearing,
the parties submitted nearly 2,500 pages of exhiliks280Q Witnesses at the hearing
included Mr. and Mrs. Doe, severaf Jane’s treatinghysicians and cosebrs, and
administrators and staff from Cape Elizabeth High SchRoR79.

At the close of the hearing, the hearing officer found in favor of the Defendant, Cape
Elizabeth School Departmengpecificaly, the hearing officer held:

1. The District did not violate its child find obligation or its
obligation to evaluate, identify and pladdane] in special

education.

2. The District did not violate the IDEA by failing to provide the
Parents with notice of their procedural safeguards.

3. As the District did not violate the IDEA, it is not responsible [for]
any costs incurred by the Parents associate with their unilateral
placement of the Student at Trails or Vista Sage.

R.345.

17 Jane completed her high school requirements early and graduated fromhioighoscJanuary 23, 2018,
with a GPA of 3.56. R. 2165. Since graduation, Jane has remain¢ahinnla “step down” program
and has been accepted to several colleges. R. 3026.
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DISCUSSION

l. STANDARD OF REVIEW

The IDEA requires that | review the administrative record arising from the due
process hearing, giving “appropriate deference” to the hearing officer in light of her
expertise inthe administration of special educatiservices Greenbush Sch. Comm. v
Mr. & Mrs. K, 949 F. Supp. 934, 938 (D. Me. 19963 als®0 U.S.C. § 1415(i)(2)(C)
Roland M. v. Concord Sch. Comr10 F.2d 983, 989 (1st Cir. 1990)urists are not
trained, practicing educators. Thus, the statutory scheme binds trial courts to give due
weight to the state agerisydecision in order to prevent judges from imposing their view
of preferable educational methods upon the Statéstations and internal punctuation
omitted). When dealing with issues that implicate factual determinations made by the
administrative agency, | will give more deference to the hearing officer's findings.
Lamoine Sch. Comm. v. Ms. Z. ex rel. N353 F. Supp. 2d 18, 30 (D. Me. 200&) J.B.
v. WellsOgunquit Cmty. Sch. Dis2014 WL 4100903, at *% (D. Me. Aug. 18, 2014)
(“Even as to findings of fact, the court retains the discretion, after careful consideration,
‘to accept or reject the findings in part or in whole.”) (citimigwn of Burlington v.
Department of Educ.736 F.2d 773, 792 (1st Cir. 1984ff'd 471 U.S. 359 (1985)).
However, when confronting an issue that is “more a matter of law,” | will give less
deference as “the educational expertise of the agency is not implicied!"v. Maine
Sch. Admin. Dist. 55416 F. Supp. 2d 147, 157 (Me. 2006),aff'd, 480 F.3d 1 (1st Cir.
2007);see also Deal v. Hamilton County Bd. of Ed®82 F.3d 840, 849 (6th Cir. 2004)

(“Less weight is due to an agensydeterminations on matters for which educational
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expertise is not relevant because a federal court is just as well suited to evaluate the
situation?). As stated by the First Circuit, “[a]lthough the exact quantum of weight [given

to the administrative proceedings] is subject to the district judge’s exercise of informed
discretion, the judge is not at liberty either to turn a blind eye to administrative findings or
to discard them without sound reasohénn v. Portland Sch. Comy898 F.2d 1083, 1087

(1st Cir. 1993) (internal citations omittedge also G.D. v. Westmoreland Sch. D830
F.2d942, 946 (1st Cir.1991)(ioting Burlington 736 F.2d at 792'While the court must
recognize the expertise of an administrative agency, as well as that of school officials, and
consider carefully administrative findings, the precise degree of deference due such
findings is ultimately ‘left to the discretion of the trial court.™).

Following this review!® | mustthen make an “independent decision whether the
Hearing Officer's determination is supported by a preponderance of the evidence.”
Greenbush Sch. Comm49 F. Supp. at 938ge also Lt. T.B. ex rel. N.B. v. Warwick Sch.
Comm, 361 F.3d 80, 83 (1st Cir. 2004) (reaffirming that the court’s “independence is
tempered by the requirement that the court give ‘due weight’ to the hearing officer’s
findings”); Roland M, 910 F.2dat 989 (indicating that the reviewing court must make an
“independent ruling based on the preponderance of the evidence”). Thus, my review “falls
somewhere between the highly deferential ebranr standard and the ndeferentialde

novo standard” —an intermediate level of review that has been characterized as “one of

18 1f the parties had made a request, the IDEA requires me to “hear additidcence.” 20 U.S.C. §
1415(i)(2)(Q(ii)). However, as the parties have made no such request, | am under no requiem
review additional evidence.
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involved oversight.*® D.B. ex rel. Elizabeth B. v. Esposi&¥5 F.3d 26, 36 (1st Cir. 2012)
(internal quotation marks and citations omitted).

Finally, the party seeking relief from the hearing officer’'s findings or decision
shoulderghe burden of persuasioidampton Sch. Dist. v. Dobrowolski76 F.2d 48, %
(st Cir. 1992) Mr. |, 416 F. Supp. 2dt 156 Thus, the Does must prove by a
preponderance of evidentthat thehearingofficer's award was contrary to law or without
factual support.”"Maine Sch. Admin. Dist. No. 35 v. Mr. & Mrs, R76 F.Supp.2d 15, 23
(D. Me. 2001), (rec. decaff'd Feb. 27, 2002)ev’d on other grounds321 F.3d 9 (1st Cir.
2003);R.C. v. York Sch. Dep2008 WL 4427194, at *26 (D. Me. Sept. 25, 20@8Hd,
2008 WL 5135239 (D. Me. Dec. 5, 2008Yhe Parents bear the burden of persuasion that
the decision they challenge was wrong.”).
Il.  ANALYSIS

Plaintiffs seek review of the hearing officer’s decision and assert the hearing officer
erred “both as a matter of law and as a matter of’faCompl., 21 (ECF No. 1, #21
Plaintiffs’ specific contentions, which this analysis will track, are that Cape Elizabeth
School District A) waitedtoo long to identify Jane as eligible for special education and
refer her for evaluation, thereby violating her right to a FAIREer the IDEA; B) failed

to evaluate Jane within the regulatdoyty-five school day time framend C) failed to

191n applying this standard, “[f]irst, the Court carefully revietvs entire record of the due process hearing
Second, appropriate deference is given the Hearing Officer and [her] egpesirticularly with regard
to factual determinations Finally, the Court makes an independent decision whether the Hearing
Officer's determination is supported by a preponderarfidtbe evidence.The Court may also account
for additional facts presented by the parties should it find such femdtble and supported by the
evidence on the recordGreenbush &. Comm. v. Mt& Mrs. K, 949F. Supp 934, 938 D. Me. 1996).
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provide the Does with notice of procedural safeguards under IIDE&Atimely manner
Compl. 22 (ECF No. 1, #22). Furthermore, ees allege (pthat the hearing officer
failed to “conduct the proper legal analysis” when she allowed “bias to infect her view of
the evidencé Pl.’s Mem of Law (“Pl.’'s Mem.”), 18 (ECF No. 15#74). Finally, lased
on these alleged violations, Plaintiffs request (E) that this Court not only vacate or reverse
the hearing officer’s order, but also order Defendaneimburse Plaintiffdor all costs
associated with Jane’s unilateral placemantTrails Carolina and Vista Sageosts
associated with Plaintiffs’ hiring afvaluation and educational consuligobsts of Jane’s
post-graduation transition program, and Plaintiffs’ attorney’s fees and d¢dsts.
A. CHILD FIND OBLIGATION

The Does firstontend the Cape Elizabeth School Department violédetChild
Find” obligation under the IDEA by failing faromptlyidentify Jane as eligible for special
education.Pl.’s Mem, 20 (ECF Nol5, #76).

Schools receivingederal funding are requireldy law to have procedures and
policies in place to ensure theentify (and then evaluatég]ll children with disabilities
.. . regardless of the severity of their disabilitieswho are in need of special education
and related servicgs20 U.S.C 8 1412(a)(3)(A),as well as[c]hildren who aresuspected
of being a child with a disability . . . even though they are advancing from grade to grade.”
34 C.FR.8§300.111(c)(1) (emphasis addeshe als®5-071C.M.R. ch.101 (“MSER")§

IV(2) (describing Maine schodl&child find” obligationsfor children age three to twenty

A child is considered a “child with a disability” when the child has one of thirteen disabling
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conditiong® and “by reason thereof, needs special education and related s&na€es.
U.S.C. § 140@3)(A); 20-A M.R.S. § 7001(2B)(B). The initial issue of eligibility for
special education services involves a “difficult and sensitive’ analyMs.”l. ex rel. LI.,
480 F.3d at 4.

As indicated by the statutory languagengrally a school’s “childfind duty’
requires the school to identify amefera childwhen the school has reason to suspect
student has a disability that will impact educational performance coupled with “reason to
suspect that special education services may be needed to address that disakility.”

Five TownCmty. Sch. DistNo. 2:05¢cv-237,2007 WL 494994, at *25 (D. Mé&eh 12,
2007),report and recommendation adoptet007 WL 105166 (D. Me. Apr. 6, 2007),

aff'd, 513 F.3d 279 (1sCir. 2008);see also Mrl. exrel. L.l., 480 F.3dat 16 (“the
regulation sensibly demands that a disability cannot qualify a child for IDEA benefits
unless it has a negative effect on educational performance; no effect, or a positive one, will
not do.”); Mr. I, 416 F. Supp. 2d at 161 (“The mere fact of a diagnosisdoes not
automatically qualify a child for special education under IDEA; the disability must
adversely affect the child educational pesfmance.”).Because the IDEA does not define

the phrase “adversely affects. educational performanteeach individual state/dives]

substance to these termddr. |, 416 F. Supp. 2d at 157 (quotiddp. ex rel. J.D. v. Pawlet

20 The tirteen enumerated disabling conditions are: “intellectual disabilitiearirg impairments
(including deafness), speech or language impairments, visual impai(mnehtding blindness), serious
emotional disturbance (referred to in this chapter as femaltdisturbance’), orthopedic impairments,
autism, traumatic brain injury, other health impairments, oriipéearning disabilities.” 20 U.S.C. §
1401(3)(A)(i); see also20-A M.R.S. § 7001(2B)(B)(2) (adding “[d]eafness and blindness” and
“Im]ultiple disabilities” to the list of enumerated disabling conditions)
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Sch. Dist, 224 F.3d 60, 66 (2d Cir. 2000)). In Maine, the term ‘educational performance’
encompasses “performance in . . . academic and functional areas . . . including, but not
limited to, those areas that are being assessed through the local [school administrative
unit]’s own curriculum.” MSER 8§ I1(10)."Functional performanc¢as ameasurement of
“how the child demonstrates his/her skills and behaviors in cognition, communication,
motor, adaptive, social/emotional and sensory areas.” MSER § 1I(15).
In short,a school'schild-find duty isimplicatedwhen it is faced with a thrgerong
factual scenario: first the child is a child with a disability enumerated in statute or the school
has reason to suspect the child is impaired with sudisability; second, the child’s
disabling condition adversely affects the childé&lucational performanceand third,
special education services may be needed to address the child’s dis&mkivr. |. ex
rel. L.I., 480 F.3d at 13 (“[A] finding that a child['s] . . . disability adsely affects
educational performancetowhatever degree doemot itself entitle the child to special
education and related services under the IDEA. The child must also need special
education and related services by reason of the disabiljigternal citations omitted).
Additionally, in Maine, the chilefind process maglso be promptely absenteeism
alone SeeMSER 8 IV(2)(A) (“Each [school administrative unitshall maintain and
implement policies and procedures to ensure.thathildren who have the equivalent of
10 full days of unexcused absences or 7 consecutive school days of unexcused absences
during a school year. . and who are in need of special education and related services, even
though they are advancing from grade to grade, are identified, located and ewatluated

public expensé).
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In their briefs, Plaintiffs arguiatconsideration of CEHSshild-find duty required
the hearing officeto determine a specific “trigger” date on which CEHS was required to
makean IDEA rderral, and theyfurther contend thall or most of the merits associated
with their dispute logically flow from this calendaring exercise.sRlem. 18§ ECF No.
15, #74). The “trigger” concept is not unheard of in this area of law and searching that
term will yield a collection of cases that contemplate what set of circumstances, in a given
case, “trigger” educational referrals. However, suggesting thathhe-find factors
provide a calculus for calendaring one specific trigger date to the exclusion of alliethers
unwarranted. School staff considering a student’s need for either an accommodation or
special education services are dadrtingplanetary motion with astronomical instruments
butare instead deciding how best to facilitate educational objectivesifigae child with
particular issues a particular school settingn this sense, thehild-find factors in my
view, should not be regarded asclockwork armillary sphere The standard of
reasonableness calls for a measure of leetwagxplore whether a schooligferral
occurred at an appropriate time.

1 Ninth & Tenth Grade

Thehearing officerconcludedCEHS did not violate its chilfind duty when it did
not refer Jane for services in ninth and tenth gr&RI&35. | agree.The record indicates
that despite the growingiscordin the Doe home, this turmoil was not reflected in Jane’s
educational performanc& hroughout these two years of school, Jane maintained excellent
grades and earned an unweighted GPA of 91.85 and 89.32 in ninth-grade and tenth-grade,
respectively R.889, 904. Additionally, Janéhad only one unexcused absence during the
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two total years-a figure that falls far short of the statutordgfined absenteeism referral
requirement! Furthermore, Jane'guidance counselor and parentpeatedly reported
theabsence oflisciplinary problems at schooR.890; 2629; 269Trecording that “[Jane]
ha[d] no [history] of emotional dysregulation or behavioral issues within the school
environment” and further nimg that the Does “report[ed] that [Jane] has never been in
trouble for aggression or violenge”

Although the school was aware of the atmosphere in the Does’ &ioanignat Jane
was receiving services outside of school that were impacting her ability to keep up in
school, during Jane’s tentgrade yearthe school ‘intervention team- a group of
individuals not only experienced in and tasked with the responsibility of identifying
children who may need assistance, but also familiar with Jane on a pdeaiat
reasonablgoncluded that the need for special education services was not eRRdé3i1.2
On this point] deferto theexpertise of the hearing officetho saw no reason not to credit
the perspectives of the teachers and administrators wibédagportunity to observe Jane
closely over her nintland tenthgrade yearn the academic settingBecausdhe record
supports CEHS’s determination thdane’s disability which up until March 2016
remained undiagnosed and was not disclosed to GElIShe following school yeahad
minimal — if any— effecton her educational performance during her ninth and tenth-grade

years, her disability did nomplicate CEHS’s childind requirements and certainly did

21 At the close of her nintlyrade year, Jane had noexcused absences (all other absereespecially her
time spent at Hyde had been excusedR.217Q At the close of her tenthrade year, Jane had only
one unexcused absende.2170.
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not compel a finding thalDEA serviceswere appropriate at that tini¢ Additionally,
although Jane’anilateral placement at the Hyde School lasted six weeks, | see no reason
why that private placement would necessarily set in mdahierabsenteem provision of
Maine law, given that the placement was not an “unexcused” absence.

2. Eleventh Grade

As underscored by the hearing officer, it was not until the elexgrailte that “the
impact of [Jane’s family] relationship problefbegan]spilling into schoal’ R.335 The
hearing dficer found that early on in the schoolyear, Ms. Murilewis and Principal
Shedd were attuned to Jane, but could only infer so much given the failure of the Does to
share Dr. Paradis’s evaluatioR. 335. Furthermore, thieearing dficer determined that
Ms. Murphy-Lewis acted reasonably when she instituted the 504 process upon learning of
Dr. BowkerKinley's diagnosis Id. She also found that the MSER did not “mandate” a
special education referral based on Jane’s absenteRisB36. | agree.

As noted by her teachers and school administrators, @désseda significant
amount ofschoolworkearly on in her eleventrade yearR.1247, 1250, 1262By mid-
OctoberJane’s academics were suffering, prompting Murphy-Lewis tsend an email
to Jane’s teachersgaestingan update owhich classes Jane was “in danger of failing for

the first quartef R.1261 A review of her attendance record tells a similar stdsp.

22 As the hearing officer concluded, “[e]vidence of problems atehwithout a corresponding impact on
educational or functional performance in school is not sufficient to triggkel fnd. The IDEA cbes
not require schools to address behaviors that have minimal,ifrapact upon the Student at school.”
R. 334 see alsdsonzalez v. Puerto Rico Dep't of EQU254 F.3d 350, 352 (1st Cir. 2001) (indicating
that schools need not address “problemgy tdistinct’ from learning problems” as “[e]ducational benefit
is indeed the touchstone in determining the extent of governmental obligatideisthe IDEA.”).
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until Jane’s 504 referral on October 10, 2016, whs absent sevdimes R.217172
Between theeferral and the 504 Determination Meeting held on November 10, 2016, Jane
was absent eight more timeR. 2172 From the time of hes04 Determination Meeting

to CEHS receiving the Does’ consent for a special education evaluation on De@&mber
2016, Janavas absenanother elevetimes R.2172-73 In sum,from the time school
started to théme CEHS received the Does’ consent to evaluate Jane for special education
Jane had twenty-siabsences. School attendance records, however, reflect that of the
twentysix absences, only seven were regarded as “unexcused,” and they were not
consecutive.R.217273.

While the sharp decline in Jane&tendance waslearly alarming to CEHS
administratorsas determined by thHeearing officer, Jane'absences fell short of Maine’s
statutory absentesan standardwhich turns on the existence of “unexcused” absertes.
MSER 8§ IV(2)(A) (requiring “the equivalent of 10 full days of unexcused absences or 7
consecutive school days of unexcused absences during a school yaaglitate a
school’s child-find obligation)see alsoR. 334 (indicating that at the time of the 504
referral, Jane “had not yet met the threshold number of absences which would have
mandated such a referral’Furthermoreas CEHSargues and as theearing dficer noted
approvingly, a majority of Jane’s early absences and the corresponding adverse impact on
her educational performance could a#ributed to issues unrelated to disability or
suspected disability- a scenario thatikewise fails to implicate CEHS’s child-find

obligation

29



In support of this stance, CEHfst points tothe concussiodanesustained on
September 16, 2018 R. 2581 The schoolhealth dfice recorded thatlane slowly
progressed through the stagesef concussion and did not reach the “green zone” until
September 27, 201&R.1052 Similarly, Jane was regularly seen in b@alth dfice during
this period and consistently complained of complications arising from her concuBsion.
1053 It was notuntil afterSeptember 302016that Jane’s complaints transitehfrom
concussiorrelated symptoms to those of “emotional conceyn’dther unrelated health
issues R.1053. In addition to the concussiors ks. MurphyLewis explained;different
factas [were] converging” in Jane’s lifeincluding her living arrangements, her
relationship with her parents, anxiety and feeling like she did not fit in with the culture at
CEHS” R.335. As thehearing officer concludedftlhese factors would not necearily
have prompted a special education referr&.’335.

Without a causal link to a disability or suspected disability, the declidana’s
educational performance was insufficient to obligaleHS toidentify and referJane in
accordance with its child-find duty. And while the sheer number of absences certainly set
off alarm bells, | am not persuaded by Plaistifbosition that the MSER comped a
different conclusion under Maine law. Furthermore, for reasons setifdré),in sections
B.2 and D even if CEHS had instituted an IEP referral or attempteévatuation in
October or November, 2016, Plaintiffs have not persuaded me that this matter would have

unfolded any differently than it did terms of their participation, or that, hid Does and

2 In my view, the hearing officer correctly observed that “unl@éasg’s] concussion had been more serious
and resulted in a traumatic brain injury,” standing alone, the concussionsw#iiant to be considered
a disability for purposes of the statutory requiremeRts335
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Janeparticipated in the process, the end result would have dictated an IEP calling for a
private residential program.

Despite the possible non-disability culpritsr Jane’seducational decline, on
October 10, 2016Ms. Murphy-Lewis neverthelessmade a request to initiatthe
development of a 50Rlanto accommodat@aneunderSection 504 of the Rehabilitation
Act of 1973, 29 U.S.C. § 7% only five schooldays after Jane’s first complaint of
emotional concern to the school nursan @proach which Jane’s treating psychiatit.
Bowker-Kinley, independently recommende®.948, 1253, 1258.

Plaintiffs argue the 504 referral was too litti@o late. Specifically, thegssert that
“[b]y early October, ample evidence supported a suspicion that Jane could require special
education and related servicemid thereforeMs. MurphyLewis’s 504 referral was an
insufficient responsePl.’s Memo. 21 (ECF No. 15, #77)lang they assert, should have

been referred to special education immediatelid. However like the hearing officer, |

24 As stated by the Second Circuit:

The purposes of the Rehabilitatidwt are similar to that of the IDEA, but the Rehabilitation
Act is broader in scope. This statute provides that “[n]o otherwise qualifidddual with a
disability in the United States . . . shall, solely by reasfdmer or his disability, be excluded
from the participation in, be denied the benefits of, or be subjected to drsationiunder any
program or activity receiving Federal financial assistance.” [290J] § 794(a). The definition
of “individual with a disability” under 8 504 of the Rehidhtion Act is broader in certain
respects than the definition of a “child with [a] disabilitly]” under th&M Compare29
U.S.C. 8§ 706(8)(Bwith 20 U.S.C. § 1401(a)(1)(A). For example, § 504's reach extends not
only to individuals who in fact have a disability, but also to individuals who garded as
having such a disability (whether or not that perception is corr8e.29 U.S.C. §
706(8)(B)(iii).

Muller on Behalf of Muller v. Comm. on Special Educ. of E. Islip Union Free Sch. DiStF.3d 95
100 n.2 (2d Cir. 1998).

% plaintiffs do not fault CEHS's choice to provide accommodations in the déa 504 plan, but instead
argue that Jane should have been referred to special education concurrently.
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see no violation under IDEA arising from the time between CEHS'’s referral for a Section
504 plan and Jane’s referral to special education.

If a student is identified through thkild-find process as a “child [whaohay require
special education and related servicesrder to benefit from regular education,” then that
child “shall be referred to the Individualized Education Program (IEP) Team to determine
the child’'s eligibility for special education services.” MSER § IV(2)(Blthough “a
section 504 plan typically is not an adequate substitute for ah R&@’l Sch. Unit 51 v.

Doe 920 F. Supp. 2d 168, 204-05 (D. Me. 2013), it is neverthetasgently reasonable,
and thereforepermissible,in some cases, for achoolto pursue general education
interventions in the form of a 504 plan prior to referral to special educeeeMSER §
IV(2)(E)(2) (allowing for “any professional employee” to make a referral to special
education fegardless of the results of the initial child find activitiest after completion

of the general education intervention processen fully implemented”) (emphasis
added)see also A.P. ex rel. Powers v. Woodstock Bd. of . E8t2 F. Supp. 2d 221, 225

26 (D. Conn. 2008 ff'd sub nom. A.P. v. Woodstock Bd. of EdBItQ F. App’x 202 (2d

Cir. 2010) (holding that a school board had not violatedhtilsl-find obligation because
the student “responded well” to academic assistance from his teacher and therefore “did
not need special education services”).

Thus,while CEHSundoubtedlycould have referred Jane to special education on the
same day she received a referral for a Section 504 @EHSwas notstatutorily obligated
to do so, especially as general education interventions had enabled Jane to successfully
overcome her educational struggles in the previous schoolyeawed objectively, prior
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to the implementation of the 504 P)dane still failed to meet the thrpeong criteria that
would obligate CEHS to identify and refer danR. 336. That is, the need for special
education services to address performance deficits was not evident given the nature of the
dysfunction in the home and the lack of evidence indicating there was a deficit in Jane’s
actual educational capabilitiedn effect, it was reasonable for CEHS to conclude that
Jane’s particular circumstance did meguire special education services as much as
modifications to her schedule, performance deadlines, attendance requirements, designated
public school setting, and the like, to accommodtatanxiety triggered by a dysfunctional
home life?® Seee.g.,J.S. v. Scarsdale Union Free Sch. Di826 F. Supp. 2d 635, 663
(S.D.N.Y. 2011) (“[E]ven if the District should have known at this point that [the student]
had[a disability]— asopposed to thinking she was merely going through a difficult time in
her life — the IDEA’schild find requirement only applies to children who are
disabledandin need of special education and related services.”) (emphasis in original)
Furthermore, stthehearing dficer noted, “[i]t is not unusual in a situation like this for a
school department to see whether Section 504 accommodations were helpful to the Student
before considering a special education referral, and a diagnosis of GAD does not
automatically mean a student requires special education to succeed in sdRo8B6.

CEHS ultimately made its IDEA referral in Decemb2016, and this timeframe

appears to me to have been appropriate, all things considetéerefore, concur in the

26 Jane, the Does, and CEHS Administrators discussed the option of transferring to other schools in the
Portland or South Portland areR. 133031. In midDecember 2016, Jane received approval to attend
Portland High School.R. 1352. Although Jane was initially amenable to this opt®in1330, she
ultimately decided against transferring to Portland High Scheal.370.
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hearing dficer’s finding that CEHS did not violate itshild-find obligation under the
IDEA.
B. Evaluation Delay

The Does nextlaim CEHSviolated the IDEA when it failetb evaluate Jane within
forty-five days ofeceivingtheir signecconsent-toevaluate fornron December 6, 2016, as
required by Maine lawSeeMSER 8§ V(1)(A)(3)(a)(i);see alsdr.951.

In Maine, following a referral to special education, a school is tasked with
completing“a full and individual initial evaluatichandconvening a team to determine
eligibility within forty-five days of its receipt of parental consent for evaluatfanstudent
in the public school system. MSER 8§ V(1)(A)(1), (Sge als®?0 U.S.C8 1414(a)(1)(A)
(C).?” The goal of this initial evaluation is to “determine if the child is a child with a
disability and to determine the educational needs of the child.” MSER 8 V(1)(A)(3)(a)(i)
Seealso 20 U.S.C.8 1414(a)(1)C)(i). As part of this evaluation,valuators must“if
appropriate,” review existing evaluation data the student® but this review may take
place outside of a formal IEP Team meeting. MSER3)(A), (B).

Importantly if “[t]he parent of a child repeatedly fails or refuses to produce the child

for the evaluation,” then #forty-five day deadline“shall not apply toa [school

2" Theforty-five day timeframe is established by Maine law. Federal law abibtggdays, but permits the
states to establish a more demanding deadline. 20 U.S4248])(1)(C)()(1).

28 This “existing evaluation data” includes “(a) Evaluations and infdonarovided by the parents of the
child; (b) Current classroofimased, local, or State assessments, and clastrased observations; and
(c) Observations by teachers and related services providdiSER § V(3)(A)(1). However, a school
district is well within its rights to require independent testing of licl8ee, e.gAndress v. Cleveland
Indep. Sch. Dist 64 F.3d 176, 178 (5th Cir. 1995) (“If a studentsgnts want him to receive special
education under IDEA, they must allow the school itself to reevaluatéuttiens and they cannot force
the school to rely solely on an independent evaluation.”).
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administrative unjt” MSERS V(1)(A)(3)(b)(ii); see als®0 U.S.C8 1414(a)(1)(C)(ii) (@)
(providing for a similar exception).
1. Evaluation of Prior Data
Plaintiffs contest that “IEP Teamembers never reviewed existing data on Jane.”
Pl.’s Mem., 24 (ECHNo. 15, #80) However, Plaintiffs fail to point to any existing data
that was not considered by the IEP team.
2. Independent Evaluation within Forty-five Days
On this point, Plaintiffs primarily assert thahe effect of Jane’s mental health
disability meant that she was almost never at schoBls.” Mem. 24. Their argument
follows thatbecause Jane was not functioning in a way that permitted typicaicimool
testing and observation, the IEP Team had an obligation to design an evaluation process to
capture any needed information without expecting Jane to be tested at séthool.”
BetweenDecember 6, 2016 (the date the Does signed CEHS’s consent form for
special education evaluation) and February 27, 2017 (the origmafive day deadline),
Jane wagresentin school fourteen total daysR. 931; 217375. After Ms. Kooy’s
February 7 2017 email to Jane requesting to schedule an interviéssting, and
observation, Jane was present at CEHS onlydays?® R.1456,217375. While finding

innovative ways to meet with Jane outside of the school envirormnthave allowed

2 The Plaintiffs once againcontendMs. Kooy's efforts wee too little, too late Pl.’s Mem. 27-28.
However, t would be speculation on my part to attempt to divine whether avisdooy would have
had time to complete her evaluation prior the statutory deadlnethis point | rely on the expertise of
the hearing officer who concluded after reviewing the record and receiviimydegtin the due process
hearing that the record “supports a conclusion that [the District's evdlwatatd have had time to
complete [the evaluation process], had the studemt beailable.”R. 337.
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Ms. Kooy to complete hegvaluationwithin the forty-five day window Plaintiffs fail to
establishany affirmative duty on the part of CEHS8 utilize unconventional means to
complete an evaluatiofi The Does were aware bfs. Kooy's requesto evaluate Jane
and despite this, failed to produce Jane for evaluation, saying ontiaglyatrould discuss
Ms. Kooy’s request with Jane, but tithey were‘not optimistic” Janewould comply. R.
146Q Their contentionamply that it was CEHS who should have ensured Jane’s
availability for evaluation; however, this starfties in the face of thetatutory burden
clearly placed on parents to “produce the child for the evaluatioBee MSER 8§
V(1)(A)(3)(b)(ii) (removing theforty-five day deadline in cases where the “parent of a
child repeatedly fails or refuses to produce the child for the evaluatiomhus, as the
hearing officer concluded, although “[tlhe District has the responsibility to conduct the
evaluation,” it was the Does “who prevented both the evaluation and determination from
occurring during the required time fram®&/ not making Jane available for evaluatiét.
337.

Furthermore, it is clear that once the Does unilaterally placecaddinails Carolina
prior to the termination of the statutory period in which CEHS was obligated to evaluate
Janethey renderedaneunavailable for testop While Jane was unavailable and out of

the state, CEHS was under no obligation to conduct an evaliiati®eeC.G, 2007 WL

30 Despite having no duty to utilize unconventional means to assessidder email to Jane, Ms. Kooy
nevertheless offered to “meet [with Jane] at a conference rootedoaaCommunity Services or even
[Jane’s] home whatever [was] most comfortable for [JanR].1456.

31 The Hearing Officer commendéke District’s efforts to complete an evaluation despite the Does’ lack
of compliance, stating: “Here, the District exceeded its legal obligabg being willing to consider the
evaluation ofDr. Daubs andr. Paradis without having its own evaluation completed, and Ired
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494994 at *29 (determining that a school district had “no obligation to send its evaluators
to Utah or to contract for evaluation by Utbased third parties; rather, the Parents’
decision to remove [the student] to Utah rendered her unavailable for testingitiagd
caselaw indicatinghat“a school district cannot be compelled to assume any responsibility
for evaluating a chil while [s]he remains outside [the state] in a unilateral placement.”
see also Patricia P. v. Bd. of Educ. of Oak R&2R3 F.3d 462, 469 (7th Cir. 2000)
(concluding that a mother’'s “lack of cooperation deprived the school district of a
reasonable opportunity to conduct an evaluation of [the student] and fulfill its obligations
under the IDEA” when she unilaterally removed her son from the high school, placed him
in another state, and “did not send [her son] back to the school district for evaluaisn”).
the hearing officer concluded, the Does’ unilateral action “actually blocked the District’s
ability to complete [Jane’s] evaluation and the IEP team’s ability to identify her for special
educatiorand create an IEP R.338 Instead of facilitating the school’s efforts, the Does
“made it their priority to place [Jane] in a hospital or residential treatment prggram
thereby frustrating CEHS’s efforésd relieving them of the statutorignposed evaluation

deadline®? R.338.

Higbee in Utah to complete an FBA, when in fact, the District had the right und&Bheto evaluate
the Student using its own evaluator&’” 340.

32 The Hearing Officer relied on the ca€eG. ex rel. A.S. \Five Town @mmunity School Districtand
analogized the facts of the case, citing the court’s reasoning: “thegasebhored a fixed purpose: to
effect a residential placement for their daughtehatSchool District's expense, come what may” and
concluded, as th€.G. court did, that the Does’ actions had “disrupted the IEP process, stafling it
consummation and preventing the development of a final IER339 (citingC.G. ex rel. A.S. v. Five
Town Cmty. Sch. Dist513 F.3d 279, 288 (1st Cir. 2008)l do not disagree with this assessment.
Moreover, in light of her expertise, | defer to the Hearing Offices&easment of the ways in which the
Does hamstrung CEHS’s ability to conduct an evaluation, as well as her conchsioGEHS
appropriately regarded the Daubs/Trails Carolina records as an inadequatedyagiBiap to formulate
an IEP calling for placement in a residential progr&aenotes 12 & 13supra
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C. Notice of Procedural Safeguards

Plaintiffs' third contention isthat Cape Elizabeth violated the Doégrocedural

right to receive notice of therocedural safeguardasrequiredby the IDEA.” Pl.’'s Mem.

30. They assert that “at no time in the IDEA referral and evalugtioness prior to June

9, 2017, did Cape Elizabeth ever provide the Does with a notice of their procedural
safeguards as required by the IDEA and Maine La.’at 30-31.

Plaintiffs’ contentions on this point are contradicted by the reanddthe heang
officer’'s findings On December 6, 2016, CEHS staff met with the Does to explain the
special education referral process and obtain consent for Jane’s evaluRti®As. Ms.

Doe signed the consent form, which indicated that she had “received the statement of
procedural safeguards attached to [the] consent foRn951 The hearing officer relied
on CEHS administrators’ “credible” testimony that “it was standard practice for the special
education case manager” to provide copies of procedural safeguards “whenever a parent
signed a consent to evaluate at each initial referral and IEP team meeting.”-44. 348
in the due process hearing, the Dbes"have the burden of proving, by a preponderance
of the evidence, that they were not provided with procedural safeguards in a timely
manner. | see no reason to overturn the hearing officer’s finding on this pdt344.

D. Unilateral Placement at Private School

Finally, although it is not strictly necessary to reach the issue, it is ndesghe
appropriate to share a few observations concerning Plaintiff’'s request for tilieéér the
IDEA andits Maine corollary, parents who unilaterally place their child in a private school
or other therapeutic settirfgvithout the consent of state or local school officials, do so at
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their own financial risk.” Florence Cty. Sch. Dist. Four v. Carter By & Through Carter
510 U.S. 7, 1§1993) However, if a school system fails to provide a disabled child with
a FAPE “it may be obliged to subsidize the child in a private program” and would be
responsible for “reasonable costs incident to that private placen@@.exrel. A.S, 513
F.3d at 28485 (emphasizing the underlying goal of identifying and utilizing “the least
restrictive educational environment” that will simultaneously “accommodate the child’s
legitimate needs”).

Generally speakinga school system will not be liable foeimbursementf the
parent’s actions in effectuating the unilateral placement were unreaso8ab?f U.S.C.
8§ 1412(a)(10)(C)(iii)(lll) (providing that “[t]he cost of reimbursement may be reduced
or denied . .upon a judicial finding of unreasonableness with respect to actions taken by
the parents’) see alsdPatricia P.,, 203 F.3dat 468 (“[A] parent’'s right to sek
reimbursement for a unilateral placement of their child is available only upon a finding
that, after cooperating with the school district, there‘suficiently serious procedural
failures by the school distritt) (citations and internal quotation marks omitted)G. ex
rel. A.S, 513 F.3dat 289 (“Although reimbursement of parental expenses for private
residential placements sometimes is available under the IDEA, such reimbursement is
contingent upon a showing that the parents diligently pursued the provision of appropriate
services from the public school system, yet the school system failed to provide those
services; and that the private placement is a suitable alternative.”).

Here,Plaintiffs have failed to establish by a preponderance of evidence that CEHS
violated any of the procedural requirements under federal and stave tlaat its actions
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violated Jane’substantiveight to a FAPE.It, thereforegoes without saying they are not
entitled to the reimbursement and other relief requested in their complaint. Nevertheless,
for the recordl agree with thdearing officels assessment thddy failing to produce Jane
for evaluation then unilaterally placing Jane in two separate institutions outside of the
state,and finally placing “an untenable condition upon their consent to allow [Jane] to be
evaluated,’R. 340,the Does acted unreasonallyd do not qualify for reimbursement
under IDEA. Patricia P, 203 F.3cat 469 (‘[W]e hold that parents who, because of their
failure to cooperate, do not allow a school district a reasonable opportunity to evaluate their
disabled child, forfeit their claim for reimbursement for a unilateral private placement.”).
| am thereforepf the opinion that the Does are not entitled to the relief they seek,feven i
there is room in this record for reasonable minds to differ concerning the proper date on
which CEHS should have made the initial IDEA special education referral.

E. Bias

Given the tenor of the briefs, it is necessary to say a few words about adjudicato
bias3® Plaintiffs contend the hearing officer lacked objectivity and succumbed to a
conventional stereotype that children with mental health issues developed their issues
because of poor parentin@l.’'s Mem., 1819 (ECF No. 15, #74-75)Because Jangas a
proven student and her symptoms correlated so directly with what was going on in the

home,the record, including some professional commentary, could suggest that the Does

33 Defendants argue any al&ion of bias was waived by Plaintiffs failure to allege bias in their Eonp
Def. Mem. 16 n. 23 (ECF No. 19, #113). Given the standard of review, | disagree. If it warenapp
that the hearing officer’s decision was the product of biasulavbe able to address that concern through
“involved oversight.” D.B. ex rel. Elizabeth B675 F.3cat 36.
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were the kindlingn this special education scenariadditionally, the recorddoes permit
a finding that the Does circled the wagons and did not faciliteteschool’'sspecial
education evaluation process, both when Jane was still at CEHS and afterdfestate
placement.Based on my review of the record, however, | am naiaeled that the hearing
officer’s decision is the product of the “blame game,” to borrow from Plaintiffs. Rather,
my impression is that the hearing officasgmeonefamiliar with the administrative
demands of special education law and paee and mannen which matters typically
progressconcluded after a fulsome hearing and review of an extensive record that CEHS
complied with its obligations under state and federal leagree with that assessment. To
be sure, complying with obligations is not tekame thing as exceedirabligations
Nevertheless, given CEHS’s compliantdo not see a basis in this record for the Court to
dictate an alternative outcome.
CONCLUSION
The record supports the hearing officer’'s thorough and thoughtful administrative

decision. Judgment will therefore enter for Defendant.

SO ORDERED.

Dated this 29th day of April, 2019.

/s/ Lance E Walker
UNITED STATES DISTRICT JUDGE
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