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UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

ALI ABDISAMAD,
Plaintiff

V. No.2:19-¢v-00175-LEW
CITY OF LEWISTON,
LEWISTON SCHOOL DEPARTMENT,)
and STATE OF MAINE, DEPARTMENT )
OF AGRICULTURE, CONSERVATION )
AND FORESTRY )

)

)

N N N N N N N

Defendants

DECISION AND ORDER ON DEFENDANT CITY OF LEWISTON’S
MOTION TO DISMISS AMENDED COMPLAINT

Plaintiff Ali Abdisamadfiled this action on behalf of hdeceasedon,R.l., against
Defendants the City of Lewistpthe Lewiston School Department, and the State of Maine
Department of Agriculture, Conservation and Forestry alleging claims arising from the
deathof R.I. The matter is before me on a motion to dismiss BietheCity of Lewiston
which motion has been joined by the Lewiston School Departtndéot. Dismiss Am.
Compl. (ECF No22); Sch. Dep’t Response in Support of Motion (ECF No. 25jor

reasons that follow, the motion is granted.

! Previously, | dismissed Plaintiff's claims against the State of Maine De@artof Agriculture,
Conservation and Forestry because the Eleventh Amendment entitled the Bapéotalismissal of an
action for damages filed in federal couftbdisamad v. City of LewistpNo. 2:19€V-00175-LEW, 2019
WL 2552194, at *1 (D. Me. June 20, 2019).
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FACTS

The following facts are drawn from Plaintiff's amended complaint. | accept as true
the Plaintiff's wellpleaded allegations and will draw all reasonable inferences in the
Plaintiff's favor. Fed. R. Civ. P. 12(b)(6)¥ashington Legal Found. v. Massachusetts Bar
Found, 993 F.2d 962, 971 (1st Cir. 19938anchez v. Pereirg&astillo, 590 F.3d 31, 41
(st Cir. 2009). | will reject “unsupported conclusions or interpretations of law.”
Washington Legal Found993 F.2cat 971.

On June 12, 2018, the City of Lewiston and the Lewiston Scbephrtment
sponsored a field trip to Range Pond State Park in Poland, Maine for a group of seventh
graders The field trip involved approximately 111 students and was chaperongtl by
adults employed by the School Department. When the group arrived at the park, the team
leader discussed ground rules with the students. In addition to the chapemmes,
lifeguard employed by the Department of Agriculture, Conservation and Fonestrglso
present. Am. Compl. 11 7, 9-12.

Plaintiff's minorson, R.I., particip&din the field trip. Sometime after 11:00 a,m.
another student reportedat R.l. was missing. The lifeguard asked chaperones to enter
the pond and look for R.l. Rescue personnel who arrived on the scene were able to locate
R.l., but efforts to resuscitate R.I. ultimately faildd. {1 8, 13-16.

DISCUSSION

Plaintiff seeks to hold the City of Lewiston aitd School Department liablie

damages for deprivation of R.I.’s civil rights, pursuant to 42 U.S.C. 8§ 1983 and the Maine

Civil Rights Act, 5 M.R.S. 8§ 468¢2Count |- Due Process Violation"andfor “wrongful
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death,” pursuant the Maine wrongful death statli®&A M.R.S. § 2804, and the Maine
Tort Claims Act, to 14 M.R.S. § 8104-C (“Count Il — Wrongful Death”).

In support of the civil rights claim, Plaintiff assettsat the City and School
Department failed to follow unidentified “protocols” and thereby “created a danger to R.I.
from which they had a duty to protect himd. { 17. Plaintiff also contends the City and
School Department engaged in unidentified “actions and deliberate indifference” that were
“so egregious and outrageous that they shock the contemporary conscldnfie21.?

Through the motioto dismissthe City Defendantsargue that Plaintiff's amed
complaint fails to allege a plausibbasisfor relief. Pursuant to Federal Rule of Civil
Procedure 12, defendanimay assert that plaintiff’'s complaint “fail[s] to state a claim
upon which relief can be granted,” and thereby attempt to obtain an order of dismissal at
or near the outset of the litigation. Fed. R. Civ. P. 12(b)(6). To avoid disnaigkahtiff's
complaint must provide “a short and plain statement of the claim showing that the pleader
is entitled to relief.” Fed. R. Civ. P. 8(a)(2). While the allegations do not need to be
“detailed” to show entitlement to relieBell Atl. Corp. v. Twomb|y550 U.S. 544555
(2007), 'something beyond the mere possibility of loss causation must be alldgedt”

557-58.“Factual allegations must be enough to raise a right to relief above the speculative

2 Presumably, Plaintiff means to allege that the adults on the scene (ratiteetantity defendants) failed
to follow protocols and standards established by the City or the Schoatiepg and otherwise engaged
in unconscionable conduct.

3 The City of Lewiston and its School Department are, for all practical pesp@lated tthe merits of the
motion to dismiss, in the same position. Both defendants are alleged tddédisdd entirely on the acts
or omissions of a team leader and 11 adult chaperones employed by the Schooiddpart
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level,” id. at 555, such that a basis for liability appears “plausibliel” at 556. This
standard “requires more than labels and conclusioias.at 555.

| will consider the claims in turnmindful that a motion to dismiss is not a crucible
in which to resolve the merits, but rather a means to test whether Plaintiff has alleged
“sufficient facts to show that [s]he has a plausible entitlement to relsaftichez590 F.3d
at 41.

A. Federal Civil Rights Claim — SubstantiveDue Process

Plaintiff's first cause of action is captioned as a claim for deprivation of due process.
Thedue process claim is necessarily a claim for deprivation of “substantive due grécess.
In support of the claim, Plaintiff alleges, “upon information and belief,” that Defendants
did not observe some unspecified “protocols and standards under the circumstances,
creating [the] danger to Plaintiff.” Am. Compl. § 20. Plaintiff further alleges that
Defendants’ “actions and deliberate indifference were so egregious and outrageous that
they shock the contemporary consciendel.”{ 21.

In its substantive component, the Due Process Clause protects persons from
deprivations of life, fundamentdiberty interestsor propety, regardless of the procedure

employed, where the deprivation results frammansgression “so extreme and egregious

4 Due process claims are either prael or substantiveDePoutot v. Raffaelly424 F.3d 112, 118 (1st
Cir. 2005). The claim in question here cannot be based on “procedural” due process becarsel e p
could ever justify the loss of life at issue in this civil action antbrtiori, no government procedure is
under review here.

5> See generally Washington v. Glucksber§21 U.S. 702, 7291 (1997)(explicating the concept of a
fundamental liberty interests)
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as to shock the contemporary consciend@ePoutot v. Raffaelly424 F.3d 112, 118 (1st
Cir. 2005) See also Gonzaldzuentes v. Molia, 607 F.3d 864, 88& n.13(1st Cir. 2010)
Plaintiff's due process allegations do not state a plausible claffaintiff's
allegation ofdeliberate indifference and outrageous conduct is both speculative and
conclusory. Defendants are left to gues$s the citizens of Lewiston would be liable for
theviolation of aconstitutional righor even who among the adults on hand could be said
to have engaged in a conscierst®cking or outrageous actThe allegations in this case
by no means suggest that anyone tadkliberatecourse ofaction(or inaction) to deprive
R.l. of his life, and Plaintiff does not argue otherwise. Instead, Plaintiff contends the
unknown circumstanseof R.l.’s death, which Plaintiff describes as failures to follow
protocolsand sandardsyere so extreme and outrageous that the contemporary conscience
should be shocked The consciencshocking standard ian extremely high standard to
meet and itis not metby theseconclusory allegations. On these allegations would
have toengage inspeculation to imagine@ scenario involving consciens@ocking
behavior and the very need for speculatestablishes thahe claim is not plausible in its
current form.
While it is beyond tragic that R.I. drowdon the schoesponsored field tripghere
are no factual allegations thaveal anyconscience-shockingonduct on the part of the
City Defendants’ team leader or the otlobiaperones Moreover, everthe failure to
observe protocoland standards assuminghe alleged failuravere fleshed out so one
could understand therotocolsand standards in questierwouldtend to demonstrate, at

most, negligence.Substantive due process claimsder 81983 must beébased ona



deprivation ofconstitutional magnitudea failure to observe the standard of care of a
reasonable person under the circumstances is not endiighof Sacramento v. Lewis
523 U.S. 833, 8401998);DePoutof 424 F.3d at 118The fact that there is nothing in the
amended complaint that would permit the readeotdemplate whether the case involves
negligerce orconscienceshocking conduct demonstratéstPlaintiff has failed to state a
substantive due process claim.

Plaintiff argues thanhone of the foregoing points justds dismissabecause his
amended complaint contains facts that fall into a “state created danger excépfhrs”
Obj. at 1, citinglrish v. Maine 849 F.3d 521 (1st Cir. 2017)The statecreated danger
theory does not relieve a plaintiff of the burden of setting ftatitual allegationghat
depicta scenario involving consciens@ocking behaviorlrish, 849 F.3d at 526. In fact,
the Irish opinion tends more to refute Plaintiff's position than support it, becduse
illustrates the sort dbeyondthe{pale scenariothat is needed to state a plausible claim
even in the context dhe noticepleading standard. The scenario described in Plaintiff's

amended complaint does not come closditalging thatany person over whom the City

6 The statecreated danger theory is described as an exception becawsefahk rule is that the Due
Process Clause does not impose on governmental actors an affirmative datgdbgarsons from harm.
Rivera v. Rhode Island02 F.3d 27, 34 (1st Cir. 2005).

“The Clause is phrased as a limitation on the State’s powagttmot as a guarantee of
certain minimal levels of safety and securitpgShaney v. Winnebago Cty. Dep’t of Soc.
Servs, 489 U.S. 189, 195, because “[tlhe Framers were content to leave the extent of
governmental obligation in the latter area to the democratic politiceégses,id. at 196.



of Lewiston might bear supervisomgsponsibility engagd in acts or omissionthat
exposed R.l. to a special hazard from which it owed a special duty of protection.
Consequently, the allegations do not raise a plausiblestded dangeasaim.
B. Maine Civil Rights Claim — Substantive Due Process
“The [Maine Civil Rights Act], which provides a general remedy for violations of
federal and state constitutional and statutory rights, is ‘patterned’ after SectionA983.
such, disposition of a claim under Section 1983 controls a claim brought under MCRA.”
Jaclkson v. Town of Waldobor@51 F.Supp.2d 263, 275 (D. Me. 20{€jjations omitted).
For the reasons set forth above, to the extent Count | is premised on the MIGRALS
fails to state a claim.
C. Maine Wrongful Death Statute
The City Defendants do not argue that Plaintiff has failed to state a wrongful death
claim in Count lll. However, they ask for dismissal of the claim without prejudice for lack
of jurisdiction. With the dismissal of Plaintiff's federal claim, there is no longer a claim in
the action that is within the Court’s original jurisdiction. Given that the case is still in the

pleading stageind thematternow consists of a solitary state law claim, | decline to

” As a municipal defendant, the City is not automatically liable for catistital deprivations imposed by
its employees. To succeed on a civil rights claim against a municipal deféadadton the conduct of an
employee, “a plaintiff must show that the violation occurred as a result of thieipality’s ‘policy or
custom.” Freeman v. Town of Hudsprl4 F.3d 29, 38 (1st Cir. 2013) (quotiMgnell v. Dep’t of Soc.
Servs. of the City of N.,Y436 U.S.658, 694 (1978)). Plaintiff's allegation that the team leader and
chaperones failed to observe municipal protocols does not tend tmskeate that their conduct was the
result of a municipal policy or custom.

8 The relative hazard presented to crililby Range Pond was inherent in the field trip setting. Nothing in
the amended complaint suggests the hazard was extreme, and there were seteeos hdod to guard
against the hazard in question. There is no allegation that would tendulitsk$teat any chaperone did
anything to exacerbate the hazard for R.1., let along engage in anything tliafasdylbe regarded as
conscienceshocking behavior.
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continue exercising supplemental jurisdiction and dismiss the state law wrongful death
claim without prejudice to Plaintiff’'s ability to file the claim in state cour28 U.S.C 8
1367(c)(3);Marrero-Gutierrez v. Molina491 F.3d 1, 7 (1st Cir. 2007).
CONCLUSION

The CityDefendantsmotion to dismiss (ECF N@2) isGRANTED. Plaintiff's
federal and state civil rights claims based on substantive due process (Count I) are
dismissed with prejudice. Plaintiff's wrongful death claim (Count Ill) is dismissed without
prejudice for want of jurisdiction.

SO ORDERED.

Dated this 23rd day of July, 2019.

/s/ Lance E. Walker

LANCE E. WALKER
UNITED STATES DISTRICT JUDGE




