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ment (Overseas) Investment, Ltd. et al v. United States of America D

IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN MARIANA ISLANDS

AMERICAN PACIFIC TEXTILE,
INC., etal,,

Case No: 1:10-CV-00018

Plaintiffs,

UNITED STATESOF AMERICA,

Defendant.

HONG KONG (OVERSEAYS) Case No. 1:10-CV-00019

INVESTMENT, LTD., etal.,
Plaintiffs,
V.

UNITED STATESOF AMERICA,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. ;

MEMORANDUM OPINION AND ORDER
GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS

l. INTRODUCTION

Defendant United States of America (“tBevernment”) has moved for judgment on
pleadings in these two cases. Because the aatwos/ze common questions of law and f
they were joined for hearing on the moti@eeFed. R. Civ. P. 42(a)(1).

Plaintiffs are companies that employed thoualsaof foreign contract workers in garnj
factories in the Commonwealtbf the Northern Mariandslands (CNMI) between 2004 g

2008. They are suing on their own behalf, and dralieof some of their former employees
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recover taxes that the federal Governmentlected pursuant to the Federal Insurg
Contributions Act (“FICA”). The legal question ton the applicability ofertain provisions
FICA to wages earned for work penfioed by foreign workers in the CNMI.

After full briefing, the motionfor judgment on the pleatdys was heard on Octobe
2012. Upon review of the filingsand the oral arguments obunsel, the Court now grants
motion, renders judgment for the Governmemigl a@ismisses the comjphds, for the reaso
explained herein.

. BACKGROUND

a. FICA Taxes and the Covenant

Under FICA, employees and employers pay saxefund Social Secity and Medicarg

Employees pay a 6.2 percent tax on wages redéeiwith respect to employment.” 26 U.S.C.

3101(a). Employers pay an equal@amt as an excise tax on wagaaid, likewise “with respg

to employment.” 26 U.S.C. § 3111(a). For pases of FICA, “employent” is defined, in

relevant part, as “any service . . . perforngayl by an employee for the person employing
irrespective of the citizeship or residence of either, (i) within the United States, or . .
outside the United States by a z#tn or resident of the United States as an employee
American employer . . .” 26 U.S.C. 8§ 3121(b). &dhthe term “United States” is “used i

geographical sense,” it “includéise Commonwealth of Puerto Rico, the Virgin Islands, G

Yn this listing, the first ECF number refers te tfiling in 1:10-CV-00018, the second to the filing in
1:10-CV-00019: Government’s Motion for Judgmenttlo& Pleadings as to All Claims (“MJOP,” ECH
No. 7/16); First Declaration of David W. Axelrod 8upport of Plaintiffs’ Opposition (ECF No. 15/25
(including addendum of 23 documents); Second Deateraf Adrian L. de Graffenreid (ECF No. 16/
(with two exhibits, including a prior declarationad Graffenreid); Declaration of Alexis Fallon in
Support of Plaintiffs’ Opposition (ECF No. 17/27) (mding 8 exhibits); Second Declaration of David
W. Axelrod in Support of Plaintiffs’ Opposition (ECF No0.19/29) (including 7 exhibits); Plaintiffs’
Opposition (ECF No. 20/30); Governntts Reply (ECF No. 25/41);tpulation to Supplement the
Record (ECF No. 27/43) (including 5 exhibits). Page references are to the ECF pagination.
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and American Samoa.” 26 U.S.C. 8§ 3121(e)(2). TNMI is not listed within this definition

“United States.”

The Government’s asserted basis for imposing FICA taxes on wages earned in the CNN\

is found in certain provisionef the Covenant tdestablish a Commonwealthf the Northem

Mariana Islands in Polital Union with the United States aimerica (“Covenant”), Pub. L. No.

94-241, 90 Stat. 268pdified aA8 U.S.C. § 1801 note. The Canmt governs relations betw
the Northern Mariana Islands and the Unitedt&t. Covenant § 102. t&f World War I, th
Northern Mariana Islands were administeredthg United States pursuant to a Trusteg
Agreement with the UnitedNations Security CouncilSee United States ex rel. Richard
Guerrero, 4 F.3d 749, 751 (9th Cir. 1993). Negotiations between the United States
people of the Northern Marianaseenuated in a new political statas set forth in the Covend

Id. Most of the Covenant’s provisions becameeetifve in 1976, when the Covenant was si

ben
<
pship

S V.
and th
nt.

jned

into law by President Gerald Foadter approval by local plebiscitgad congressional resolution.

Id. The Covenant came into full effedn November 3, 1986, upon termination of
Trusteeship Agreement with respecttie CNMI by presidential proclamatiolal.

Article VI of the Covenant concerns rewe and taxation. It establishes whdg

the

It is

commonly called a “mirror code” system, wherebiti§ income tax laws in force in the United

States” came into force in the CNMI as a “locatfiterial income tax, . . . in the same manng
those laws are in force in Guantd. § 601(a);see also Armstrong v. Northern Mariana Isla
576 F.3d 950, 953 (9th Cir. 2009). Section § 601(dhefCovenant providethat “[rleferencs
in the Internal Revenue Code to Guam will deemed also to refer to the Northern Matr
Islands, where not otherwise distinctly expressed or manifestly incompatible with th
thereof or of this Covenant.” Ehapplicability of exde taxes that suppoBocial Security

addressed in Covenant § 606(b): “Those lawthefUnited States which impose excise and
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employment taxes to support or which provide Kiesérom the United States Social Secl
System will . . . become applicable to the Nomthilariana Islands as they apply to Guam.”
outcome of these cases turnstbe interpretation of Sectior&l21(b) and (e) of the Inter
Revenue Code (“IRC”) and the amalble sections of the Covena# to whether the employg
services were performed “within” or “outside” the United States.

b. TheZhangLitigation

This precise issue has aldyabeen litigated by a group &@NMI foreign workers ar

rity
The
hal

es

d

one CNMI employer, Hyunjin (Saipan) Corpooat, in the United States Court of Federal

Claims.See Zhang v. United Stat&8, Fed. Cl. 263 (Fed. Cl. 2009) (hereinaffang ). Tha
court rejected the same arguments that Bisnraise here, and granted judgment on

pleadings to the United States. On appeal, the Federal Circuit affiSeedZhang v. Unit

States 640 F.3d 1358 (Fed. Cir. 201Xgrt. denied,132 S. Ct. 2375 (2012) (hereinafi@nang

II). The parties, in their briefs, refer extensively to the ®@ang decisions. They do n

distinguish the facts or law applicable in the instant case from those that pertainedharifje

litigation. Plaintiffs assert thaZhang | and Zhang Il were wrongly decided, whereas
Government maintains that those decisions veemgect. The instant litigation is, practicy
speaking, a second bite at the apple.

The Government has not asserted as a deftva Plaintiffs shodl be precluded fro
relitigating the issue. Because the doctrineisgue preclusion vindicates not only pri
interests but also the public interest in “amg inconsistent resultand preserving judici

economy,” the court may raise it on its aw@lements v. Airport Authg9 F.3d 321, 330 (9

t
the

ed

ot

the

ally

m
ate
al

th

Cir. 1995). If the relationship between claimantgliifierent actions is “sufficiently close,” they

may be found to be in privity angrecluded from relitigating the issuBee United States|

Bhatia,545 F.3d 757, 759 (9th €i2008). Privity mayexist where a nonpart{assumed contrg

V.
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of a previous action so that it is fair to bind it by the prior judgmdnihe facts as developed in

the record of the instant litigation do not derstrate that the Plaintd had control over t
Zhanglitigation or support finding of privity.

The question, then, is what bearing tBkang decisions should have on this ¢
BecauseZzhangwas litigated in a different circuighang Ilis not controlling.lt is noteworthy,
however, that irZhang Ithe district court was ‘igided by the Ninth Cirdtis decisions regardit
the CNMI and consider[ed] its construction of the Covenartet@uthoritative.”Zhang 1,89
Fed. Cl. at 271. Moreover, this Court is mindfuttbecause “[u]niformity among the circuit

especially important in tax cases to ensure legui@ certain administratn of the tax system][

it should “hesitate toeject the view ofinother circuit.’First Charter Financial Corp. v. Unite

States,669 F.2d 1342, 1345 (9th Cir. 1982). Therefore, where the reasoning in tizEhang

decisions is sound and is based on a thoraegiew of the record, the Court may fing
persuasive.

[11. LEGAL STANDARDS

Any party may move for judgment on the mlesys once the pleauys are closed,
long as consideration of theotion does not delay triaskeeFed. R. Civ. P. 12(c). Judgment
the pleadings is proper when the moving pdras clearly established on the face of
pleadings that no material fastin dispute and it is entitlei judgment as a matter of la®e
Hal Roach Studios, Inc. v. Richard Feiner & Co., 11896 F.2d 1542, 1550 (9th Cir. 1989).
material allegations in the complaint mustdmepted as true and construed in the light
favorable to the nonmoving partgee Living Designs, Inc. v. E. . Dupont de Nemours &
431 F.3d 353, 360 (9th Cir. 2005).

Judgment on the pleadings is proper whemn glaintiff fails to state a claim on wh

relief can be grante@eefFed. R. Civ. P. 12(h)(2)(BMcGlinchy v. Shell Chemical C845 F.2

ase.

K

it

SO

on

the

D

All
most

Co.,

ch




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

802, 818 (9th Cir. 1988). Because a Rule 12 (djandor judgment on the pleadings and a
12(b)(6) motion for judgment for failure to stah claim are “essentially the same,” the
standard of review applies to botee Dworkin v. Hustler Magazine, In867 F.2d 1188, 11
(9th Cir. 1989). To survive the motion, a plaihtieed only allege “sufficient factual mat
accepted as true, to stateclaim to relief that is plausible on its fac@ihnacle Armor, Inc.
United States648 F.3d 708, 721 (9th Cir. 2011) (quotiAghcroft v. Igbalb56 U.S. 662, 67
(2009). Legal conclusions, however, need not be accepted agjbale556 U.S. at 678.

If materials outside the pleadings are submitted for consideration and the courf]

them, the Rule 12(c) motion should be treated as a motion for summary jud§eered. R.

Civ. P. 12(d);Bingue v. Prunchalg12 F.3d 1169, 1172 n.4 (9th Cir. 2008). A document |
outside the pleadings if a pleading “specifically refers to the document and if its authe
not questioned.Inlandboatmens Union of the Pac. v. Dutra Grog@9 F.3d 1075, 1083 (4
Cir. 2002)

V. DISCUSSION

This matter is fit to be resolved on the pleadings —Plaintiffs’ complaints a
Government’s answers in the two cases. There dispute of material fache only question
a legal one: whether FICA taxes are payabie services of nonresident foreign wor
employed in the CNMI from 2004 to 2008.

Plaintiffs maintain that they do not hate pay FICA taxes on work performed by t
noncitizen employees because (1) the CNMI is‘mothin the United Stads” with respect
employment for FICA tax purposesnd (2) employee FICA taxeseamnot excise taxes within {
meaning of Covenant 8 606(ahd therefore not authorized.
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a. CNMI Is Part of the Uted States for FICA Purposes

The CNMI is not listed in the definith of the United States “when used ih a

geographical sense” in 26 UCS. 83121(e), but Guam is. Cownt 8§ 601(c) directs t

references in the IRC to Guam be deemed #iscefer to the CNMI“where not otherwis

distinctly expressed or manifestly incompatibkgh the intent thereobr of this Covenant,

Thus, if the term “United States” is used in a geographical sense within the Code’s defi
employment (26 U.S.C. § 3121(b)), the CNMI mbstdeemed “within the United States”
purposes of employment, absent expeegdusion or manifest incompatability.

Plaintiffs strenuously resist ithlogic. They offer a rafof arguments that the CN
should not be considered within the geographidaited States for purposes of the FICA
They assert that that the CNMI was not a pathe geographical UniteBitates during the peri
in question; that Congress did not intend tdude the CNMI within the geographical Uni
States for purposes of application of FICA &xand that the Covenant did not envision plg
the CNMI within the United States.

In particular, Plaintiffs olgct to a finding that their noitizen workers were employj
“within the United States” for FICA tax purposesien those same workers, during the relq
period, were never “within the United Statestlen United States immigtion law. Covenant
503(a) exempted the CNMI from most Unit&lates immigration andhaturalization law
“except in the manner and to the extent magdieable to them by # Congress by law af]
termination of the Trusteeship Agreement.” Forenthan twenty years after termination of
Trusteeship Agreement in 1986, the CNMI mairgdints own regime of laws regulating
temporary admission of nonimmigrant foreign worke3se, generally, N. Mariana Islands
United Statesp70 F. Supp. 2d 65, 72 (D.D.C. 2009nese workers were admitted into

CNMI but not the United States.
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In 2008, Congress passed the ConsolidatedrBlaResources Act (“CNRA,” Pub. L. N
110-229, 122 Stat. 754, 853 (2008)). Title VII tie CNRA gradually applied fedg
immigration laws to the CNMI beginning on thigansition program effective date,” wh
turned out to be November 28, 20@ee id.Prior to 2009, the definiin of the term “Unite
States” when used in the geographical sensigeilmmigration and Nationalities Act (“INA”),

U.S.C. § 1101(a)(38), expresshcluded Guam but not the CNMI.

(fo}

ral

ch

d

Plaintiffs maintain that the pre-2009 INA dafion of the “geographical” United States

has a bearing on whether FICAés were properly imposed oretlvages of foreign contrg
workers in the CNMI. They criticizezhang Il for treating as within the United Stsg
“nonimmigrant alien workers who were nevermratied into the United States under the [I]
that defines the ‘geographic’ iled States[.]” (Opp. at 10.) Thdgame the issue as whether
United States and the Northern Mariana nd& “intended to include the future CN
geographically ‘in the United Staté$or FICA tax purposes. (Opp. dtl.) They rail against t
“mechanical substitution method of [statutopgnstruction” (Opp. at 28) that would end
inquiry if within the employmendefinition of Section 3121(b) the United States is used
geographical sense.

They never assert, however, that the UnitedeStat used in any other sense within
definition. Nor could they do so sensibly. One @& thirst principles” ofstatutory construction
that “courts should interpret a sitd according to its plain meaningSilvers v. Sony Pictur
Entm't, Inc.,402 F.3d 881, 896 (9th Cir. 2005). If the statutory language is unambiguoy
plain meaning controls, and courts will loako further, unless its application leadg
unreasonable or impracticable resultdriited States v. Daad,98 F.3d 1167, 1174 (9th ¢

1999). The meaning of the phra&sehen used in a geographicakénse” is clear on its fa

without resort to an inqry into the legislative tstory. It is a routine pamf definitions of the

act

ites
NA]
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term “United States” in dozens ofcsi®ns of the United States Cotléis purpose is not to lin
the reach of statutes — that purpose is accomplishede listing of stateand territories withi
the definition — but to avoidbviously nonsensical results. Agxcellent example is one
Plaintiffs’ favorite passages e employment definition. Thierm “employment,” in additig
to referring to services performed within theildd States by any employee regardless of |
her citizenship or residence, also includes services performed “outside the United Stg
citizen or resident of the United States asmployee for an American employer . ..” 26 U.
§ 3121(b)(B). In the phrase “outside the UnitSthtes” the term “United States” is u
geographically; in the phrase ‘iegién or resident of the UniteBtates,” it is not. It would
absurd if the determination afperson’s citizenship dependedvamether his or her wages w
subject to FICA taxes.

Properly framed, the initial issue is not winat Congress intended the CNMI to be

nit

n
of

n

nis or

ates by

S.C.
sed

De

ere

part

of the United States in a geographical sense for FICA tax mspbsat whether the employment

definition in Section 3121(b) uses the term fldd States” in a geogramal sense. Clearly,
does. That is why, indisputably, the Code iisg® FICA taxes on the wages of all employ
irrespective of theircitizenship, for services performed on Guddee Zhang 11640 F.3d 4§
1365.

Through Covenant § 601(c), the reference tarGus deemed also to refer to the CN

unless (1) it is “otherwise distitly expressed” or (2) it would Benanifestly incompatible” with

the intent of the Code or the Covenant to dd>$aintiffs assert that Congress’s failure to an
Section 3121(e) to expressly include the CNMeéspite ample opportupito do so in th

decades since the Covenant was appramounts to a “purposeful omissionSgeOpp. at 10

%A search of the LEXIS United States Code Service (USCS) Materials database retrieved 61 hits
term “used in a geographical sense” with respetivioted States.” The same search of the Westlaw]
United States Code Annotated (USCA) database retrieved 63 hits.
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In support, they point to two @tes of legislatiopassed by Congress dugithe interim perig
between approval of the Covenant in 1976 and full implementation in 1986. First, i
Congress amended the definition of “State” ie ®ocial Security Act (“SSA”) to expreg
include the CNMI with respect teome provisions but not otheB&ee42 U.S.C. § 1301(a)(1).
particular, the CNMI was excluded from Title Il programs supported by FICA taxes.

Second, in 1983, Congress passed Puldiw No. 98-213, 97 Stat. 1459, 1464, w
Congress passed in 1983 (“1983 Act”). Section 19 of the 1983 Act states:

(a) The President may . . . by procldioa provide that the requirement of
United States citizenship or nationality pred for in any of tl statutes listed on
pages 63-74 of the Interim Reporttbe Northern Mariana Islands Commission
on Federal Laws [January 1982] . . . shall b@tapplicable to the citizens of the
Northern Mariana Islands. . . .

(b) A statute which denies a benefitioposes a burden or a disability on
an alien, his dependents, lois survivors shall, for thpurposes of this Act, be
considered to impose a requirement oftelh States citizenship or nationality.

1983 Act § 19, 97 Stat. at 1464. Ptdis maintain that in Section 19(b) Congress relieve
noncitizen employees in the CNMI tife “burden” of FICA taxesSeeOpp. at 30.)
This argument as to the 1981 and 1983 chamgksleral law is unconvincing. To acqg
it would be to find that Covenant 8§ 601(c)shheen effectively repealed by subsed
legislation. Yet as the Federalr@iit observed, “[c]onstruing a sta¢ as a repeal by implicat
is generally disfavoredZhang 11,640 F.3d at 1368&ccord Nigg v. United States Postal S
555 F.3d 781, 786 (9th Cir. 2009). The legislatuiet®ntion to repeal must be “clear
manifest.”Nigg, 555 F.3d at 786 (quotinglorton v. Mancari4l7 U.S. 535, 551 (1974)). Coy
“presume that by passing a new statute Congoedimarily does not intend to displace |

already in effect.'United States v. Nova#7/6 F.3d 1041, 1052 (9th Cir. 2007).

In the SSA definition, Congress needed to distinguish the CNMI from Guam becg

d

n 1981

sly

n

nich

d all

ept

uent

on

\use nc

all SSA benefits apply in the CNMI. Rather thestablishing a precedent that Congress will and

must name the CNMI separately from Guam véwenm it intends to include it — a move
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would eviscerate Covenant § 601(c) — Congsesshendment of 42 UGS. § 1301(a)(1) is

step with Covenant § 60d)(s carve-out provision.

In Section 19 of the 1983 Act, Congress eaduthat Northern M@anas citizens, who

n

would not become American citizens until tleventual termination of the Trusteeship

Agreement, would not be cut out of certain fetlbemefits in the interim. The “alien[s]” refer
to in subsection (b) are the “citizens of therfdern Mariana Islands” of subsection (a).

claims court and the Federal Circuit explotkd legislative historpf the 1983 Act thorough

ed

The

y

and came to this same conclusi®&ee Zhang 189 Fed. Cl. 263, 285 (“Readj the statute as a

whole, . . . the purpose behind section 19 of the 2&83vas to give to th citizens of the CNMI

the same statutory benefits that they woulagnjpon automatically attaining U.S. citizensh

the termination of the Trusteeship AgreemenZhang 11,640 F.3d at 1367—70Their analys

p at

is persuasive. Most important, in terms of t@isurt’'s approach to the issue, is that it shows

Section 19 of the 1983 Act is not a distinct eegsion of congressional intent to overridg the

Covenant 8§ 601(c) reference to Guam.

Application of the Section 601(cgference is not manifestigcompatible with the inte
of the Covenant or the IRC. In discerning tmeaning of the Covenant, the Ninth Ciy
frequently relies on the Marianas Political 8®aCommission’s Sectidoy Section Analysis
the Covenant (“Analysis”)See N. Mariana Islands v. United Stat889 F.3d 1057, 1065 (¢
Cir. 2005). In support of Covenant § 601, the Analgsides, “It is desitde that Guam and t
Northern Marianas have coondited tax laws since they opteran the same economic §
geographic sphere.” Analysis 67—68. The purpodbefeference provisioof Section 601(c)
to “assure[] that the benefits which are avagatd Guam under the Internal Revenue Codé

also be available to the Northern Mariandd.”at 71. To require nonctén employees and th
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employers to pay into the Social Security aiddicare systems from which they will de

benefits is not manifestly incompatible with this intent.

Plaintiffs assert that Nintircuit precedent compels the dist court to consider pos

Covenant legislative acts and omissions to deterwhen to apply tax laws to the CNMI in
same manner as they apply in GuamAimstrong v. Northern Mariana Islands76 F.3d 95
(9th Cir. 2009)cert. denied, 130 S. Ct. 3500 (2010), plaintiff suéa federal court to recoy
income tax rebates and accrued interest undeCtiMI’s local territoral tax code. Armstrof
maintained that because a federal district chast subject matter jurisdiction over disputes
respect to Guam'’s tax code, and Covenant 8601¢a)das that United States tax law is in fq
in the CNMI “in the same manner as . . . Guam,” federal courts must likewise h
jurisdiction over disputes corrning the CNMI tax coddd. at 956. In rejectig this argumer
the Ninth Circuit went outside the plain texttbe Covenant, turning tiegislative history arn
the CNMI's Income Tax Act of 1982 and 1984 fridence of the Commonwealth’s inten
ensure that local tax disputes be adjudicated in local céatd. 957.

Plaintiffs’ reliance ormArmstrongis misplaced, for two reasons. First, the Ninth Cirg
analysis inArmstrongrested primarily on a reading of the plain text of the applicable proy
of the Covenant, the Guam Organic Act, ahd IRC. The court observed that whereaj
Organic Act expressly provideaf 48 U.S.C. § 1421i(h)(1), théthe District Court of Gua
shall have exclusive originaljgdiction” over Guam income xacases, “[n]o similar provisig

exists in the Covenant[.]ld. at 956. It contrasted CovenaBt 601's explicit reference

enforcement of federal income tax laws as &dlderritorial income tax” with the absence

similar language in 48 U.S.C. § 1421i. Itnst unusual for a court to find support for

interpretation in a statute’s legislative bist, even when it “need not go beyond the |
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language” of the enactmenutnited States v. Yd36 F.3d 1117, 1121 (9th Cir. 2006). Legislg
history buttressed thegih-text analysis i\rmstrongbut was not central to it.

Second, inArmstrongthe Covenant was silent as to issefore the court, subject mg
jurisdiction. A court maylook to legislative histor “in order to gain ingjht into the pertine

text” of a statute thdthas no plain meaningN. Cal. River Watch v. Wilcog33 F.3d 766, 7]

n.10 (9th Cir. 2011). However, it should not overgly on “subsequentgislative history to

contradict the ‘plain text anidhport’ of a statutory provisiorid. (quotingSolid Waste Agency
U.S. Army Corps of Enginees31 U.S. 159, 170 (2001)).

It is clear from the plain text of CovenaBt601(c), which has not been repealég
amended, that references to Guam in the IR® atfer to the CNMI. Such reference in
U.S.C. § 3121(e)’s definition of the term “Unit&tates” is not manifestly incompatible with
intent of the IRC or the Covenant. Therefdahe CNMI is “within the United States” (§ 3121
with respect to employmeifr FICA tax purposes.

b. The Employee FICA Is an Excise Taithih the Meaning of Covenant 8 606(b)

Section 606 of the Covenaapplies to the CNMI “[tlhose laws of the United St
which impose excise and self-employment taxesujgport or which provide benefits from

United States Social Security System.” Coverfa606(b). Social Sedty is funded by taxd

that employees and employga@y under FICA. See, e.ddcDonald v. S. FarnBureau Life In$

Co.,291 F.3d 718, 724 (11th Cir. 2002)emple Univ. v. United Stategg9 F.2d 126, 130 (
Cir. 1985);see alsd®26 U.S.C. 88 3101-3112. Risifs contend that employees’ share of F
taxes (hereinafter “employee-FICA taxes”), mdt employers’ share (hereinafter “emplo
FICA taxes”), are not excisexas and instead are income taxes. (Opp. at 21-23.) If emj
FICA taxes are an income tax, they would betauthorized under Section 606(b). For sug

Plaintiffs cite Helvering v. Davis301 U.S. 619 (1937), whetbe Supreme Court recogni
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under Title VIII of the Social Security Act Wio different types of tax, an ‘income tax

employees,’ and ‘an excise tax on employendglvering,301 U.S. at 634-35.

Plaintiffs’ reliance orHelveringis problematic fotwo reasons. Firstielveringdoes not

on

actually involve FICA taxes. ltvas decided before FICA’'s existence, when these taxe$ were

incorporated into the Social SeityrAct itself, under Title VIII. Seddelvering,301 U.S. at 635

(discussing taxes codified into Title 42, nbe IRC's Title 26). In 1939, these taxes were

removed from the Social Security Act and placethe Internal Revenue Code, where they

were

classified as FICA taxes.SeeWhat is the Meaning of FICASocial Security, http://ssa-

custhelp.ssa.gov/app/answers/dktaid/392/~/what-is-the-meaningf-fica (last visited Mar. 1
2013); see alsoPub. L. No. 76-379, § 60K3 Stat. 1360, 1381-87 (193%)Iso 26 U.S.C.

3101.

A,

3

Second, to the extent thllelvering is relevant, it is not dmositive. The issue is not

whether courts have categorized employee-FIGAdas excise taxes,twhether the Covenant

classifies them as suchelveringis relevant to the extent that it provides linguistic meani
excise taxes—that it does not include employB@A taxes—and that this meaning may |
been intended for the Covenant. But even thatyeringis of only limited relevance beca
other sources furnish the alternative lirglii meaning that employee-FICA taxage excis
taxes. See, e.g.William C. McCombs Co. v. United Statd86 F.2d 979, 983 (Cl. Ct. 19
(“The sole issue is whether amaltors should be classified amployees for purposes of

excise tax provisions of the Fedehasurance Contributions Act . . . .”). No source extern

the Covenant can illuminate which meaning the @aw¢'s drafters intendefdr Section 606(b).

The meaning of excise taxes under 8§ 606(wiudes employee-FICA taxes.
Covenant’s legislative history compels this doson. The Analysis of the Marianas Polit

Status Commission states thalt talxes supporting th&ocial Security system, excise or
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apply to the CNMI. Analysis a0 (“[T]hose laws of the Unitk States which impose taxej
support the United States Social Securiystem will become applicable [to
Commonwealth].”). Congressionalparts of the same vintage state the same, that all
relating to Social Securitypaly to the CNMI. H.R. Rep. & 94-364, at 11 (1975) (“Subsect
(b) assures that thewa of the United States which im@ogaxes to support or which proy
benefits from the United States Social Secusystem will become applicable to the Nortl
Marianas . . .."); S. Rep. No. 94-433, at 82—-83 (197H)e laws of the United States relatin
Social Security contributions and benefits will be introduced to the Northern Mariana Islg

Subsection (b) assurdsat the laws of the United Statediich impose taxes to suppori
which provide benefits from the United States Sb8ecurity System will become applicabl
the Northern Marianas . . . .”). Because ampk-FICA taxes support this system, these
apply to the CNMI.

This is the same conclusion reached by the Federal CirSai& Zhang 11640 F.3d &
1371-76. That court consulted many of the same sources, as well as others, in detern
excise taxes under Section 606(b) of the Covenant include employee-FICA taxes.

V. CONCLUSION

For the foregoing reasons, the Governmemition for judgment on the pleadings in
two above-captioned cases is ARTED. The Clerk shall entgudgment for the Government

SO ORDERED this 19th day of March, 2013.

L ptllos—

RAMONA V. MANGLONA
ChiefJudge
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