Wang et al || American Sai Green Corporation et al Doc. 21
FILED
Clerk
District Court

: 'FNJRHEH%“N'EERDTﬁEﬁLEﬁfFL?ISLﬁL&%‘;%; AeRoaz0n |

or the Northern na Islards
i JUNWANG, et al. By /%@
3 oS CaseNo. 1:13ev-00026  (Deputy Clerk)
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7 Defendars.
8
9
10 This is an employment dispute. Defendants have filed a motion to dish@ssecond
11 ||amended amplaint in entirety. (ECF No. 14 (hereinafter “Motion)”)The Court GRANTS the
12 ||motion. It dismisses the federal claims and declines to exercise supplejuesdéiction over the
13 || state law claims.
14 l. BACKGROUND
1 This employment dispute arises in a restaurant. There are five Plaintiffs: dog, Weng
e Zhen Guo, Jidin Wang, Fang Ming Liang, and Dokigi Cheng. (ECF No. 13 at 2 (hereinaiter
o “Complaint”).) All are Chinese citizens, all worked at Defendants’ resté&jrand all have contract
e worker visas. Ifl. at 2-3.) Defendants are two: American Sai Green Corporation (“Sai Green?) and
e Jiandong Xue, who owned Sai Gredd. &t 2.)
2 The complaintalleges six causes of actiorailire to pay overtime under the Fair Labor
2 Standards Act (“FLSA”) (first claim); faike to pay overtime as required by the Commonwealth
o Minimum Wage and Hour Act (“Minimum Wage Act”) (second); breach of contractdjthi
2 violation of the Commonwealth Employment Act (fourth); violation of Title ®the Civil Rights
24 Act (fifth); and equiable relief (sixth). Defendantaovedto dismissall six claims.
1
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1. JURISDICTION

The Court has subject matter jurisdiction over this matter pursuant to 28 U.S.C.

(federal question), 28 U.S.C. 8§ 1343 (civil rights), and 28 U.S.C. § 1367 (supplemental).

1. STANDARD

To survive a motion to dismiss for failure to state a claim under Rule 12(b)(6) Bédesa
Rules of Civil Procedure, the complaint must allege “sufficient facts to raigpddintiff's “right to
relief above the speculative leveRshcroftv. Igbal 556 U.S. 662, 678 (2009Bell Atl. Corp. v
Twombly 550 U.S. 544, 55%6 (2007). It must make the right to relief plausibiecombly 550
U.S. at 557. All allegations must be assumed ftdiggt 55556, but legal conclusions need not
Igbal, 556 U.S. at 678. The factual allegations must “give fair notice an@&nable the opposin
party to defend itself effectivelyStarr v. Baca652 F.3d 1202, 1216 (9th Cir. 201&grt. denied
132 S. Ct. 21012012) Factual allegations alsarmust phausibly suggest an entitlement to rel
such that it is not unfair to require the opposing party to be subjected to the expessevaigianc

continued litigatiori. Id.

IV. DISCUSSION

Defendants have filed a motion to dismiss all six of the complaaiiisns. The Court

focuses only on the two federal claims, finding both not plausible. The Court thenedetd

exercise supplemental jurisdiction over the remaining state law claims.

A. FAIR LABOR STANDARDS ACT

Defendants argue that the FLSA claim shdoéddismissed for three independent reas
Defendants are not employers under the act; there is no coverage under dmel dlog statute ¢

limitations has passe@nly the secondrgumentas merit.
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1. Employer under FLSA
Defendants argue that the FL®Rim should be dismissed because the complaint doe€
plausibly establish an employemployee relationship. (Motion at-B.) The Court rejects thi
argument.
FLSA may only be brought against the plaintiff's employSee29 U.S.C. 88 20807,

216(b) An “employer” under FLSA ihcludes any person acting directly or indirectly in the inte

S not

rest

of an employer in relation to an employee and includes a public agency, but does not imglude a

labor organization (other than when acting as an employer) or aragbimg in the capacity ¢
officer or agent of such labor organization.” 29 U.S.C. § 203(d
There may be more than two employers of a single empl@aeBonnette v. California

Health and Welfare Agency04 F.2d 1465, 1469 (9th Cir. 1988progated orother groundsby

Garcia v. San Antonio Metro. Transit Autd69 U.S. 5281985) see alsa29 C.F.R. § 791.2(a).

Defendants correctly contend that the primary test for joint employ#rs fs‘economic reality’ tes
articulated inBonnette. . . .” (Motion at 6.) This test requires consideririige” total employmer
situation and the economic realities of the work relatignsidee Bonnetieg04 F.2dat 1470. This
includes examining “whether the alleged employer (1) had the power to hire and grapgbgees
(2) supervised and controlled employee work schedules or conditions of employme

determined the rate and method of payment, and (4) maintained employment reSeeisd’

(internal quotation marks omitted). Whatever the merit of each fdftidre ultimate determination

must be based upon the circumstances of the whole actidtyinternal quotation marks omitted).

A person with a “significant ownership interest” of a corporation may be an eenp&se

Boucher v. Shaws72 F.3d 1087, 1091 (9th Cir. 2009) (internal quotation marks omitted).

employer may also be a corporate entity itsede29 U.S.C. § 203(a)Baker v. D.A.R.A. Il, In¢
No. CV-06—2887RPHX-LOA, 2008 WL 191995, *7 (D. Ariz. Jan. 22, 2008).
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Defendants Sai Green and &uare plausibly Plaintiffs’ employers. The complaint alleges

that Xue owns Sai Green and that both employ Plaintiffs. (Complaint at 2, § §deslon to detal
exactly how Defendants employed Plaintiffs: as cooks, as waitressesivasedel (Complaihat 1]

12-16, 19.) It also details Defendants’ abilities to hire and fire Plaintiffsat 3, 11 1811.) And it

also alleges that “Plaintiffs took orders from [Defendant] Xue” and thatrf#fai received theif

paycheck from [Defendant] Sai Greenld.j Sai Green also petitioned for Plaintiffs’ work visdd.

at 2, § 9.) This suffices togive [Defendants]fair notice and. . . enable[them] to defend itself

effectively[,] . . . . such that it is not unfair to requibefendantdo be subjected to the expense

discovery and continued litigatidhStarr, 652 F.3d at 1216.

2. Coverage
Defendants argue a second reason why the Ftl&itn should be dismissed:h& actdoes

not plausibly apply to Defendant&geMotion at 7—8.) The Catiagrees.

of

To bring a FLSA claim, “employees must mngaged in commerce or in the production of

goods for commerce, or . . employed in arenterprise engaged in commerceChao v. AOne

Medical Servs., In¢.346 F.3d 908, 918 (20033ert. denied 541 U.S. 1030 (2004kee als@9

U.S.C. 88 20607. In other words, there must be either individual coverage or enterprise coyerage

E.g, id.; Dean v. Pacific Bellwether, LLC _F. Supp. 2d __, 2014 WL 539849, *2 (D. N. Mar.

2014). There is generally nadividual coverage for restaurant employese Dean2014 WL
539849at *3, 6. And enterprise coverage requiras minimum,allegations that the employer h
“annual gross sales of at least $500,008. at *7. The complaint contains no allegations Qi
Green’s sales. Nor does it contain any allegations indicating that this igpacahsituation wher
individual coverage exists for restaurant employees. So neither basis adgmemplausible, an

the FLSA claims thereforaedismissed.
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Plaintiffs apparently argue that there is coverage becdugsehave contract worker visas.

pposition at 7.) But this argument falls fl&ee Dean t rejecting this
© iti 7.) But thi falls fl®@ee Dean2014 WL 53984%at *6 (rejecting thi

argument).

3. Statute of Limitations
Defendants argue that the statute of limitations bar the FLSA cl8eeMotion at 8-10.)
The Court rejects this argument.
FLSA imposes a two year statute of limitations for-malful FLSA violations and a thre

year period for willful violations. 29 U.S.C. § 255. Each failure to pay legally seritievages is

separate cause of action under FLSA for statute of limitatinal/sis.See Dent v. Cox Comms. L

Vegas, Inc. 502 F.3d 1141, 1144 (9th Cir. 2007)A violation of the A.SA is willful if the
employer knew or showed reckless disregard for the matter of whether its conduct was puic
by the [FLSA]: " Chaq 346F.3d at 918.

The complaint plausibly alleges a willful violation. The complaint alleges tluih
Defendants “required the Plaintiffs to maintain a time card and dictatathoehrs to putoniit. . .
(Complaint at 1 ®l1.) This language implies @h Defendants knew they needed to keep
cards for legal purposes and also that they required Plaintiffs to entigrcomplete their tim
cards. The EEOC complaint states as much with respect to Plaintift (E@F No. 182 at 11.)
Moreover, the compint also alleges that Defendants employed Plainb#sausethey “were
Chinese and thus unknowledgeable of their employment rights under the laws of the US

CNMI . . . .” (Complaint at T 43(efd).) Such allegationmplies that Defendants knew tiiose

L A court may consider evidence external to the complaint if: (1) “the complaénms ref the document” “q
the document forms the basis of the plaintiff's claim[;]” the docunecentral to that claim; and no pa

guestions the document’s authenticMarder v. Lopez450 F.3d 445, 448 (9th Cir. 200&)nited States V.

Ritchig 342 F.3d 903, 908 (9th Cir. 2003). The complaint refers to the EEOC complaint (Complaint
and Defendants do not question its accuracy.
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rights. This suffice to “give [Defendants]fair notice and. . . enable[them] to defend itself

effectively[,] . . . . such that it is not unfair to requibefendantdo be subjected to the expense
discovery and continued litigatidhStarr, 652 F.3d at 1216.

Because the complaint has plausibly alleged a willful violation, the thrae syatute o
limitations applies for FLSABecause the complaint alleges at least some acts occurring withif

periods (Complaint at 1 24, 33), the statftkmitations’ bar is not absolute.

B. TiTLE VII oF THE CIVIL RIGHTS ACT

Defendants argue that the Title VII claim should be dismissed. (Motion-a43This is ar
intentional discrimination claim (Complaint at § 43(b)) and therefore is a Titledparate
treatment claimseeWatson v. Fort Worth Bank and Trugi87 U.S. 977, 986 (1988). The Co
agrees this claim must be dismissed.

To establish a claim of Title VII disparate treatment, a plaintiff must “showt](ff) she
belongs to a protected class; (2) she was qualified for her position; (3) she wastsudmjeadvers
employment action; and (4) similarly situated individuals outside her protectedvetss treate
more favorably. Davis v. Team Elec. C620 F.3d 1080, 1089 (9th Cir. 2008)ote thatfailing to
allege favorable treatment of others outside the class meansldaia must be dismissedSee
Chuang v. Univ. of California Davis, Bd. of Truste225 F.3d 1115, 1124 n.8 (9th Cir. 200Q
Panelli v. First Am. Title Ins. G&04 F. Supp. 2d 1016, 1024-25 (D. Nev. 2010).

Plaintiffs fail to allege that angersonsoutside their class of Chinese descent were tr¢
more favorably. Indeed, they allege quite the opposite. Defendants “in fpldyepersons only o
Chinese origin . . . .” (Complaint at § 43(e).) Accordingly, they do not state a pladspérate

treatment discrimination claim, and this clasrthereforadismissed.
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Defendants argue a second reasdty this claim fails: It is timebarred.Title VII claims
must be brought within 90 days of the plaintiff's receipt of an EEOC right to sue &tteslar v,
Pacific Bell 963 F.2d 264, 26&7 (9th Cir. 1992)cert. denied 506 U.S. 868Here, the EEO(C
issued its right to sue letter on August 14, 2013 (Complaint as&e3alsd&=CF No. 182 at 2), and
Plaintiffs filed the original complaintinety days late(ECF No. 1). So the original complaint W
timely.

Defendants claim that because @maendedcomplaintwasfiled 90 days after the EEQ
letter’s receipt, it must be dismiskecitingtwo casegor this position. (ECF No. 197he cassthey
cite do suggesthat “dismissal of [a] first complaint without prejuditenay “preclude[ ]the
prosecution of a new actidn,see O’Donnell v. Vencor Inc466 F.3d 1104, 1111 (9th Cir. 20(
(per curiam)internal quotation mark omitteddee alsdrown v. Hartshornd’ub. Sch. Dist. No.,]
926 F.2d 959961 (10th Cir. 1991), and the first complaint here was dismissed without pre
(ECF No. 10 at R But Defendantsoverreadthis authority.Both case involved principles o
equitable tollingO’Donnel 466 F.3d at 111Brown, 926 F.2d at 961This case is not governed

equity; it is governed by Rule 1§A] party may amend its pleading . . . with . the court’s leave,

and the amendment of an existing cldmelates back to the date of the original pleading,” Fed.

Civ. P. 15(a)(2), (c). This Court granted such leave. (ECF No. 10 at 2; ECF N@hiis not &
case where the first dismissatder reached a final judgment, thus allowing an app€él
O’Donnell, 466 F.3d at 1111 (stating that the plaintiff should have appealed the dismissal ¢
the first complaintrather thanfile a second date). Nor is it a case where Plaintiffs volunt
dismissed their first complaint under Rule 4If. Brown 926 F.2d at 961sfating that “[i]t is
hornbook law that, as a general rule, a voluntary dismissal without prejucheel’ citing authaty
involving Rule 41—"leaves the parties as though the action has never been brought.these

reasons, the Court rejects Defendants’ argument that the Title VII claim #bainres.
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C. STATE LAwW CLAIMS

Both the FLSA the Title VII claim$iave beerdismissed. The only remaining claims afrise
under Commonwealth law. When all federal claims are dismissed before ttiatriet court may
decline to exercise supplemental jurisdiction and dismiss the state law claimié &eez8 U.S.C.
§ 1367(c);,CarnegieMellon Univ. v. Cohill 484 U.S. 343, 350 n.7 (1988). “[l]n the usual case[,] . . .
the balance of factors to be considered under the pendent jurisdiction degudi@al economy
convenience, fairness, and comitwill point toward declining to exercise jurisdiction over the
remaining statéaw claims” Carnegie-Mellon Uniy.484 U.S. at 350 n.7.

The Courtdismisseshe remaining state law claims. Little time has been spent in this matter;
discovery has not even begun. Nor was the motion to dismiss particularly ceygblielus, comity
and efficiency favors dismissal. Many aspects of the Minimum Wage Actrizvgeen defined by
Commonwealth courts. So this Court deciding them would both requirdriaah effort and

deprive the Commonwealth courts of the opportunity to clarify their statutes.

D. LEAVE TO AMEND

“[A] district court should grant leave to amend even if no request to amend the pleading was
made, unless it determinesatithe pleading could not possibly be cured by the allegation of |other
facts.” Lacey v. Maricopa Cnty.693 F.3d 896, 926 (9th Cir. 2012) (en barRlpintiffs could

potentially allegdactsmakingthe federal claimplausible. Accordingly, leave to amend is granted.

V. CONCLUSION

For the foregoing reasons, the motion to dismiss is granted. The complaint issddm
without prejudice An amended complaint shall be filed, if at all, no later than two weeks from the
date of this opinionlf no complaint is filed, the Clerk of Court is directed to enter final judgment in

favor of Defemants.
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SO ORDEREDhis 4th day ofApril, 2014.

L ptellos—

RAMONA V. MANGLONA
Chief Judge
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