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.  INTRODUCTION
Plaintiff Paul Murphy a veteran who served honorably on active duty in kad
Afghanistanas a U.S. Army Rangesgeeks to validate his constitutional right to keep and
arms for seldefense. He sues Defendants Robert A. Guerrero and Larissa Larson irfithair

capacities as the Commissioner of the Department of Public Safety (‘“DPSHeaBédretary o

bear

of

—h

the Department of Finance spectively, to enjoin them from enforcing certain provisions of the

Commonwealth’s Weapons Control Act and Special Act for Firearms EnforcerB&yRE®). In

particular, Murphy challengeg1) the requirement that he obtain a license and register his

weapms; (2) the restrictions on how he may store his weapons at home; (3) the ban ¢n large

capacity magazines (“LCMs”); (4) the ban on rifles in calibers above .2p8)d ban on “assault

weapons”; (6) the ban on transporting operable firearms; and (7) the $1,000 exicrgzotzed or
handguns. Murphy and the Commonwealth filed crastions for summary judgment.

The Court will grant Murphy’s motion with respect to fliearmregistration requiremen
the ban on rifles in calibers larger than .22@&, banon assault weapons, the ban on transpo

operable firearms, and the $1,000 excise tax. The Court will grant the Commonwwsaltio's

with respect to the license requirement, the restrictions on storing fir@atims home, and the

ban on LCMs.
[I. PROCEDURAL BACKGROUND
Murphy filed his initial complaintpro seon December 242014. (ECF No. 1.) In it, h

challenged several provisions of the Commonwealth’'s Weapons Control Act asngidiat

—F

ting

Second Amendment rights. As Murphy and the Commonwealth grappled over several togtions

L For convenience, the Court will refer to Defendants Guerrero and Lardectively as the Commonwehlof the
Northern Mariana Islands (“Commonwealth” or “CNMI").
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dismiss and amended complaintise Court heard and decided another case challenging the
Commonwealth’s ban on handguRadich v. Deleon Guerrerdn March 28, 2016, the Court
struck down the handgun b&®ee RadichNo. 1:14-cv-00020,2016 WL 1212437, at *9 (DN.
Mar. I.Mar. 28,2016).Two weeks later,ioApril 11, 2016, the Commonwealtlegislaturepassed
and the Governor of the Commonwealth signed into3&%E, which dramaticallpverhauled
the CNMI's gun control lawsand allegedly mooted several issues of Murphy's complajnt.
(Commonwealth Notice of Change in Law, ECF No. 81.) Murahg the Commonwealth mget

with the Courtandagreed that Murphy would file another complaittis fourth amendedto

challenge any remaining issuggh the Weapons Control Aeindnew issues arising from SAF

Murphy filed hisfourth amendedamplaint on April 29, 2016.Gompl.,ECF No. 86.)n
it, he alleges that on July 30, 2007, customs officials (under the Department of Finafiseated
cetain firearmsand ammunition he had brought with him to the CNMI. (Com@#0.y The
confiscated weapons include a WASR 10/63 rédted a Glock 19 pistol. (Compl. 1) The
confiscated ammunition includes 2,773 rounds of 7.62 mm Long Range M118, 161 roundg of 7.62
x 39, and one 9mm round. (Compl2%.) Two months later, Murphy was issuedi@earms
identification cardl{censg allowing him to own and possess firearms in the CNMI. (Compa.]]
With this license, he was able to register a .223 riflg;dns WASR rifle and Glock pistol were
not returned to himkor the nexsix years, he continuously renewed his liceasd, starting ir
2011,submitted applications and requests to register the WASR and @#tok (Compl. 1124-
27.) Also diring this same period, he importddur new rifles that complied with the CNMlis
caliber restrictionsnd registered thenECF No. 476, PI's Ex.5.) However, because he refused
to re-registerhis rifles and registethe new ones that he imported under the CNMégistration

requirements pending his lawsuit, he surrendered six offleis to DPS. (Declaration of David
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Hosono, ECF No. 7.) In 2014, Murphy demanded the return of his six rifles: threeécan
Tactical .22 riflesand three Palmetto Arms AE5 stripped lower receivers. (Compl. T 2
Murphy’s last firearms license expirec April 10, 2015. (Elma Tenorio Decl., ECF No. 104
To date, none of Murphy’s weapons have been returned to him, and he now challenges
the particular restrictions ingged by the Weapons Control Act &8AFE so thathe mayobtain
and use his weaponsdeCompl. 1 30.)

The parties filed crossiotions for summary judgment on June 30, 20TBe Court hearg
oral argumentand now rules as follows.

1.  STATEMENT OF FACTS

Plantiff Murphy filed this action pursuant to 42 U.S.C. § 1983 for deprivation of a ri
secured by federal lawthe individual right to keep and bear arms as secured by the Secor
Amendment and incorporated through Section 501(a) of the Covéhampiyis a U.S. citizen
and resident ahe CNMIsince 2007. (Fourth Amended Compl., ECF No. 86 at 3.) Murphy
alsoan honorably discharged U.S. Armgteran (ECF No. 47-8, PI'€x. 7.) authorized holder
of a Georgia Firearms Liceng&CF No. 47-7, PI'&€x. 6) and “expert” marksman as indicate
by his Department of DefendRecord Fire Scorecar(ECF No. 47-13, P Ex. 12.)

On July 30, 2007, the Division of Customs Services, a division of the Department g
Finance, confiscated Murphy’s firearms and ammunition to be turned over toR&®8n{ent of

Articles Held by Custms Service, ECF No. 4%4.) Two of the firearms-a WASR 10/63 rifle

2 The Courtconsidered théollowing briefson the crossnotions for summary judgmertlurphy’s Opening Brief,
ECF No. 97;Commonwealth’s Opposition, ECF No. 104; and Murphy's Reply, ECF186. Commonwealth’s
Opening Brief, ECF No. 98Murphy’s Opposition, ECF No. 103; CommonweatiReply, ECF No. 105
Additionally, the parties stipulated to usarlier summary judgmetiefs on the issue of the Commonwealth’s |
on rifles in calibers largethan .223. Those briefs aréurphy’'s Opening Brief (Caliber), ECF No. 6
Commonwealth’s Opposition (Caliber), ECF No. 75; and Murphy’s Reply (CaliB&ff No. 78Commonwealth’s
Opening Brief (Caliber), ECF No. 7Murphy’s Opposition (Caliber), ECFAN 74; and Commonwedls Reply
(Caliber), ECF No. 76The Court will also consider the exhibits provided by both parties.
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and Glock 19 pistol—were sent to Guam for holding. (ECF No. 47-15, PI's Ex. 14.) The
ammunition—2,773 rounds of 7.62 mm long range M118, 161 rounds of 7.62 x 39, and on
mm round—is still being held by DPS Firearms SectiddCE No. 4714, PI'sEx. 13.) wo
months later, Murphy received his “Firearms, Ammunition Explosive I.D. Caldtysfor the
possession and use of his AR-15 .223 caliber rifle. (ECF No. 47-5, PI's Ex. 4.) Murphy
supported (and continued to support) every applicatiohigolD cardwith certifications ofno
criminal record in the CNMI, Los Angeles, and tepartmenof the Army. (ECF Nos. 47-9,
47-11, 47-12PI'sExs. 8, 10, 11.) From 2009 to 2015, Murphy has held an ID card to use §
posses#itially one .223 L.A.RAR-15 rifle, then he added a .23aliber Rugerifle, andfinally
two .223 caliber Bushmaster rifles. (ECF No.@lRI'sEx. 5.)

In 2011, Murphy applied for and was denied possession and use of both his WASH
rifle and Glock 19 pistol. (ECF Nos. 47-18, 47-P0s Exs 17, 19.) Although the Weapons
Control Act does not have a “good cause” requirement, Section D, Question 2 of the Appl
for a Weapons Identification Cardquiredthe applicanto list the purpose for carrying or
possessing the firearmith the caveat “Strongly Recommendgdt to Use, FAMILY
PROTECTION as Reason to Carry or Possagsafs or Any Dangerous Devicgoriginal
emphasis)(ECF No. 47-16 at 2, PI's Ex. 15.) As a result of the recommendation, Murphy |
“sports” as his purpose for his March 30, 2@pplicationdespite personal and family security

being his main purpose. (ECF No. 46-16 at\urphy laterchangechis answer on subsequen

applicationgo “sport/security,” (ECF. No. 47-18 at 2.) and “keep and bear arms.” (ECF No{

20 at 2.)
On April 14, 2011 Police Officer Jesse Concepcion of DPS Records and Firearms

Section wrote a letter to th&@ommisioner Ramon C. Mafnas inquiring as to whether Murpl
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WASR 10/63 rifle would be approved due to the firearm being held by the Guam Police
DepartmenArmory Unit. The terse response of the word “NO” written on the same letter W
all Murphyreceived (ECFNo. 47-17, PI's Ex. 16.) Murphy themote a lettedirectedto the
DPSCommissionehimselfchallenging his denial aratinging to hisattentionthe decisions in
District of Columbia v. Heller554 U.S. 570 (2008) arMcDonald v.Chicagp561 U.S. 742
(2010) but to no avail. (ECF No. 47-19, PEx. 18.) In January 2013, Murphy submitted his
WIC application under protest. (ECF No. 47-22.) DPS only responded to Murphy’s coimca|
letterdated March 12, 201fBom thenCommissioner James Deleon Guerrero. (ECF No. 47-
PI's Ex. 22.) Besides denying Murphy from renewing his ID card for his Ruger .22 rifle,
Bushmaster .223 rifle, and L.A.R. .223 rifle based on missing documentation, Comnnissio
Deleon Guerrero acknowledged Murphy’s disagreements witlatheut stated that the
Weapons Identification Application Form was not the proper forum to addresseeeEhIts.
(ECF No. 47-23 at 3.) Commissioner Deleon Guerrero then emphasized thist @RScharged
with enforcing the CNMI laws and recommended that Murphy speak to an attormey if h
believedthat his rights are being infringed upon. (ECF No. 47-23 at 3.)

In 2014,Murphy continued to protest his application deniayssubmittingletters to the
CNMI Office of the Attorney General regarding the enforeatof the CNMI Weapons Contrg
Act. In ademandetter dateduly 18, 2014Murphyrequestedrom the Attorney General’'s
Office thattheitems in DPS custody be returned to ot receivecho known responseECF
No. 47-24, PI's Ex. 23.) In a secoddmand letter datedNovember 7, 2014, Murphy requested
the return of three American Tactical .22 rifles and three Palmetto ArrribAdRipped lower
receiverdout again received no knowasponse.HCF No. 47-25, PI's Ex. 23.Having received

no response, and after being turned down by every attorney he apprdach@dy filed his

as
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complaint pro se in this U.S. District Court DecembeR4, 2014 (ECF No. 1.) challenging
provisions of the Commonwealth’s Weapons Control Act as violating his Second Amendn
rights.
V. DISCUSSION
A. Summary Judgment Standard
“The court shall grant summary judgment if the movant shows that there is no g

dispute as to any material fact and the movant is entitled to judgment as a matter BéthvR.

nent

enuine

Civ. P. 56(a). The substave law makes clear which facts are “material,” and a dispute is

“genuine” if “the evidence is such that a reasonable jury could return a verdicefnonmoving

party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). On a motion for sumn

nary

judgment,’[ tjhe evidence of the nemovant is to be believed, and all justifiable inferences are to

be drawn in his favor.ld. at 255. However, summary judgment is appropriate “against a

who fails to make a showing sufficient to establish the existef an element essential to t

party's case, and on which that party will bear the burden of proof at@edbtex Corp. v. Catrett

477 U.S. 317, 322 (1986).
Here, summary judgment is appropriate because the facts are undisputedlawdiitig
revolves purely around issues of law.
B. The Second Amendment in the Commonwealth
The Covenant to Establish a Commonwealth of the Northern Mariana Islands in P
Union with the United States of Ameri¢4Covenant”)® together with “those provisions tfie
Constitution, treaties and laws of the United States applicable to the idvthaana Islands,” i

“the supreme law of the Northern Mariana Islah@ovenant 8.02. In its provision covering

3 Pub. L. No. 94241, 90 Stat. 263 (1976), codified at 48 U.S.C. § 1801 note

7
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individual rights and liberties, the Covenant adopts the Second Amendment and section
Fourteenth Amendment of the Constitut@sthey apply to the staté€ovenant £01(a). Thus

just as the Second Amendment applies to the States through the Fourteenth Amesei;

McDonald v. City of Chicag&®61U.S. 742, 750 (2010, likewiseapplies to the Commonwealth.

SeeRadich 2016 WL 1212437, at3*(holding that the Secondhmendment applies with full forc
in the Commonwealths if it were a state”).

The Court will therefore analyze the relevant Commealth statutes using theols the

courts of appeals have developeddecidingSecond Amendment challengestate restrictiong.

C. Second Amendment Analytical Framework

The Second Amendment enshrines an individual right to keep and bear arms-f

defensesuch thataws prohibiting the possession of handguns by-&wding citizens within their

homes for selflefense violat¢hat right. McDonald 561U.S.at 780 (“the Second Amendme
protects a personal right to keep and bear arms for lgufiplogs, most notably for setfefense
within the hom#); District of Colunbia v. Helle (Hellerl), 554U.S. 570 628-29 (2008)
Although the Supreme Court has not identifid\gel or form of scrutiny for analyzing Secor
Amendment cases, it has stated thational basis” scrutiny is inappropriatel. at 628 n.27"If

all that was required to overcortiee right to keep and bear arms was a rational basi§econd

Amendment would be redundant with theparate constitutional prohibitions on irrationaldaw

and would have no effet), see United States v. Carolene Products, G64U.S. 144, 152 n 4

4The Second Amendment providéa:well -regulated Miltia, being necessary to the security of a free State, the
of the people to keep and bear Arms, shall not be infringgttion 1 of the Fourteenth Amendment provides:

All persons born or naturalized in the United States, and subject to igtidtion thereof, are citizens of the Unit
States and of the State wherein they reside. No State shall make oeeamfpitaw which shall abridge the privileg
or immunities of citizens of the United States; nor shall any State deprive eson @ life, Iberty, or property
without due process of law; nor deny to any person within its jurisditteequal protection of the laws.

1 of the

nent,
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d
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(1938) suggesting higher levels of scrutinylien legislation appears on its face to be withjn a

specific prohibition of the Constitution, such as thosdeffirst ten Amendments

Borrowing from First Amendment jurisprudence, the Ninth Circuit and eiharit courts
have adopted a twstep approach for evaluatimghether a law violatethe Second Amendmer
See€Teixeira v. County of Alamed&22F.3d 1047, 1053 (9th Cir. 201 &Jeller I, 554U.S. at606
(identifying the similar historical treatment of the protections of the Second dymeat with those

of the First Amendment).The twastep Second Amendment inquiry we adoptgdls whethe

—

:—P

the challengé law burdens conduct protectby the Second Amendment and (2) if so, dirgcts

courts toapply an appropriate level of scrutihyJnited States v. Chovai@35 F.3d 1127, 1136

(9th Cir. 2013)(citing United States v. Cheste#28F.3d 673, 680 (4th Cir. 20}, andUnited

States v. Marzzarell&®14 F.3d 85, 89 (3d Cir. 2010)).

The first step asks whethttre prohibited conduct “was understood to be within the sgope

of the right at the time of ratificationChestey 628F.3d at 680If the conduct at issue relates|to

the right—for instance because itouches on‘preserving the militia” or “seldefense and

hunting,” Heller 1, 554U.S. at 599-then the Government must present historical evidence

proving that the conduct fell outside the scope of the ri§kt. Chovan 735F.3d at 1137

(governmentailed to show that domestic violence misdemeanants have historically beieteckstr

from bearing arm}s Marzzarella 614F.3d at 95 (applying intermediate scrutiny because |*
cannot be certain that the possession of unmarked firearms in the home is excluded riigirh|t
to bear army; Ezell v. City of Chicago651F.3d 684, 703 (7th Cir. 2011)i{*the historical
evidence is inconclusive or suggests that the regulated activity categorically unprotected
then there must be a second inquiry into the strength of the government's justifioatiestricting

or regulating the exercise of Second Amendment rigbtsginal emphasig) When the historical
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investigation conclusively shows that the challenged conduct falls outside the sttup&etonc
Amendment, howeverhé analysis is ovand the law standSee Peruta v. County of San Dig
(Peruta Il), 824 F.3d 91929(9th Cir. 2016) (thehistory relevant to both the Second Amendn
and itsincorporationby the Fourteenth Amendment lead to slaene conclusion: The right of
member of the generglublic to carry a concealed firearm in public is not, aader has beer
protectel by the Second Amendment”).

There is another way theo@ernment can prevailnothe first step: Heller I's list of
“longstanding prohibitiorisand “presumptively lawfulregulations See Heller 1554U.S. at626,
627 n.26.Noting that the right guaranteed by the Second Amendment is “not unlimited
Supreme Court identified three prohibitions its opinion would not disturb: (1) “the possek
firearms by felons and the mentally”il{2) “laws forbidding the carrying of firearms in sensit
places such as schools and government buildings,” andlg@)p imposingconditions ad
gualifications on the commercial sale of arm$l. at 626-27. The Supreme Court al
acknowledged the tr@tbnal absence of any individual right to “dangerous and unusual weay
as distinct fromcommonly used weaponkl. at 627;see Jackson v. Citgnd County of Sar
Franciscq 746F.3d 953, 960 (9th Cir. 2014¥we ask whethethe regulation is one of th
‘presumptvely lawful regulatory measureslentified inHeller [1] , or whether the record includ
persuasive historical evidence establishirg the regulation at issue imposes prohibitions
fall outside the historidacope of the Second Amendment” (citations omitteld))the extent thg
a law is found to be longstanding and presumptively Igwafplaintiff may rebuthe presumptior

by stowing that “the regulation [has] more than andmimis effect upon his right.’Heller v.

District of Columbia (Heller 1) 670F.3d 1244, 1253 (D.C. Cir. 201(H)olding that the District's

basic registration requirements dreelf-evidently de minimis, for they are similar to otk

10

go

ent

L

;" the
sion

ve

50
hons,”
N
e
PS

that

—

D

ner




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

common registration or licensing schemes, such as those for voting or for drisinghestcannot
reasonably be considered onerolas at 1254-55.)

The second step requires a court to ga(ige how close the law comes the core of the

\1%4

Second Amendmenight,” and (2) the severity ofthe law's burden on the right.Chovan

735F.3d at 1138 (quotingzell 651F.3d at 703)Laws that eviscerate the rightsuch as the

A4

handgun bans struck down Heller | and McDonald—are irredeemable regardless of how

compelling a state’s interest may b&ee Heller | 554U.S. at 636 (“the enshrinement |of

constitutional rights necessarily takes certain policy chatfabe table”).

Laws that onlyregulatethe manner in which the righthay be exercisedre subject to

intermediate scrutinyMarzzarellg 614F.3d at 9698 (applying intermediate scrutiny becalise

criminalizing thepossessionf a firearm with an obliterated serial number did not prevent anyone

from owning a particular typef firearm for seldefense, and was therefore more akin {o a

regulation on thenannerof exercising the right rather than the more serious concern of cuttip

g of

a particular class of firearmsp law must satisfy two requirements to be upheld by a gourt

applying intermediate scrutiny. First, it must advance an important, satifior substantia

government interes€hovan 735F.3d at 1139. Second, the law must reasonably fit that interest,

although it need not be the least restrictive means of dmngarzzarellg 614F.3d at 98see

Chovan 735F.3d at 114641 (upholding the federal law banning domestic violgnce

misdemeanants from possessing firearms under intermediate scrutingebseetu individualare

likely to recidivateanddoing so with a gun increases the risk of the victim’s death, a result against

the government’s significant interest to the contrary).

If a law substantially burdens the right of s@#ffense, however, strict scrutiny applies.

Kolbe v. Hogan813F.3d 160, 168 (4th Cir. 2016) (remanding Maryland assault weapon and

11
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bars to the district court to apply strict scrutiny because the bans substantialgnbiine core

protection of the Second Amendmergelf-defensg® Strict scrutiny requires a greater show
from the governmant it “asks whether the law is narrowlyailored to serve a compellin
government interest.Marzzarella 614F.3d at 96 n.14 (citation omittedMoreover, to bd
narrowly tailored, the restriction must be the least restrictive means of iaghile® govenment’s
compelling interestSee Kolbe 813F.3d at 179.Laws can be subject to a standardtween
intermediate and strict scrutiny depending on how severely they impact theSaghEzell
651F.3d at 708 (noting that a Chicago ban on gun ranges lihicity came close to implicatir
the core Second Amendment right, and would therefore require a “rigorous shdreimgthe
government, if not quite strict scrutiny).

Keeping these standards in mind, the Court will evaluate each of Murphalleraded
provisions.

D. Analysis
1. License and Registration

Murphy argues thalSAFE, the Weapons Control Acandthe relevantimplementing
regulations violatehe Second Amendment because they reghime to obtain a license an
register all of his firearmsherebypreventinghim from immediately exercising his right to se
defenseat home or anywhere elsén particular, Murphy objects to obtaining weapon
identification card (“WIC”) (which functions as both an individual license to pessészarm an(

a firearmregistration document), tegistering hisVIC every two yearsand the Commonwealt

50n March 4, 2016, the Fourth Circuit granted Maryland’s petition faaehg en banc. 636ed. Appx. 880 (Mem.)|
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practice of seizing the weapons and ammunition of visitors with@iCaat a port of entry The
Commonwealth counters that such requirements are longstandingHeitiri, and that the)
therefore do not raise Second AmendnicernsThe Commonwealth also contends that

interference with the right to keep and bear arngke iminimis, that intermediate scrutiny appli

and that the regulations satisfy such a standard.

D

any

S,

The Weapons Control Act makes it a crime to possess firearms and ammunitienajinles

person has a valid WIC.®MC (N. Mar. |. Code.)§ 2204(a). Individuals whodo not already
possess a firearm must obtain a WIC befitbrey may purchaser import one. See6 CMC
§ 2205(a) If an individual arrives in the Commonwealth with firearnug without havinglready
obtained a WICthenthe firearms are confiscateals contraband4d CMC §1407(bj, 6 CMC

§§ 2302'° 10207(ammunitiontoo). Somewhat unusuakeé WIC functions as botlanindividual

6 At oral argument, Murphy objected to the costs associated with the Commtirisvéieénsing and registratio
scheme. However, because that argument was not raised in his mposomfoary judgment, the Court cannot fai
address it here. The Court will addsédurphy’s objection to the Commonwealth’s $1,000 excise tax below.

76 CMC §2204(a):

(a) No person may acquire or possess any firearm, dangerous device oritonnuntess the person holds
identification card issued pursuant to this article. The ideatiio card is evidence of the holder’s eligibility
possess and use or carry firearms, dangerous devices, or ammunition.

86 CMC §2205(a):

(a) No person may purchase, possess or use a firearm, dangerous dawiceypition unless the person ig tiolder
of an identification card issugmirsuant to this article evidencing the eligibility of the person to puecphassess o
use a firearm, dangerous device or ammunition. That person shalldast 21 years of age.

°4 CMC§ 1407(b):

(b) Custons Inspection and Clearance Requirdénithe case of those goods, commodities, resources, or merch
whose first use in the Commonwealth requires customs inspectiarieamednce, payment shall be made within 3
days after entry. Such goods, commodijtiesources, or merchandise may be released prior to payment of ex
tax and upon the submission of the bill of lading and/or manifest or eeoiany other form prescribed by the
secretary. Where the actual amount of tax cannot be determined witbmcadendar days after the entry, an
estimated tax shall be paid within 30 days after entry, subject to latstradjt. However, firearms may not be
released until complete payment of all taxes due and owing is made, anal sipmring that the fireariras been
properly registered and that the owner has a valid Weapons Identificatibioiérearms Identification Card.

106 CMC §2302:
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license to possess a fireaend proof of afirearm registration 6 CMC § 2204(b)*! For clarity,
the Court will at times distinguish a WIC as a firearm |.D. cahddeed, it appears that {
individual mustsubmita separate WI@pplicationfor each weapon her sheseeks to posses$
WICs are issued by the Department of Public Safety (“DPS”), whinha mandatory firearn

safety course andonductsbackground checks for all WIC applican6CMC §2204(d), ()

(a) The Customs Service, a division of the Department of Finance, ahalthte primary responsibility and author
to enforce the provisions of this chapter. This authority shall beuccent with the authority of any other I
enforcement agency as provided by law.

(b) Any officer who is authorized by the Customs Service to enforce ¢hésjans of this chapter may

(1) Arrest any person, if there exists probable cause to believe that sumh garamitted an act in violatio
of this chapter;

(2) Seize any evidence related to any violation of any provision of this chapter
(3) Execute any warrant or other procsssied by a court of competent jurisdiction.
116 CMC §2204(b):

—

w

(b) Identification cards are issued only by the Department of Public Safedygmt to regulations made by the

Department of Public Safety in the manner which is or may be providieavb The identification card shall have
its face all of the following:

(1) The name and address of the holder.

(2) The sex, height and weight of the holder.

(3) The birth date of the holder.

(4) The date of expiration for the card, which shall be two years fremdate of issue.
(5) A photograph of the holder taken within 10 days prior to issuance.

(6) An endorsement setting forth the extent of the holder’s eligibilityoRsgss, use and carry firearn
dangerous devices, or ammunition.

(7) The numbeof the identification card.

(8) The manufacturer, model, type and serial number of the firearm.
12 See6 CMC § 2204(b)(8) (calling for “[tthe manufacturer, model, type andalsetimber of the firearm” pe
identification card)
136 CMC §2204(d):

(d) Mandaory Firearms Safety Education Clag2rior to the issuance of Identification Cards by the Departme|
Public Safety, applicants applying for an identification candthe first time are required to attend a Mandaf
Firearms Safety Education class (“MFSEC”). The MFSEC shall be organized andimshds follows:

(1) The Department of Public Safety is hereby authorized to establisigraprto conduct these classes

(2) The Department of Public Safety is required to providéoNak Rifle Associatiorfirearms certified
instructors to conduct these classes.

(3) A fee of $10.00 will be charged for the class. Fees shall be used to funé& &tV
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DPS canot issue a WIC until 15 days after an application has been submitted, but must i
WIC within 60 days of submission unless the application is denié® § 2204(e)** TheWIC
laststwo yearsbut renewal applications are automatically grantddrsgy as thepplicant submits
an application for renewal 30 days beftihe WIC expires and certifies that o sheis not
prohibited from possession under § 2204(fENdC § 2204(m)*°

The Commonwealth argues that the license and registragoationsare “longstanding’
and therefore presumptively lawful unddeller 1. Although there is evidence to support t

position on balanceboth requirements were a historical oddity rather than the norm.

6 CMC §2204(f):
() No person may be issued an identification card if the person has been:
(1) Acquitted ofany criminal charge by reason of insanity.
(2) Adjudicated mentally incompetent.
(3) Treated in a hospital for mental iliness, drug addiction or alcoholism.
(4) Convicted of a crime of which actual or attempted personal injury or ideathelement.

(5) Convicted of a crime in connection with which firearms or dangedevices were used or found in
or her possession.

(6) Convicted of a crime of which the use, possession or sale of narcadi@sgarous drugs is an eleme

46 CMC § 2204(e): Nadentification card may be issued until 15 days after application is madejréess thd
issuing agency is satisfied that the applicant may lawfully pssses use or carry firearms, dangerous device
ammunition of the type or types enumerated enidientification card. Unless the application for use and posseg
is denied, the identification card shall issue within 60 days from the tlapplication.

156 CMC § 2204(m):

(m)(1) Any person holding a firearms identification card pursuant ® dttion who desires renewal of t
identification card shall submit an application for renewal at the DepatrtofiPublic Safety 30 days prior to t
expiration date of the person’s current firearms identification card.

(2) The application forms shall contain a formal request for a renéweb gears and shall also contain a certificat]
that the holder of the identification card has not been subjected to angetthaditions set forth in subsection (f)
this section.

(3) The identification cardhall be automatically renewed upon its expiration date for a period ofears,yprovided
that the requirements of subsections (m)(1) and (m)(2) of this secgoromplied with, and, provided, further, t
the Department of Public Safety does not heawe cause, pursuant to rules and regulations adopted under this
to disapprove the renewal.

(4) If the time period for renewal stated in subsection (m)(1) of thigoeeis not complied with, the identificatio
card holder shall be required tdléav the procedures for an original application.
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Commonwealth primarily relies omdeller 1l for the poposition that firearm registratia
requirements-at least for handgunsare longstanding and therefore exempt from Se
Amendment scrutiny See Heller 11, 670F.3d at 125355. The Court disagrees with t}
methodology and conclusions of the D.C. Circaitd therefore rejects the Commonweal
argumenwith respect to firearm registration

Unlike Heller I, in which the Supreme Court focused on the commonality and hist
pedigree ofregulations on the right to keep and bear arms before finding thesarpptively
lawful, the D.C. Circuit inHeller 1l focused on whetheainy jurisdictions historicallyrequired
firearm registrationregardless ohow raresuch regulations werédpplying Heller I's theory of
presumptively lawful regulations, this Court meegectHeller 1I's rationale.

In Heller 1, the D.C. Circuit upheld the District of Columbia’s handgun registrg
requirements falling outside thecope of the&second Amendmenand declined to analyze t
regulation under any level of scrutiny. 6F#(Bd at 1254. The D.C. Circuiteld that registratio
requirements were longstandifgased on the earlyventiethcentury laws of only eight
jurisdictions: New York, lllinois, Georgia, Oregon, Michigan, California, Hawaii (oef
statehood), and the District of Columbld. at 125355, (noting that more than a quarter
Americans currently live in jurisdictions with some registration requiremehig approach bea
little resemblance to that adopted by the Supreme Court, which focused on bagfe thiethe
burdeningregulation as well as its ubiquitee Heller | 554U.S. at 626 (the majority of the
19th-century courts to consider the questiahd that prohibitions on carrying concealed weag
were lawful under the Second Amendment or state anmggemphasis added)Presumably
the Supreme Court meant that regulatmwith both historicabndpopular acceptancedrticularly

those upheld by the judiciaat the tim¢ are unlikely to violate the Second AmdmentSeeid.
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at @9 (“Few lawsin the history of our Nation have come closethe severe restriction of the

District's handgun ban.” (emphasis addedhdeed, even relatively recent enactments with

universal judicial acceptance would seenp&ssHeller | scrutiny.SeeUnited States v. Yaay,
621F.3d 681, 683 (7th Cir. 2010pl§servingHeller I's inclusion ofthe ban on the mentally ill
from possessing firearnmas a presumptively lawfnd longstandingegulationbut noting that
Congress did naonstitute theban until 1968)United States v. McCang73F.3d 1037, 1048 (10t
Cir. 2009) (Tymkovich, J., concurring) (stating tliéller I's “felon dispossession dictumay
lack the ‘longstandinghistorical basis thatleller ascribes to it” aneéxaminingthe conflicting
literature onjust how longstanding the felem-possession ban actually is). Becausdy a
minority of jurisdictions have adopted firearm registration favesen to this day-the
Commonwealth’s firearm registration lasnnot be presumptively lawful unddeller I.

The Court inds that criminalizing the possession of firearms withoWI& license and

proof of firearmregistration burdens protected conduct, including the right to armedesetise

and therefore requires the Court to assess the relative weight of the butdenralation to the

core Second Amendment right and apply a suitable level of scr@&eg/.Chovan735F.3d at
1136. The Commonwealth has failed to show ttietlicensing and registration requiremefdl

outside of thdnistoricalscope of the Second Amendmeherefore Murphy passes step orfeee

Chester 628 F.3d at 681-82. For step two, the Court must identify the proper level of scrutiny by

considering the burden of the regulation and its proximity to the core $SigatJacksqrv46F.3d
at 960-61.

Here, the lancompletelyprevents a lavabiding citizen from using a firearm in exerc
of hisor herright to selfdefense—at leastwhile their first WIC applications pendingSeec CMC

§ 2204a). This burden is temporary, #ze wait for a WIC akes betwee5 to 60 days. EMC
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§ 2204(e) Completely preventing an individual from exercising his right to keep and besy
even for a limited time, represents a serious impositiahthe regulation shares more in comn
with First Amendmenttime, place, and manner” restrictions than with more serious batigeq
contentof speech (oa particular type direarm).See Marzzarelle614F.3d at96—-97 {ime, place
and manner restrictierevaluated under intermediate scrujiniherefore, he Court wll apply
intermediate scrutiny.

The Commonwealth argues that it has a substantial interest in preventing irldiwbo:
are most likely to abuse firearmsuch agelonsandthe mentally il—from obtaining them. Th
Court agrees. Whatever the scope aabidity of the Commonwealth’s limitations on fireal
ownershipthe Commonwealth’s interest in protecting public safety and enforcing its ipres/
remains important.

The Court also agreedth the Commonwealtthat the licensing requirement closelts
the Commonwealth’s goal by requiring background checks for all aspiring gurrsowhe
background check verifies an applicant’s status as @ahaging responsibleitizenandprevents
a criminal from legally obtaining firearmSee Chovan735F.3d at1130-31 (describing how
Chovan’s attempt to purchase a firearm after lying about his prior convictiothwaded by &
background check). As Murphy correctly pointed out at oral argument, txtéetthat federa
law mandates background checks on guncipases, the Commonwealth’s licensing sch
replicates the alreaegstablished federatandard.Seel8U.S.C. §8922t) (national backgroun
checks required)Brady Handgun Violence Preventiokct (“Brady Act”), Pub.L. No. 103-159
§ 103 107 Stat. 15361993) (creating the “national instant background check systé@htpurse,
as a separate sovereign, the Commonwealth is perfectly within its autbarift its own lawg

to the extent not otherwise prevented from doingSe®U.S. Constart. VI, cl. 2 (supremacy
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clause);e.g., Gibbons v. Ogder22U.S. (9Wheat.) 1,211 (1824) ljolding thatstate lawg
inconsistent with federal laws must yigld

Here, however, the Commonweadtkystem actually provides more robust protection {
its federal countpartbecause it requires universal background chelke Brady Act requires
federal background chedlefore a licensed importer, licensed manufacturericensed dealér
may transfer a firearm to an unlicensed individual, but does not require grdnan#tcheckfor
firearmtransfers when the transferor is not (and does not need licdreged under federal lay
18 U.S.C. § 922(1)seel8 U.S.C. 8923(a) (‘No person shall engage in the business of impor
manufacturing, or dealing in firearms, or importing or manufacturing ammunitioih henbas

filed an application with and received a license to do so from the Attormesr&¥); § 921(a)(21)

(defining persons engaged in the business of importing, manufacturing, or dealnegnmgi as$

thosewho conduct such business as “a regular course of trade or business with the [
objective of livelihood and profit. The Commonwealth closestBrady Actlooptole that allowg
smalktime or private sellers to transfer firearms without conductibgckground check on tf
transferee by requiring the transferee to obtain a lieensenplete with a background cheek|
beforehe may possess a gun or anay be sold to him. 6MC §882204(a), 2205(aee6 CMC

§ 2215 (“No person other than a manufacturemlesaler or dealer licensed pursuant to this ar

may transfer a firearm or dangerous device to any person other than a maauyfattolesaler or

dealer without first ascertaining that the transferee is the holder of arficddion card issueg
purauant to this articl€). Because the Commonwealthrslividuallicensing scheme squarely f
its legitimate end of keeping firearms out of the hands of thestlikely to abuse them, it pass
intermediate scrutiny.

The Commonwealth’direarm registraton provision,on the other handdoes not pas
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intermediate scrutiny. Unlike thadividual licensing schemaewhich likely prevents felons from

obtaining firearms, the registration provision only informs the Commonwealth thertain
individual has a certain firearm. But that does not prevent dangerous individualsttorg their
hands on firearmsor otherwise safeguard public safetgnd so does not furthethe
Commonwealth’s stated goals.

The Commonwealth makes two arguments for the registratipmreenent. First, th
Commonwealth relies oHeller 11l for the proposition that registrati creates only a de minign

burden, which does not violate the Second Amendrsaa Heller v. District of Columbi#leller

D

1), 801F.3d 264,274 (D.C. Cir. 2015)(holding that “the burden of the basic registration

requirement . . does natmplicate the second amendment right” because it is “de nshinQuite
simply, that is not how any form of heightened scrutiny werkst even the most moddsirm
of intermediate scrutinySee Mance v. Holde74F. Supp.3d 795, 806 (N.D. Tex. 2015) (a Ig
imposing a de minimis burden only escapes heightened scrutiny if it isdadgsg);cf. Heller
I, 670F.3d at 125455 (comparing the registration of handgufmossessiorof which is a
constitutional right—to the registrion of motor vehicles). The Ninth Circuit, for instance, rece
applied intermediate scrutiny in a First Amendment case challenging Los Angalesy’S
requirement that pornography performers use condoms in certain contexts, dedipgetat the
requirement waa “de minimi$ burden.Vivid Entertainment, LLC v. Fieldin@74F.3d 566, 571

577-78 (9th Cir. 2014) The condom mandate survives intermediate scrutiny because it hg

Iw

ntly

1S only

a de minimis effet on expression, is narrowly tailored to achieve a substantial governmentinteres

of reducing the rate of sexually transmitted infections, and leaves opearasslatjernative meat
of expression”). Indeed, the Supreme Court and many other courts @lisappee similarly

applied intermediate scrutiny to First Amendmesxtes despite findingdee minimisinterferencg
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with the right SeeCrawford v. Marion County Election Bcb53U.S. 181, 191 (200§YHowever

slight that burden may appeatr . it mustbe justified by relevant and legitimate state interes

Vivid Entertainment774F.3d at 580 (collecting cases}; Arizona Libertarian Party v. Reagan

798F.3d 723, 732 (9th Cir. 2015) (applying rational basis scrutiny where a “state elegt
imposes only @ae minimisburden on a party’s First and Fourteenth Amendment rights”).

Furthermore, ecording to Heller I, laws that burden enumerated righéxpressly
includingthe Second Amendmertannot be subject tihe deference of rational basisgany,
which “is not just the standard of scrutiny, but the very substance of the comsétgpiarantee
against “irrational laws.” 554.S. at 628 n.27seeMcDonald 561U.S. at 77879 (rejecting
suggestion that the Second Amendment cannot be sirmledor especially unfavorab
treatment)Surely, if rational basis scrutiny does not suffice for Second Amendment cotieitlg
thenno scrutiny, as the D.C. Circuit applied eller Ill, cannot be sustaineBecause even d
minimis burdens on enumerated rights must at the very least be supported byaatial
government interest reasonably related to its law, this Court cannotidedi@it I1I’s failure to
scrutinize in any way the gun registration regime that came before it.

Even if a de minimidburden on an enumerated riglauld satisfy constitutional scrutiny
the burdenmposedby the Commonwealthigarticularregistration requirement iotde minimis.
For each firearm a responsible labiding individual seeks to registewen if he or shalready
has a WIC cardhe or shemust wait at least 15 days before he may lawfully posses€NM®
§2204(e). Such a requirement may be appropriate to allow DPS to complete a backgrour
on a potential licensee, but makes no sense for merelyeregisa weaporCf. Heller I, 670F.3d
at 1254-55(comparing D.C.’s gun registration requirement to registering a cérpbethich arg

presumably de minimis because they require nothing more than a small payment and
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compliance with relevant\es). In this case, Murphy was separated from the firearms he imp
for at least 15 days each time he acquired a newuntfieit was registered with DR®ven thougl
hehadalready obtained a CNMI WIC cardo D.C. car owner had to surrender theiricihwhile
it was being registered.

Second, the Commonwealth argues firaerm registration laws protect public welfaf
The Court agrees that the Commonwealth has a significant interest in prgvgumirelated
deaths, bu the firearm registration regirement—as opposed to thendividual licensing
requirement—does not rationally serve that interest.

The Commonwealth’s research supports the conclusioninbdatidual licensing, not
firearm registration, serves the interest of preventing-gglated daths. For instance, i
Association Between Connecticut's PertoiPurchase Handgun Law and Homicid
researchis estimated that Connecticut’'s adoption of a handgun purchaser licensing letabet

1995 was “associated with a 40% reduction in Conndtdifwearm homicide rates during t

first 10 years that the law was in place,” but that there was “no evidence for aaedac

nonfirearm homicides.K.E. Rudolph et al.,, 105 Am. J. Pub. Health 49 (2015). Connecti
“permit-to-purchase” law, likete Commonwealth’s Weapons Control Act, mandates that ar
seeking to purchasehamndgurfirst obtain a licenseseeConn. Gen. Stat. 89-36f(b) (reasons
person may be denied a license to purchase, including felony convict@®36&y (backgroun
check). Those provisions do not include a registration requireniénThe Commonwealth’
research, most of which centers on Connecticut, does not suppegistsationrequirementSee
C.K. Crifasiet al, Effects of Changes in Peratd-Purchase Handguhaws in Connecticut an
Missouri on Suicide Rate39 Preventative Medicine 43 (201H).makes sense that a firea

registration requirement would not decrease firegglated deaths; the regulation makes
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distinction between prospective gun ownas$o the likelihood that they will misuse the weap
as distinct from thendividual license requirementvhich does.

There may be legitimate reasons for a statenfdiementa registration requiremettat
creates a de minimis hardship on an indivigdhalvever, this Court cannot say that the CNM
current registration requirements are de minithi€f. Heller 111, 801F.3d at 27475 (finding that
“protecting police officers by enabling them to determine, in advance, whgtims may bg
present at a lot@n to which they are called” does not justify certain registration requirer
because police treat every encounter as if a gun could be involved and the D.C. ppliaesbn
checked the registration database)e Court’'s holding is accordingly lited to the rational
presented.

Next, Murphy objects to the requiremehat he renew his WIC every two yedatte relies

onHeller 111, which held that the District of Columbia’s requirement Hraindividual reregister

his firearms every three yedesled intermediate scrutin@01F.3d at 27#78.Because this Couf

has already found that tHeearm registration requirement fails constitutional muster, the
registration requiremenor firearmsalso fails.

To the extent thaHeller Il held that equiring background checks at regular inter
failed intermediate scrutiryand it is not entirely clear that the D.C. Circuit so heldis Court
disagreesSeed. at 277 (“District officials and experts conceded [that] background checks
be conduatd at any time without caung the registrations to expirdinternal quotation mark
omitted)). The Court agrees with the Commonwealth that a renewal of the individual |i

coupled withan additional background cheawvery two years ensures that widuals whocan

16 Alternatively, the Commonwealth could craft regulations that do nanggron the Second Amendment right, s
as voluntary firearm registratiof. Heller I1ll, 801F.3d at 278 (rejecting the argumehat D.C.’s reregistration
requirement for firearms supplements its fosgorting requirement).
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no longetegally possesrearms 6uch as those whwave fallen victim to certain mentalnésses
will not be licensed to do soCf. 6 CMC §10209(a) (granting amnesty to individual$o
surrender firearms to DPSAlthough not a perfdcfit with its goal of disarming dangero
individuals, the Commonwealth’s relicensirggiuirement (as distinct from the-megistration of
firearms)is narrowly tailored because it only requires an application and a background chgg
two years—nothing more. 6BCMC §2204(m) (an additional firearms safety training class ig
required to renew a WIC). The provision regarding the renewal of an individual license¢sg
firearmspasses intermediate scrutiny.

Finally, Murphy objects to the Commonwtapolicy of seizing firearms and ammuniti
from individuals arriving in the CNMI without a WIC. However, because the Court haslya
substantially upheld the WIC and its background check requirement, and thus thie e
corresponding penalties imposed for possessing a gun without a WIC, it logilallysfthat thg

seizure provisions do not violate the Second Amendrsest CMC §1407(b)6 CMC 882303,

10207.The Commonwealth may categorize firearms as contraband as a means @hgntfey

constitutional prohibition orallowing arms fomonWIC holders—i.e., persons for whom DH

has not conducted a background cheak service of its legitimatpublic safetyend.However,

to the extent that the same statut€;MC §81407(b), requires a seizuoé firearmsfrom owners|

who have a validVIC or Firearms Identification Card until the firearms are registered, it vig
the Second Amendment.

2. Storage Restrictions in the Home

Murphy challenges the provisions of SAFE that require a firearm in the lwobeedither

“stored in a locked container or disabled with a trigger”lack’ carried on the person of §
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individual over the age of 216 CMC §10204(a)t’ Because a nearligentical provision wa
upheld inJacksonthis Courtwill uphold the samiaw here.

In Jacksonthe Ninth Circuit considered the constitutionality of San Francisco Police
8 4512 which state that “[n]o person shall keep a handgun within a residence owng
controlled by that person unless’ (1) ‘the handgun is storadaked container or disabled wi
a trigger lock that has beapproved by the California Department of Justice,’(2) ‘[t]he
handgun is carried on the person of an individual dwelage of 18. Jackson 746F.3d at 958
Although the Ninth Circuit recogred the similarities between San Francisco’s ordinance ar
District of Columbia trigger lock regulation struck down Hteller 1, it nevertheless applig
intermediate scrutinyd. at 964. Contrary to the stricken D.C. ban, which always requirechat
lock, the San Francisco ordinamegulatedonly gunstorage notcarrying, and thig allowed ar
individual to retain hisor herright to immediate selflefense within the homdd. (“San
Franciscans are not required to secure ti@ndguns while carrying them on their pef$on

San Francisco’s firearm storage restrictsomvivedintermediate scrutiny because it tg

176 CMC §10204:

(a) No person shall keep a firearm within a residence owned or contogltbdt person unless:
(1) the firearm is stored in a locked conti or disabled with a trigger lock; or
(2) the firearm is carried on the person of an individual over the age of 21; or
(3) the firearm is under the immediate control of a person who is a lavcenfent officer.

(b) A person who violates the foregoiaghsection (a) of this section is guilty of criminally negligent stordge
firearm and, except as otherwise provided in this section, shélidienot more than $1,000, imprisoned not m
than 180 days, or both.

(c) A person who violates subsecti@) of this section, and as a result, a minor causes injury or deathgelfhim
another with the firearm, shall be fined not more than $5,000, or immgdsnot more than 5 years, or both.

(d) The provisions of this section shall not apply if the miolotains the firearm as a result of an unlawful entr
burglary to any premises by any person.

(e) For the purposes of this section, the term “minor” shall mean a pardenthe age of 21 years.

(f) This section shall not apply to a properly registered firearm orffinetige date of this Act until ninety days aft
this Act becomes law.
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reasonable and narrow steps to achieve its important objectigduc[ing] the number of gur
related injuries and deaths from havinguahocked handgun in the homéd. at 965, 966(The
court also accepted San Franciscassertionthat 84512 helped prevent firearms from be
stolen 1d.) BecauseSan Francisco’s research indicated that keeping firearms in a lockg
reduced the risk of accidental ligun deaths and injuries 4&12fit the government’s interes
Id. at 966.

Here, the Commonwealth’s regulatitkewise*requires handguns to be stored in a lod
container when notarried on the persdnld. at 961. Like San Francisco, the Commonwe
argues that it has a substantial interest in preventing firearm accidentef#smdtthe home, an
that SAFE’s storage regulations reasonably fit those objectives. The Gmeata

Like the Ninth Circuitin Jacksonthis Court enphasizeshe distinction betweegarrying

and storinga firearm. The regulation struck downHieller | mandated that an individual kekis

or herhandgun inoperablat all times See554U.S. at 628. Because seléfense is impossible

with an inoperableveapon, the law destroyed the Second Amendment right and could not
Id. at 629. Butlacksonprovides an alternative: regulagtorage notcarrying A person may b
somewhat burdened by renderimig or her distant wepons inoperable-imagine for example
fleeing pursuers and attempting to open a safe or disable a triggerdatkn individual carrying
his or herweapon would not be so burden&ge Jackson v. Cignd County of San Francisge
135S.Ct. 2799, 2800 (2015) (Thomas, J. dissenting tlemal of cert.) (petitioners contende
that the lawneffectively denies them their right to seléfense at timeghen their potential neg
for that defense is most actitgecause, for exampleitis impossible tdcarry’ a firearm on one’

person whilesleeping”at night,which is when most burglaries occdf)The law is also sensib

8 The scenario raised in Justice Thomas’s dissent is troubling. Thads&mendment protects an individual’s rig
to immediate selflefense, which should reasohabccount for weapons within his or her reach or control, not
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narrowed to its rationale; the legislature could reasonably concludi ith#gss likelychildren
will find and misus an unsecured handgun, or criminaifi stealone,when the operable gun

carried rather than stored

is

General sellefense law, asestatedoy SAFE, further strengthens the Commonwealth’s

argument. As in most jurisdictions, an individuakhe Commonwealtinay not use lethal ford

in selfdefense unless he reasonably believes that it is the only way to praw@nent serious

injury or death See6 CMC 8§1021(a)(1) (lethal force is used taréasonably prevent th

immediate use of force by an aggredstr Commonwealth v. Demapa@008MP 16 Y16

(providing the traditional common law selefense requirementy1) the defendant must have

his or her persorCf. Arizona v. Gants56U.S. 332, 335 (2009) (reaffirming the Fourth Amendment rule thalice
may search incident to arrest only the space within an arrestee'siatenashtrol,meaning the area from withi
which he might gain possession of @apon or destructible evidence” (internal quotation marks omitted)y.
unlikely that the governmental interest in preventing accidental shootirlgsfts would be significantly harmed |
adopting a reach or control rule, rather than an “on the person” rukecasrently stands. Howevedackson
represented a facial challenge. Aragplied challenge, should one ever emerge from the sleep scenario descl
Justice Thmas, could lead to a more limited holding.

196 CMC §10210:
(a) An individual is allowed to use a firearm or deadly force indefénse if:

(1) The individual is protecting him or herself and the use of thefirea deadly force would reasonably pretthe
immediate use of force by an aggressor. Provided further that this usedsupams the reasonable belief that
aggressor is about to inflict an intentional contact that would or could edaigaesult in serious bodily harm
death; and the use of force by the aggressor can safely be prevented only byatmimuse of deadly force.

(b) An individual is allowed to use a firearm or deadly force indeténse of a third party if:

(1) The individual is protecting a third party and the afsthe firearm or deadly force would reasonably prevent
immediate use of force by an aggressor. Provided further that this usedsupas the reasonable belief that

aggressor is about to inflict an intentional contact that would or could adgaasult in serious bodily harm ¢r

death; and the use of force by the aggressor can safely be prevented only byat@imuse of deadly force.

(c) The right to use deadly force for self defefse] or defense of a third person does not existéfitidividual
correctly or reasonably believes that he or she, or the third party in the catedaffensésic] of a third party, can
with complete safety avoid the necessity of so defending himself by

(2) retreating if attacked in any place other thasmdwelling place, or in a place which is also the dwelling of
other, or

(2) relinquishing the exercise of any right or privilege other than his ggwilto prevent intrusion upon
dispossession of his dwelling place.

(d) An individual loses theight to selfdefense with a firearm if he or she is the initial aggressor or intentig

e

e

n
It i
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ibed by
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—

he

pr

nally

provoked the aggressor by word or deed that is reasonably calculatedtta eilotent response from a reasonalble

person or the individual aggressor.
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reasonable fear of imminent danger; (2) the defendant may only use foitst agaunlawfu
aggressor; (3) the defendant's use of force must be necessary; thedd@endant's use of for
must be proportional to theggressos use of force”)Obviously, a persogarryinga handgur
will be able to prevent thenmediateuse of force by an assailant, and thus exercise his S§
Amendment rightThe immediacy of the need will likely be lessened for a person seeking
distant weapon, whether readily operable or not.

Murphy argues that the Court should reject the storage regulation becau
Commonwealth, unlike other jurisdictisthat have imposed such restrictions, has no histo
widespread civil unrest and rioting. Murphy may be correct in his historiedysas, but it is
irrelevant. San Francisco did not justify its storage law by pointing to the dahgets, but by
highlighting the danger of accidental firearm misuse and theft. Those dangers are ashe
CNMI as they are in Qidornia or any otheplace and the government’s interest is every bi
keen.

The Commonwealth’s storage regulation achieves its substantial gdal nanrowly
imposing only dairly minor burden on the right to armed sdifense. The statute thus survi
intermediate scrutiny.

3. Ban on Large Capacity Magazines
Murphy next objects to SAFE’s ban on LCMs, or magazines with a capacity to haid

than 10 roundss CMC §10207(b)?° Applying theNinth Circuit’s rationalein Fyock v.City of

206 CMC §10207:
(a) No person shall possess ammunition in the Commonwealth unless:
(1) he or she is a licensed firearm vendor;

(2) he or she is the holder of the valid registration certificate for a firefiime same gauge or caliber as
ammunition he possess; except, that no such person shall possess one or more reBtriletes or

(3) he or she temporarily possesses ammunition while participatin§ireaams training and safety cla
conducted by a firearms instructor.
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Sunnyvalewhich found that a district court did not abuse its discratiatenying a preliminary

injunction against theity of Sunnyvalefrom enforcing its LCM ban, this Court will uphold

SAFE'sidenticalbanhere®!

In Fyock the Ninth Circuitdid not determine whethe3unnyvalés ban on LCMs ha
sufficient historical antecedents to fall outside the scope of the Second AmendmdnBd/ @
997andn.3 (citingPeruta v. Countpf San Diego (Peruta,ly42F.3d 1144, 1167 (9th Cir. 2014
Nor could the Ninth Circuit determine that LCMs were “dangerous and unusualz.3d@ @t 999
(noting that because handguns capable of receiving magazines holding more than 10 rg
commaly held by lawabiding citizens for lawful purposes, LCMs wegnebablynot unusual)
see New York State Riflad Pistol Ass’'n Inc. v. Cuom804F.3d 242, 255 (2d Cir. 2015) (findir]

that assault weapons and LCMs &recommon use”). Rather, it hetbat the district courdid

(b) No person in the Commonwtashall possess, sell, or transfer any large capacity ammunition dedetice
regardless of whether the device is attached to a firearm. For the purposesubskction, the term “large capad
ammunition feeding device” means a magazine, belt, drum, feed strip,ilar siavice that has a capacity of, or t
can be readily restored or converted to accept, more than 10 rounds of Hommdrie term “large capacit
ammunition feeding device” shall not include an attached tubular des$ignetd to accept, and capable of operg
only with, .22 caliber rimfire ammunition.

(c) Penalties.

(1) Any person convicted of a violation of subsection (a) of this sefdiolegally allowable ammunition shall &
fined not more than $2,500 or imprisoned for not more than 1 year, or both.

(2) A person convicted of possessing more than one restricted pistalibullielation of subsection (a)(2) of th
section may be sentenced to imprisonment for a term not to exceed 40ayebshall be sentenced to impnment
for a mandatomminimum term of not less than 1 year and shall not be releasedfisom or granted probation
suspension of sentence prior to serving the mandatorynum sentence, and, in addition, may be fined not n
than $25,000.

(3) A person convicted of possessing a single restricted pistol bullet in viotdtgubsection (a)(2) of this sectipn

shall be fined not more than $2,500 or imprisoned for not more than 1 year, .or both

(4) A person convicted of possessing a large capanityunition feeding device in violation of subsection (b) of
section may be sentenced to imprisonment for a term not to exceed 40ayebshall be sentenced to imprisonnj
for a mandatomminimum term of not less than 1 year and shall not be edefaem prison or granted probation
suspension of sentence prior to serving the mandatorymum sentence, and, in addition, may be fined not 1
than $25,000. This section shall not apply to any large capacity ammueitidimg device possessed hg bwner
of a properly registered firearm capable of receiving such a device until dengs after this Act becomes law.

21 Becauséd-yockwas an interlocutory appeal reviewing a district court’s denial of anireliy injunction, the Ninth
Circuit askedwvhether the district court abused its discretion in finding Fyodikédlenge unlikely to succeed on t
merits. 779.3d at 99596 (“we are not called upon today to determine the ultimate merits of Bydakms”).
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not abuse its discretiom finding that the regulated conduct did not fall outside the Se
AmendmentFyock,779 F.3d at 996, 998.

The Ninth Circuit next determined that intermediate scrutiny applied becausgifegion
did not severely impact the core Second Amendment right tededhseld. at 999and n.6
(observing that, at the time, every district court to have considered an LCM ban had yp
BecauseSunnyvaleonly limited the number of rounds per magazine, rather than the ty
weapon holding that magazine, the ban impacteddeééinse much less severely than the [
handgun ban struck down ideller I, 779F.3d at 999 (noting thaunnyvalecontained ar
exception for lawfullypossessed firearms that wouldt be able to function without an LCNf.

Applying intermediate scrutiny, the Ninth Circuit upheld the LCM [&amnyvaleoffered
several legitimate and substantial interdstdavor of restricting the number of rounds |
magazine, including stoppinmgass shootings and crimes against law enforcement offides.
1000. To show fitSunnyvaleoffered evidence suggesting that LCMs¢ disproportionately usq
in massshootings as well as crimes against law enforcerh&htFyock presented evidence
show that LCMs are useful for seléfense, but “the record also contained studies indicttaig
most defensive gun use incidents involved fewer ttarounds of ammunitiofi Id. The city’s
ban offered a reasonable fit and was narrowly tailored not to overly burden the Sswmtment
right to armed selflefense. It passed intermediate scrutiny.

This Court reaches the same conclusion with respect to SAFE’s LCNF Géme law

burdens the Second Amendment right, but nevertheless allows effectrdefsale using an

22 Murphy has not argued that his firees will not function without an LCM.

2 The Commonwealth does not argue that its LCM ban falls outside the s€dhe Second Amendment ag
longstanding regulatiomhe Court will presume that the LCM ban burdens conduct protected bghhto keep ath
bear armsSee Fyock779F.3d at 997.
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firearm a responsible laabiding citizen would like. Intermediate scrutiny is therefore

appropriateSee Marzzarella614F.3d at 9798 (manner restriction reviewed under intermed
scrutiny).

Like the city ofSunnyvalethe Commonwealth seeks to prevent mass shootings. The
agrees that preventing mass shootings or making thene difficult to commit represents
substantial and legitimate government inter8seChovan 735F.3d at 1139. The restriction ¢
LCMs serves that purpose by reducing the number of rounds an individual may fire bediang
to reload.See Heller 1) 670F.3d at 1264 the Chief of Police testified the2‘or 3 seconghause’
during whicha criminal reloads his firearnecan beof critical benefit to law emrcement’).

Indeed, in one tragic and wddhown example within the Ninth Circud,gunmanusing a
handgun with a 3tound magazineshot 19 and killed -6-including the HonorableJohn Roll,
Chief Judge of the District of Arizona, who heroically put himself between the slaomtether
innocents—n Tucson on January 8, 2013ee“A Single, Terrifying Moment: Shots Fired,
Scuffle and Some Lugkhttp://www.nytimes.com/2011/01/10/us/10reconstruct.tftast visited
Sept. 8, 2016%* The shooter'sampagavasonly brought to a halt when he paused to reload

was tackledy two of his victims It is not unreasonable to surmise that if the shdwdmot beef

using an LCM, he could have been stopped sooner. The Commonwealth’s ban could produce such

a reslt, satisfying the close fit of intermediate scrutiny.
Moreover, the Commonwealth’s ban would probably not impact the abiliggwedbiding
citizersto defendhemselvesStudies indicate thauccessful selflefense usually requires few

than 10 roundgryock,779 F.3d at 1000A law that defined LCMs as magazines with fewer t

24To the extent necessary, the Court takes judicial notice of the Tsiesoting.SeeFed. R. Evid. 201. The trage(
was widely reported, and President Obama led a televised national mesaorie¢ for the victims.
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10 rounds would likely be unconstitutional despite the legitimate government imeyestenting
mass shootings because it would also greatly impede an individual’'s aigbtftefense Cf.
Cuomq 804F.3d at 264 (striking down New York’s ban on loading magazines with more
seven rounds)Here, theregulation is narrowly tailorethecause it allows setfefense in thg
majority of circumstancesThe Commonwealth’s impant interest is reasonably served by
restriction, and because the restriction does not go too far, the LCM ban sunévesdate
scrutiny.

In his Memorandum in Support of Opposition to Defenda@igiss Motion, Murphy
admitsto this Court thahisWASR 10/63 rifle has a standa3@+round magazine while the Gloq
19 pistol has a standat&-round magazine. (ECF No. 107 4tJIThosemagazines, in their curre
form, would be considered as LCMmder SAFE. This is not to say, however, that Munpbud
not be able to lawfully use and possess such weapons. In the event that Murpigsnoo
converts both magazines purchases new magazineswhere their maximum capacitpuld
hold no more that0 rounds, hevould be lawfully authorized to use apdssess both firearms
the CNMI.

At the hearing on the crossotions for summary judgment, Murphy argued that LCM{
useful not only for selflefense, but also for general community defense in the face of fq
invasion. The Court credits Murphy'tagements as a veteran and an individual who clearly K
apprised of gegolitical events in the nations around the CNMI. And Murphy is correct thg
Founders viewed alhblebodied men as the “milittawho would defend thdRepublic from
invasion.SeeHeller I, 554U.S. at 580 (“the ‘militia’in colonial America consisted of a subse
‘the people—those who were male, able bodied, and within a certain age range”). Howe\

militia is properly regulated by the Commonwealth and the federal govetn8e=U.S. Const
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art. I, 82, cl.1 (“The President shall be Commander in Chief of the Army and Navy of ttedlUni

States, and of the Militia of the several States, when called into the actuaeS#rthe United
States”).Additionally, the Supreme Court HHeller | observed that it does not necessarily vio
the Second Amendment to ban “weapons that are most usefilitary service—M-16 rifles and

the liké' simply because they would be useful for modern militia purposesUS54at 62728.

ate

Becawse a weapon’s usefulness to the general defense or for military purposes does nat control

whether it is or is not protected by the Second Amendment, the Court must rej@ttyd

argument.

Lr

The Court finds that the Commonwealth’s ban on LCMs is narrowly tailored in support of

a significant government interest, and that it therefore survives inteteadratiny.

4. Long Gun Caliber Restrictions

Murphynextchallenges SAFE’s restriction tullets larger than .22 or .223 for long guns.

See6 CMC §10208(af6).2° He contends that the restriction has no precedent in anystéteor
U.S. territory, and that it substantially interferes with his right to defemdsdif. The

Commonwealth argues that it banned large caliber rifles because the bulletsttevel farther

%6 CMC §10208:
(a) No person shall possess:
(1) saweebff shotgun;
(2) a silencer, sound suppressor or sound moderator;
(3) machine gun;
(4) shortbarreled rifle;
(5) an assault weapon;
(6) arifle other than a .22 caliber rimfire, .22 calibenterfire and .223 caliber centéire; or

(7) a shotgun other than a .410 gauge.

(b) Whoever violates this section shall be punished by a fine ehar $2,500 or imprisonment for not more than 1

year, or both. However, if the violation occurs after suchgretss been convicted in the Commonwealth

bf a

violation of this Division, or of a felony, either in the Commonwealtinagnother jurisdiction, in which case such

person shall be imprisoned for not more than 10 years, and may be finedradhan $25,000.
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than smaller caliber or handgun bullets, and that they therefore carry a matieasigmisk of
collateral damage for missed shots than do their smaller cousins. Hotev&@ommonwealt
presents no evidence supporting its claim, and consanse suggests that the law is unlikel

achieve itgyoal Under either strict or intermediate scrutiny, therefore, the law?fails.

y to

The Court beginwith historical analysis. Neither party presented any evidence suggesting

that caliber bans are populangstanding regulations not subject to Second Amendment scrutiny.

In fact, it appears théhe Commonwealth is entirely alone in banning rifles in calibers abovge
although two jurisdictions recently banned much larger .50 caliber. 8le=sCal. Peal Code
830610 (restricting possession of .50 caliber rifles); D.C. Cod&%502.02(a)(7) (making

unlawful to register a .50 caliber BMG riflePeople v. Jamesl74Cal. App. 4th 662, 67374

223

—

(2009) (upholding California’s ban on .50 caliber rifles and observing that the rifles couledye us

to destroy critical infrastructure and shoot down aircraftthe federal level, Congress restricted

weapons in calibers above .50 in the Gun Control Act of 196818 U.S.C. §921(a)(4)(B)

(defining “destructive device” as any nshotgun “which has any barrel with a bore of more {han

onehalf inch in diamete). Because the Commonwealth’s caliber restriction impacts the S

Amendment and there is no history of restrictifigs by caliber, the Court will@ply heightened

scrutiny.

The Commonwealth’s ban anifles larger than .223 caliber burderthe core Secon
Amendment right to armed salbfense.SeeMcDonald 561U.S. at 780(reiteratingthat the
Second Amendment “protects a personal right to keep and bear arms for lawfukepumosi

notably for seHdefense within the home”)t completely prohibits every laabiding citizen in

26 As the Court explained above, the issue of the caliber ban was suldmyittes parties in earlier cressotions for
summary judgment. The parties stipulated to using the argumentesgsied before, and the Court will theref
refer to hose older briefs in this section.
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the CNMI from possessing a class of arms legal in every other United jBtadistion. The law
does not ban the possession of the most popular weapon fdefaite—the handgun-but it
doesban a class of arms useful for seifenseSee Marzzarella614F.3d at 9697 (comparing
“manner” restrictions with outright weapons ban and applying intermediattngdio the former)
Indeed, according to the Fourth Circuit, Murphy’s banned WASR 10/63, an Al{ylerfirearm,
is “by far” one of themost popular serrautomatic rifles possessed by tabiding Americans fo
seltdefenseKolbe, 813F.3d at 169see Heller | 554U.S. at 629 (rejecting the argument t
handguns could be banned if other firearms were avail&#epuse the law substantially lim
the exercise of a fundamental right, the Court vetjuirea close fit between the restriction a
the intended befli¢. Cf. Ezell 651 F.3d at 708 (“a severe burden on the core Second Amen
right of armed seltlefense will require an extremely strong puhiterest justification and a clos
fit between the governmestimeans and its end”).

The Commonwealth contda that its substantial interest in restricting higher caliber by
is public safety. In particular, the Commonwealth argues that the risk of estautsr striking
distant bystanders is reduced by the caliber ban because the restriction essentilyhéy
effective range of all firearms. Indeed, the parties’ stipulated experte@ifavid M. Hosono of

the Department of Public Safety, stated that higlaéiber bullets fired from rifles generally tray

further than bullets fired from lowaraliberrifles. However, as Murphy pointed out and Offi¢

Hosono agreed, other factors, such as barrel length, bullet weight, and the angounposider

also determine the distance a bullet will travel. It is therefore uncertain whtibg

Commonwealth’s regttion will actually reduce the effective range of rifles in the CNMI.
But even assuming that the restriction will have its intended effect of reduciefjabive

range of weapons, there is eadencehatsuch a limitatioractually makes bystandeaigy safer
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from errant shotsin fact, it seemanlikely that many innocent bystanders would be struc
missed shots that fall between the effective range ofca@serrifles and rifles of higher caliber
According tothe Commonwealth’s exhibita legal.223caliber bullet has a maximum horizon

range of 3,85¢/ards(ECF No. 723), while an illegal 7.62 x 39mm has a maximum horizo

U)

tal

ntal

range of 4,400 yards (ECF No.-82 Given the prevalence of dense jungle, hills, and buildings

within the CNMI, mat bullets fired from almost any gun would probably be stopped before

reaching its effective range. If most accidental shootings will occur wiblinthe effective rang

of even .223 caliber weaporss seems likelythen the slight increased risk fromhe longer

effective range of larger bullets cannot be a reason to impose on thed eoendment right.

D

The Commonwealth cannot heavily burden a constitutional right with such scant evigegce.

Turner Broadcasting System, Inc.RCC, 520U.S. 180, 195 (1997) (“Our sole obligation is

assure that, in formulating its judgments, Congress has drawn reasonaldecedebased gn

substantial evidence.” (internal quotation marks omitted)).

The Commonwealth also argues that its restriction on higher calfllesrprevents mor
serious injuries to individuals who are shot. Murphy contests that fact; but dues, ithe policy
cannot survive. As the parties suggest, the guns that most effectively lsemmarpose of self
defense also tend to cause the ngostvous injuriesThe right to use lethal force in seléfensg
is the right to kill if necessary to protect oneself oreath which is why the common law a
SAFE impose stringent standards on its &6 CMC 8§10210(a)(1) (lethal force is used
“reasonably prevent the immediate use of force by an aggieddarrwhen the right is lawfully
exercised, the government’s interest in protecting the life of the aggressmt cander self
defense less effective at the expense of the victim. Here, dhmmGnwealth seeks to restr

weapons that are effective for sdkéfense for the very reason that makes them effective. T
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not a legitimate reason.
The Commonwealth cannot establish even a lofitsbetween its blanket ban dnts
intended policy ojective. The caliber restrictionnder 6 CMC § 10208(a)(®ust fall.

5. Assault Rifle Ban

Murphy nextchallengeSSAFE’s ban on assault rifleSee6 CMC §10208(a)(5) (unlawful

to posses$assauliveapons). In particular, he argues that the Commonwealitates the Secon
Amendment by prohibiting certain rifle attachments: (1) a pistol grip under then atithe
weapon; (2) a thumbhole stock; (3) a folding or telescoping stock; (4) a flare launcleefiaéh)
suppressorand (6) a forward pistol gripSee6 CMC §10101(e)(1)(i)?’ The Commonwealt
argues that the ban passes intermediate scrutiny because it serves the irgpeeamhent
interest of maintaining public safethe Court disagrees. In fact, the evidence suggests th
banned attachments actually tend to make rifles easier to control and more aegatitey them
saferto use Because the Commonwealth’s ban does not match its legitimate and im
interest, the ban fails intermediate scrutiny and will be struck down.

As an initial matter,ite Court notes that SAFE’s assault rifle ban only applies to rifl

276 CMC §10101(e)(2)(i):
(e) “Assault weapon” means: (1) The following semiautomatic firearm

(i) a semiautomatic rifle in a caliber greater than .223 that has the capaadgept a detachable magazine and
oneof the following:

(A) a pistol grip that protrudes conspicuously beneath the action of HyEowe
(B) a thumbhole stock;

(C) a folding or telescoping stock;

(D) a grenade launcher or flare launcher;

(E) a flash suppressor; or

(F) a forward pistol dp
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calibers above .223.6MC §10101(e)(1)(i?® Because the Court has already determined thg
caliber restriction is unconstitutional, the sole issue here is whetheeshetions on rifle
configurations passes constitutional muster.

The Commonwealth concedes that assault weapons bans lack any signifioanirhikts
nation, and that they therefom@pinge on conduct protected by the Second Amendmseg
HellerIl, 670F.3d at 1260Similarly, the weapons are not dangerous and unuSeal.Kolbge
813F.3d at 17#78 (“In sum, semautomatic rifles and LCMs are commonly uded lawful
purposes, and therefore come within the covedddlee Second Amendmef)t The Court nust

therefore determine which form of heightened scrutiny to apply.

The Court will apply intermediate scrutinyike the LCM banSAFE'’s restrictions on rifle

attachments and stocks regulate thannerin which a person may exercise his right to-§
defense, but do not ban any particular ar@ee Marzzarella614F.3d at 9697; cf. Kolbe
813F.3d at 180 (applying strict scrutiny against Maryland’s ban onlB&and their “copies|
because the lancobmpletely prohibits, ngust regulates, an entire cgtey of weaponr$). Here,
the Court is not asked to consider a question of banning categories of rifles, butating sifle

accessoriesSee Heller I] 670F.3d at 128485 (Kavanaugh, J., dissenting) (comparing ban

it the

174

elf

¢l

on

)

certain gun models to contelpised restrictions subject to strict scrutiny under the Supreme

Court’s First Amendment dawhe). Intermediate scrutiny is the most appropriate model.
The G@mmonwealthargues that its legitimate and important interegiromoting publig
safety—particulaty to prevent mass shootinggustifiesits assault weapons habnce again, th

problem is not the goal, but the means of achieving it. The Commonwealth has notlsioogh

28 SAFE’s ban on assault weapons does not apply to the poputabARhich can be outfitted with the attachme
banned on other, larger caliber weapons, such as Murphy'stA& WASR.
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any evidence that its means fit its end
There are numerous problems with ther@mnwealth’s evidenc&he record shows th;

few of the particular attachments at issue make a rifle more dangerous. For instaart@ske(

about a flash suppressor, which attaches to the front barrel of the rifle, Gffiseno stated that

it reduces noise amnabtentially increases accuragifosono Tr., ECF No. 98, 14:1-5; 26:13-
19.)He also testified that there is no law enforcement concern for pistol gtimsnobhole stocks
which simply assist a shooter in absorbnegoil. (Hosono Tr. 23:2424:14) See thediagram

below (Murphy, PL 19-42 Visualization Powerpoint $&statiorat 18 (2016).

chambering action required — with 2 detachable magazine and any one of the other features shown here.

ILLEGAL Calfornia defines illegal assault rifles as semi-automatic weapons — firing one round with each pull of the trigger and no other

J

\ Flash suppressor:

. Reduces chance that

J— Forward pistol ghip: - shooter willbe blinded
Helps control recoll  y 1zt flash in low

Folding/telescoping L.'J

\ s ock: Can be shortenedfor /| b when fiing r2pid g, and that target
N\, easeofhandiing or length- / \ : B muftiple shots will see where shot
., ened for greater accuracy, - e . I came from
b ~ = = \ | Detachable magazine:

T=—___ " Pistol grip: Makes it easier |
for shooter to control \ /. without reloading:
trigger. safety switch and = California law permits
magazing at same time — no more than 10

LEGAL Weapons that look like assault rifles can be legal if they have a fixed magazine, which requires more time to reload. Some that look

like normal rifies are arguably just as deadly, firing the same caliber of ammunition as quickly as a hanned weapon.

/“Some allow 30 shots Other features not shown:

Grenade or flare launcher
and thumb-hole stock

A ";_ Hunting rifle with detachable

! magazine of no more than

10 rounds is legal if it has none
of the banned features

™ Military-style rifle is legal if it
%\ | hasafixed magazine, one that
/  requires a tool to be removed,
of na more than 10 rounds

Sources: Staft research; photos from stalt archives. New York Times and Associsted Press
Mote: Somie weaporn fealures have been altered. BAY ART A NCWS GROUP

Officer Hosonodid present concerns about tatiachments: (1) a retractable stock cd
make the rifle smaller, and thus more easily concgiledonoTr. 14:22—-15:8), an{?2) a “bump
stock™® could allow a semiautomatic weapon to fire as if it were an automatiith the recoil

working with the action of the springing stock to continually fire rounds so long as thers

22With respect to the “bump stock,” the Court completely agre¢stich an attachment could be restricted. Mac
guns are not the sorts of weapons commonly held by responsikddiding citizens for selflefense, and attachmer
that effectively turn lawful weapons into unlawful ones can beice=mtr without runnig afoul of the Secon
AmendmentSee United States v. Hen8B88F.3d 637, 638 (9th Cir. 2012) (upholding conviction of defendan
making a machingun over his Second Amendment challenge). Unfortunately, SAFE doesveothmimp stocks
which Officer Hbsono explained were only “similar to the retractable stock.” (Hoson®4123-24.)
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keeps a finger on the trigggHosono Tr. 24:19-26:11.)With respect to the retractable sto
Officer Hosono clarifiedwith Murphy that there is essentially no difference between a

standard stock and a shortened retractable stock, except that theifolegat and the latter

not. Hosono Tr. 15:921) Both would be legal under federal law, which requires that rifles
inches in lengthSeel8U.S.C. 8921(a)(7) (“rifle”), (8) (“shortbarreled rifle” is less than 2
inches in length)§ 922(a)(4) (restricting interstate coramae with shorbarreled rifles to federa
licensees)(b)(4) (federal licensees cannot sell or deliver sharteled rifles) Because bot
weapons would be equally concealable, it simply makes no sense to ban one but not thee

the diagram beloWMurphy, PL 19-42 Visualization Powerpoint Pretsgionat 15 (2016)).

.22 caliber semi-automatic 10 rounds

—— =

.22 caliber semi-automatic 10 rounds

The Commonwealth also relies on studies purporting to show that banning asapohsye

serves public safety. However, the comparison is not apgi@sples. Some states that rest
assault weapons, such as California, do so by make and model, as well ashinyeatit&SeeCal.
Penal Code 80510 (defining assault weapon by model30815 (defining assault weapon
attachment)Additionally, many of the studies mix assault weapeits LCMs, further confusing
the dataSee Shew v. Mallp994F. Supp.2d 234, 249 n.50 (D. Conn. 2014jfirmed in part and

denied in part by Cuomd@04F.3d 242(quoting Christopher S. Koper, a criminologist, for
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proposition that “Connecticut's bans assault weapons and largapacity magazinesand
particularly its ban on LCMshave the potential tprevent and limit shootings in the stateer
the longrun” (emphasis added)). Most problematically, none of the Commonwealth’s ev
shows thatestricting any particular attachment makes any particular public safeagt.

To the contrary, it appears that several of the attachments would actuetigetfalefenss
safer for everyone. To the extent that the Commonwealth worries aboubstietg striking
innocent bystanders, features that make guns more acewrsiie appears most of the grips &
the flash suppressor may daetually serve public safetyy making such stray shots less like

Because the assault weapons ban does not stipp@bmmonwealth’kegitimate interes

in protecting the public, it fails intermediate scrutiire Court will strike down the bans on tl

following rifle attachments: (1) pistol grips that protrude beneath the a@pthumbhole stocks;

(3) folding or telescoping stocks; (4) flare launchers; (5) flash suppreasdr§s) forward pistol

grips. The ban on grenade launchers, as stated in 6 CMC § 10101(e)(1)(i)(D), is not cha
and so the Court will not address it héte.
6. Public Carry Ban and Tranggation Restriction
Murphy next challenges the Commonwealth’s public carry ban and transpo

restrictions on firearmsSee6 CMC § 102063 To the extent that this statutory provision prohi

30 The Court notes that grenade launchers are banned under fedeBdda®/U.S.C. §8921(a)(4)922.
316 CMC §10206:

(a) Any person who is not otherwise prohibitedtos law from transporting, shipping, or receiving a firearm sha|
permitted to transport a firearm for any lawful purpose from any pldegerhe may lawfully possess and carry
firearm to any other place where he may lawfully possess and carrireghef if the firearm is transported
accordance with this section.

(b) (1) If the transportation of the firearm is by a vehicle, the firestnall be unloaded, and neither the fireg
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nor any ammunition being transported shall be readily accessible or daectlgsible from the passenger

compartment of the transporting vehicle.
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the carrying of a concealed pistmh a person, loaded or unloaded, it is upheld as there
constitutional right to carry a concealed weapon in pulshee Peruta 1, 824 F.3d 919
Furthermoreto the extent that 80206 is consistent with the requirements and rationa
Jackson it will be upheld. However, unlikdacksonand6 CMC § 10204 (relating to storagy
restrictions in the homeyvhichthe Court upheld because it does not restrict an individual
carrying a operableveapon in his homé&r immediate selflefense the transportation baof
§ 10206&does not allow a person to carry anrayée firearm at allTo analyze Murphy’s challeng
to 810206, the Court must first determine whether the Second Amendment includes a
armed sehldefense outside the home. After all, if the Second Amendment does not apply
the home, then a law burdening armed-defense in public will not raise Second Amendn]
questions?

The Court finds that the Second Amendment secures a right to bear arms defesedi
in public. Because SAFEompletelydestoys that right, it is unconstitutional regardless of
level of scrutiny applied, and the Court must strike it down.

At least six circuit court decisionBave touched onwhether andhow the Secon

(2) If the transporting vehicle does not have a compartment separateh&qassenger compartment,
firearm or ammunition shall be contained in a locked container other thglotle compartment or conso
and the firearm shall be unloaded.

(c) If the transportation of the firearm is in a manner other than in alegtiie firearm shall be:
(1) unloaded;
(2) inside a locked container; and
(3) separate from any amnition.

(d) It shall be a felony punishable by a fine of not more than $10,000 or impgabfon not more than 10 years,
both, for any person to knowingly transport a firearm in violation ofsigion.

32 Strangely, the Commonwealth declined to address whether the Second Ameappilies outside the home, eV
though such a finding is necessary to deciding the constitutionality ahthe restriction in 80206, and Murphy
sought to carry his weapons outside the home. (Commonwealth Opp’n 1Epiiteleclines the Commonwealth
invitation to order additional briefing; the issue was properlyethiend should have been addressed in the cy
briefs.
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Amendment applies outside the horSeeHightower v. Gy of Boston 693F.3d 61,72 (1st Cir.
2012) (declining to determine how the right to armed-defénse applies outside the honj
Kachalsky v. County of Westchestéd1F.3d 81, 89 (2d Cir. 2012) (assuming that the Se
Amendment applies outside theme);Drake v. Filkg 724F.3d 426, 431 (3d Cir. 2013)tffe
Second Amendment's individual right to bear amayhave some application beyond the horj
(original emphasi$) United States v. Masciandgré38F.3d 458475(4th Cir. 2011 Wilkinson,
J.andDuffy, J., writing for the court) (“The whole matter [of applying the Second Amentl
outside the home] strikes us as a Yast incognitathat courts should enter only upon neceg
and only then by small degree.'Woollard v. Gallagher 712F.3d 865, 876 (4th Cir. 2013
(applying intermediate scrutiny to laws that burden the right tedeédinse outside the hojng
Moore v. Madigan702F.3d 933, 93536 (7th Cir. 2012) (holding that the Second Amendn|
necessarily applies outside the honig)nidy v. U.S. Postal Servicé90F.3d 1121, 1126 (10t
Cir. 2015)(assuming that the right to armed sddffense applies outside the home as part ¢
alternative holdingy Regrettablythe Ninth Circuit, sitting en bancgcently declined to reach tl
isste. Compare Peruta,[742F.3d at 1166 (finding that the Second Amendment protects the
to carry ahandguroutside the homeith Peruta 1| 824F.3d at 92425 (reversingPeruta land
determining that the Second Amendment does not protect the rigatryoaconcealedirearm
outside the home but reserving the question of open carry). Accordingly, this Court must
its own analysis.

Of the casesited above, onlythe Seventh Circuidealt with a blanket ban on the pul
carrying of firearmsMoore, 702F.3d at 934 (“An lllinois law forbids a person, with excepti
mainly for police and other security personnel, hunters, and members of targetghidts, 720

ILCS 5/24-2, to carry a gun ready to use (loaded, immediately accesdiide is, @sy to reach-
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and uncased). The others-the Ninth CircuitFirst Circuit Second CircuitThird Circuit, Fourth
Circuit, and Tenth Circuit-eachdealt with state laws that restricted public carry, somet
severelywithout banning it entirely. This Coufinds Mooreto beon point and persuasive, af
follows its lead heré?

The Seventh Circuit bags its analysis of the Second Amendment by observing that
of the historical heawlifting had already been accomplishedefinitively—by the Suprem
Court inHeller 1. Id. at 935 (rejecting the government’s historical arguments about the purp
nonexistence of a right to publicly bear ar@s too similar to those rejected kteller ).
Reasonable mindsan differ on the history—for instance regarding tle implication of the
fourteentheentury Statute of Northampton, whipfovided that unless on King's business no
could ‘gonor ride armed by night nor by day, in Fairs, marketsjmtite presence of the Justig
or other Ministers, nor imo part etewhere,2 Edw. lll, c. 3 (1328)}—but to the extent that tH
Supreme Court determinéuhat” eighteenthcentury English lawecognized a right to possess g
for resistance, selfreservationself-defense, and protection against both publc privatg

violence” the issue is closedd. at 936-37. The implication is clear: “ondoesn't have to be

historian to realize that a right keep and bear arms for personal-sieiffense in the eighteenth

century could not rationally have been limited to the hbnae (* And in contrast to the situation

in England,n lesspeaceable America a distinction between keeping arnmsefbdefense in thg

home and carrying them outside the home would, as we said, have been irrational.”).

33 Although an en banc panel of the Ninth Circuit rejed®eduta Is decision to rule on the Send Amendment’s
public application, it did not actually rule on that isdReruta Il, 824F.3d at 94342 (response to dissent). HoweV,
four judges (as well as the originderuta lauthor, who did not participate Peruta 1) would have held that th
Second Amendment must allow feomesort of public carrySeeid. at 94549 (Callahan, J., dissenting). No jud
in the majority offered a contrary opinion; the majority simply ahthat the question was not properly raiseédat
941-42. Because this case, lik&oore but unlikePerutg squarely raises the issue of firearm-sielfense in public
the Court finds persuasive (but not in any way precedential) the opwfiche Peruta Imajority and thePeruta Il
dissent as the only voices to have addik#ise issue in the Ninth Circuit.
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The language ofeller | andMcDonald, as well as the text dhe Second Amendment
itself, also necessitate finding thidte rightto bear armsippliesoutside the homé&eed. at 935-
36. For instance,Heller repeatedly invokes a broader Second Amendment rightlieamght to
have agun in onés home, as when #ays that the amendmeéguarantee(s] the individual rigit

to possess and carry weapons in case of confrontatileh.(quotingHeller I, 554U.S. at 593.

Heller | does not limit its description of the right because the Second Amendment dageanot.

Kachalsky 701F.3d at 89 n.10 (“The plain text of the Second Amendment does not limit the right

to bear arms to the home.”). Confrontation is at least as likely to occur outside thefiamit
As the Seventh Circuit desced it:

A woman who is being stalked or has obtained a protective order against a violent
ex-husband is more vulnerable to being attacked while walking to or from her home
than when inside. She has a strongerdelénse claim to be allowed to carry a gun

in public than the resident of a fancy apartment building (complete with doorman)
has a claim to sleep with a loaded gun under her mattress. But lllinois wants to deny
the former claim, while compelled ycDonaldto honor the latter. That creates

an arbirary difference. To confine the right to be armed to the home is to divorce
the Second Amendment from the right of sidfense described iHeller and
McDonald.It is not a property right-a right to kill a houseguest who in a fit of
aesthetic fury trieso slash your copy of Norman Rockwell's paint®gnta with
Elves.That is not seldefense, and this case likellerandMcDonaldis just about
selfdefense.

Moore 702 F.3d at 937.

Having established that the Second Amendment right to bear arms applied to goeee de

in public, the Seventh Circuit considered lllinois’ justificatiofd. at 93740. Studies from

advocates of the law as wellitsdetractors presented contradictory conclusions, which could not

support lllinois’ total banld. at 940. “A blanket prohibition on carrying dshin public prevents

a person from defending himself anywhere except inside his home; and so sulastantzment

of the right of armed selfefense requires a greater showing of justification than merely that the

public might benefit on balance from such a curtailment, though there is no proof it ivédild.
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(original emphasis)“Even jurisdictions like New York State, where officials have bi
discretion to deny applications for gun permits, recognize thahtéeest in selflefense extend
outside the hom®. Because lllinois could not justify its prohibition, the Seventh Circuit stru
down.

This Court agrees that the Second Amendment, based on its plain language, the
described irHeller I, and common sense, must protect a right to armediefdhse in public. A
Heller 1 and the Ninth Circuit decisions discussed earlier indb@sionmake clear, the right g
armed seHdefense, including in public, is subject to traditional limitatiefigr instance the
prohibition on the €arrying of firearms in sensitive places such as schools and govert
buildings™*—but it isnot subject teelimination Heller I, 554 U.S. at 626-27.

The situation in the CNMI is essentially the same as it had be#imaist operable gun
cannot becarriedfor selfdefense in publicSee6 CMC §10206. Because the law destroys
right of a licensed individuab carry and transport an operable gun in public, it cannot with
any traditional type of scrutiny, and must be struck dé@&eatHeller I, 554U.S. at 62829;Moore,
701 F.3d at 942° This Court’s ruling is based on the provision’s impact on the individual’s
to carry and transport an operable handgun openly for self-defengiedbhtshome. It does n
apply to the provision’s restrictions on the transportation of other firearms.

7. $1,000 Excise Tax

Finally, Murphychallenges the excise tax of $1,000 that SAFE applied against har

34 Obviously, if the Second Amendment were limited to the home, it woakerittle sense fareller | to expressly
approve regulations that forbid guns in certain public places.

35To the extent that the Commonwealth seekprevent accidental shootings and the theft of firearms whileatid
being transported-surely legitimate and important objectivestorage restrictions may satisfy those goals
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tailored way, but a total carrying ban canre¢e Jacksqri746F.3d d 964-65 (noting that San Francisco’s home

storage regulations do not destroy the right ofdefénse because an individual may still carry his firearms i
house).
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imported to the CommonwealthGMC § 1402(h)3® Murphy argues that the tax heavily burd
the exercise of the right to purchase a handgun, and therefore fails constitutiotiay.Sthe
Commonwealth, on the other hand, contends that the tax has a legitimate -geeen@ing
purpose and that the Court should not seagueks the legislature’s means of raising fund
operate the government. The Court agrees with Murphy that tidatzes an excessive burden
the exercise of the right of laabiding citizens to purchase handguns for-defense without
corresponding important government interest. Accordingly, the law cannot stand.

The Second Amendment protects the righdrtned seldefense, which includes the rig
to acquiresucharms Teixeirg 822F.3d at 105556 (zoning restriction on gun shop burdel
Second Amendment by limiting firearm sales and trainisge Jacksqrv46F.3d at 968 (sale d
ammunition covered as WelThe reason is simplevithout the arms, the right would be uselq
SeeRadich 2016 WL 1212437, at *7 (striking down the Commonwealth’s ban on impdg
handguns).

The principle that a court must protect constitutional rights from extinctiondandoth
direct and indirect has a significant pedigree with the Supreme Cowarky v. Population
Senvces, Internationglfor instance, the Supreme Court noted thiititing the distribution of
nonprescription contraceptives to licengbdrmacistslearly imposes a significant burden on
right of the individuals to use contraceptivethey choose to do sb431U.S.678, 689 (1977
Had the Supreme Court upheld the New York statute in question, which requirededoal

contraceptives to be distributed by a licensed pharmacist, the right to conteseptablished i

3 4 CMC §1402(h);

(h) Pistols $1,000 per pistol. Pistol shall have the same meaning as set foftitlein6, Division 10 of thg
Commonwealth Code. The exemption for Nonbusiness Use, 4 CMC § 1402(d) shalplyotoathe excise ta
imposed on pistols. This provision shall automatically expire one yearthé effective date of the Special Act
Firearms Enforcement.
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Griswald v. Connecticutvould have been, if not lost, severely impedeele381U.S. 479, 485
86 (1965). The same was trueNtinneapolis Star and Tribune Co. v. Minnesota Coraiorser

of Revenuewhere the Supreme Court struck down a tax on newspaper ink and paper bg

burdened the First Amendment freedom of the pressU480575, 585 (1983kee Grosjean V.

American Press Cp297U.S. 233,250 (1936)(striking down asimilar Louisiana tax on largs
newspapers).

SAFE’s$1,000 excis¢ax imposes a tremendous buraerthe right of responsibléaw-
abiding citizens in the CNMto obtainhandgunsHandguns, like most consumer goods,
available at a variety of price po#n For instance talarge mainland outdoor outfitter, Cabelg
handgunsrange in price from approximately $15@ well over $2,000 See CABELA'’S,
Semiautomatic  Pistals http://www.cabelas.com/catalog/browse/semiautor@stols/ /N-
1114851/NScATEGORY _SEQ 10552968(last visitedSept. 9, 2016}’ The vast majority o
handguns sold by that vendor fall within the $26060 rangeld. Applied against the mo{
expensivénandgun, which lists for $7,699.99%$1,000xcise tax is high-about 13%—but within
the general scope of other Commonwealth excise té&es, e.g4 CMC §1402(a)(4 (perfume
taxed at 23% ad valorenblowever, when applied against the least expensive $150 handgu
excise tax amounts to a whopping 667% tax, more than six times hignethe punitive

provisions of the Commonwealth’s import tax scheBwe4 CMC §1412(a) (imposing a 100¢

cause it

=

are

f

ns, the

0

“penalty” on “on any person who . files a false or misleading declaration, bill of lading, manifest,

airway bill, invoices, and/or other documeida which fails to declare. . or undedeclares . . |

[the] value of such goods, commodities, resources, or merchéndise

37 The Court takes judicial notice of the Cabela’s website, which isqhyllvailable for all to seSeeFed. R. Evid.

201;Perkins v. LinkedIn Corp53F. Supp. 3d 1190, 1204 (N.D. Cal. 2014) (stating that publiclysaide website$

are proper subjects of judicial noticege O’'Toole v. Northrop Grumman Cqr#99F.3d 1218, 1225 (10th Cir. 200
(“It is not uncommon for courts to take judicial notice of factual mftion found on the world wide wép.
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The Commonwealth argues that the taxation of firearms in the United Sta
longstanding, and therefore presumptivedyid. The Court disagrees. It is true that Congress
taxed firearms since 1919eeRevenue Act of 1918, Pub. L. No. 254, gt. 1057, $00(10)
(imposing a 10% tax on firearms, shells, and cartridges, but exempting coentyaged in th
war with Germany But to the extent that the law is therefore longstardipgrhaps a dubioJ
assumption-the Court finds that Murphy has demonstrated that the Commonwealth’s tax ir

more than a de minimis burden on his righé¢e Heller 1] 670F.3d at 1253 (explaingnthat a

plaintiff may rebut the presumption of validity for longstanding regulatiohg iEhows that the

challenged law imposes more than a de minimis burden on the right). A 667% tax on han
not de minimis. Murphy has therefore rebutted any pngsion that the Commonwealth’s tax
valid, and the usual Second Amendment scrutiny applies.

Becauselte Commonwealth argues that the excise tax does not fall within the scopt

Second Amendment, it does not contend that the tax survives any férvagbtened scrutiny.

Reviewing the Commonwealth’s general interests, the Court findsgiitmate and importar
interest to be served by the special tax on hand§urdic safety cannot be the legitimate inter
unless the Commonwealth seeks to safeguard the community by disarming the poor. T
will not ascribe such an invidious motive to the legislat@ee Heller | 554 U.S. at 583 .
(*“Who has been deprived by [the law] of keeping arms for his own defence? What law
the veriespaupe, if he can raise a sum sufficient for the purchafsié, from mounting his Gul
on his Chimney Piece . . . ?”" (quoting Some Considerations on the Game Laws 54)(1796

Perhaps the interest could inegenerating revenue to operate the governnidre Court
agrees that such an interest is legitimated important But the tax, which imposesn4

extraordinary burden on thopeotected by the Second Amendment, lacks the necessary ta
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to survive taxing a constitutionally protected iteédee Minneapolis Stand Tribune 460U.S. at
585 n.7 (applying strict scrutiny because the burdensome law arose directly umdé&irshy
Amendmenk Most notably, the tax is specifically directed to handguns only. It does not af
any rifle or shotgun. Furthermorénere areother means fothe governmento raise revenug
without burdening the Second Amendment. It could, and does, tax inSeeCMC §1201. It
could, and does, tax imports not expressly protected by the Bill of REged.CMC §1402(a).
The exise tax on handguns is not narrowly tailored to a legitimate interest, and canngg

any form of heightened scrutiny. The Court will strike it down.

The power to taxs not just the power to fund the governmenis ithe power to destroy.

M’Cullochv. Maryland 17U.S. 316, 327 (1819). And what the Commonwealth cannot thaub
or regulation, it cannot do by taxatideeeMinneapolis Staand Tribune 460U.S. at 585Here,
the Commonwealth’s law would come close to destroying the right to keep and beaguanhfan
self-defense—particularly for the most vulnerable members of soci€ge Moore702F.3d at
937 (the needd selfdefense isnost acute in rough neighborhoods). The government negq
arm the poor, but it cannot impose uncommon bigdertheir ability to exercise their fundamerj
constitutional rights.

Because SAFE’s excise tax comes close to destroying the Second Amendmeiot
acquire‘the quintessential setfefense weapghHeller I, 554U.S. at 629the Court will strike i
down.
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V. CONCLUSION

The Weapons Control Act and SAFE clearly demonstrate the Commonwsg
commitment to reducing gun crimes through regulation. However, in its understandabte
keep the community safe, the Commonweldth encroached on certainividual rights provideg
for by the Covenant and the Second Amendment. The individual right to armetefezite ir
case of confrontation, like the other rights enshrined in the Covenant, cannot be regudg
oblivion. Such overlyrestrictivelaws not onlyimpactwould-be criminals, but alstaw-abiding
individuals like Paul Murpin When Murphy properly renews his weapons license
Commonwealth must return the weapons and ammunition that he is entitled to poesessn|
with this decision

The Second Amendment, as applied to the CNMI through the Covenant, protects tf
to armed seltlefense in case of confrontation. Laws that burden the right will generally bd {
if they: (1) prevent individuals who should not have firearmg.g., vioknt felons and the
mentally ill) from getting them (e.g., license requiremen{®) do not burden conduct necess

for the use of lethal forcehen justified (e.g., storage requirements with carrying exception

(3) burden seltlefense lightly but gnificantly reduce criminal activity (e.g., LCM ban).

However, laws that burden the Second Amendment right cannot survive if theyk(a)daand
rationale (e.g.firearm registration); (2) are not supported by evidence (e.g., long gun ¢
restiction and attachment ban for assault rifj§8) completely destroy the right to armed s
defense, no matter the importance of the government’s interest (e.g., pubjicbaarand
transportation restrictionor (4) attempt to destroy the right throughioedlily legitimate mean
(e.g., the $1,000 excise tax).

Plaintiff hasvalianly pursued all lawfulefforts to protect and defendis rightsin a
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community where the voice of the majority can often overpdiweequally importantights of
the minority Murphy’s battle for justice beganore than nine years agden hefirst applied for
and was deniegossession and use of his firearrD®spite extensive statutory and case
researchto support his stance, his appeals to the DepartmeRublic Safety, Office of the
Attorney General, and Commonwealthgisaturefell on deaf earsAs Murphyhas reitereed time
and time againhe felt deprived of his rights, discriminated against, and fearful for thatyemfu
his person, family, and propertyis petiton to this Courtcame at a time when he hexhauste
everyadministrative remedy possible.

In the midst of Murphy’s litigation, this Court struck down the Commonwealth’s ban
handguns irRadich v. Deleon Guerrey@016 WL 1212437The Commonwealth Legjature ang
Governorrushed to sigmnto law SAFE in an attempt to make the community’s regulations
strict as possible®® The passage of SAFFoweverwasa majority’sattempt to werregulate af

inalienable onstitutional right tat could not be infringed upohocal legislatorsreasonedhat

their intent wasiot to make it difficult for peopleo access gunisut to make communities safe

yet Murphy’s case proves otherwida.the wake of SAFE, Murphy-denied assistand®y every
attorney he sought help frerfound himselfin a lone uphill battléo defendhis rightsand thej
rights of other lawabiding citizens.

Murphy has asked that this Court award him legal fees and costs pursuant to 48l
1988, buta pro se plaintiff is not entitled to an awaf attorney fees a civil rights actionSee
Ramirez v. Guinn271 Fed. Appx. 574, 576 (9th Cir. 200&ffirming the district court’s
determination that pro se civil rights litigamterenot entitled to attorney fees under 42 U.(

1988. Costs, however, are awarded to MurphAg.a pro se plaintiffMurphy sued Defendan

38 Dennis B. Chan, Torres signs SAFE Act into law SAIPAN TRIBUNE, Apr. 12, 2016
http://www.saipantribune.com/index.php/torsgnssafeactiaw/.
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Guerrero and Larsosolelyin their official capacitiess Commissioner of DPS and Secretar

the Department of Finance, respectivdllius, Murphy’'sonly relief as the prevailing party in an

official-capacity action is a permanent injunction to prevent Defendants Guerrero sod ftam
enforcing the provisions of the Commonwealth Cthde have beedeemedinconstitutional.

Based on the foregoing, Murphy’'s motion for summary judgment and

y of

the

Commonwealth’s crossiotion for summary judgment are granted in part and denied in part. In

particular, ydgment is entered in favaf the Commonwealth and against Murphy on
following issues:
a. Licensing individuals who seek to pess firearmsinder 6 CMC § 2204;
b. Storage restrictions on firearms in the haimeer 6 CMC § 10204 (aand
c. The ban a large capacity magazinaader 6 CMC § 10207(b).
On the other hand, judgment is entered in favor of Murphy and against the Commonw#adt
following issues:
a. The registration of firearms;
b. The ban on long gun caliber restrictions above .223;
c. The ban on the following “assaweapori attachment$o semiautomatic rifles
I. a pistol grip under the action of the weapon;
ii. athumbhole stock;
ii. afdding or telescoping stock;
iv. a flare launcher;

v. aflash suppressoand
vi. a forward pistol grip;

the

n on

d. The ban on carrying lmandgunin public, as implemented in the transportation

regulations; and
e. The $1,000 excise tax gistols

Accordingly, he Court declasethat the following provisions of the Commonwealth Cq
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as described, unconstitutionally violate the individual right to armeelséthsein violation of

the Second and Fourteenth Amendments to the United States Constitution, madblepplibe

CNMI by the Covenant:

1.

2.

6 CMC §2204, to the exterhatit requires the registration of firearms
6 CMC §10208(a)(6), to the extent that it restricts the caliber of long guns;

6 CMC 810101(e)(1)(i) to the extent that ilefines “assault weapon” to include

semiautomatic rifle in a caliber greater than .288t has the capacity to accept a

detachable magazine aadyoneof the following:

a pistol grip under the action of the weapon;
a thumbhole stock;

a folding or telescoping stock;

a flare launcher;

a flash suppressor; and

a forward pistol grip;

~poooTw

6 CMC 810206, to theextent that it criminalizethe opercarry of ahandgun (pistol
in operable use for self-defense outside the home;

4 CMC §1402(h) to the extent that a $1,000.00 excise tax is applied to per, pistt
The last sentence of 4 CMCL807(b), to the extent that it is a registration measurs
requires customs to withhold imported firearm until or “upon a showing that taeni
has been properly registered.” The remaining portiontlo$ statute passe

constitutional muster.

Defendants Guerrero and Larson are permanently enjoined from enftireipgpvisions

of the Commonwealth Code that have been declared unconstitut@osts are awarded

Murphy. Murphy shall file an accounting no later than October 11, 2016, itemizingoats,

expended in filing this suit. Defendants shall file a response, if any, ndlate©ctober 18, 201§

Murphy shall file a respons#,any, no later than October 25, 2016.
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The Clerk of Court is hereby directed to enter judgment accordingly.

IT IS SO ORDERED thi28" day ofSeptember2016.
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L ptllone—

RAMONA V. MANGLONA
Chief Judge
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