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5
6 TINIAN WOMEN ASSOCIATION, CaseNo.: 16-w-00022

GUARDIANS OF GANI, PAGANWATCH,
! andCENTERFORBIOLOGICAL
g DIVERSITY,

o DECISION AND ORDER
Plaintiffs,

9 TS GRANTING IN PART AND

VS DENYING IN PART DEFENDANTS’
10 ' MOTION TO DISMISS COMPLAINT
11 UNITED STATESDEPARTMENTOF THE

NAVY, SPENCERSWORN Secretaryof the
12 Navy, UNITED STATESDEPARTMENT OF

DEFENSE andJAMESMATTIS, Secretary
13 of Defense!
14 Defendants.
15
16 l. INTRODUCTION
17 This caseinvolvesplaintiffs’ challengeto a large-scaleeffort by the U.S. Departmenif the

18 || Navy andDepartmenbf Defenseo relocateseverathousandJ.S. Marinesfrom Okinawato Guam

1% 1| Plaintiffs maintain that this effort may not proceeduntil defendantscomply with the statutory

20
obligations imposety the National EnvironmentaPolicy Act (“NEPA”), 42 U.S.C. 88 432&tseq

21

22
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23 || the Secretary of the Navy and James Mattis is currently the SecretaryeosBef
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Currently beforethe Courtis defendantsmotion to dismissthe complaintor lack of jurisdiction
(ECFNo. 19.) Themotionhasbeenfully briefed? andoral argumentasheardonFebrwary 9, 2017
For thereasonsetforth below,defendantsimotionis grantedn partanddeniedin part.
Il. BACKGROUND

The background provided belodrawsfrom the allegationsand exhibits submittedby the
parties,andthepartiesdo not dispute the chronology efentsthatled to thislawsuit.

On October29, 2005, theJnited Statesand Japanissueda documenentitled “U.S.-Japari
Alliance: Transformatiorand Realgnmentfor the Future,’'which setforth ther strategicobjectives
and plansto “adaptthe allianceto the changingregionaland global securityenvironment.” (EX. 4,
U.S-JapanAlliance Doc., ECF.No. 20-4.) The objectivesincluded expandingtraining of [Japan
SeltDefenseForces]andunitsin Guam,Alaska,Hawaii, andthe U.S. mainlangd” andredistributing
Marine Corps‘amongHawaii, Guam,andOkinawa,”suchasby relocatingthe headquarters of thié¢
Marine ExpeditionaryForceto Guamand transferring“approximately 7,000 Marine officers and
enlistedpersonnel, plus dependents out of Okinaw&d” gt 7, 11, 13.)

Tofinalize theinitiativesandobjectivessetforth in theOctober29, 2005 document, thénited
StatesandJapanssuedthe“United StatesJaparRoadmagor Realignmentmplementatiofion May
1, 2006. (Ex. 1, U.S-JapanRoadmap,ECF No. 20-1.) As part of a “coherentpackag€ the

realignmentinitiatives includedrelocationof approximately8,600111 Marine ExpeditionaryForce

2 Motion to Dismiss and Memorandum in Suppwith Exs. 18 (“Motion”) (ECF Nos. 19, 20, 2@, 20-2, 203, 204, 26

5, 206, 207, 20-8); Opposition toMotion (ECF No. 21); Plaintiffs’ Request for Judicial Natiof ExhibitsA-O (ECF
No. 22) Reply Brief (ECF No. 2); Defendants’ Supplemental Memorandum (ECF No. 88)Plaintiffs’ Supplemental
Memorandum (ECF No. 39Page referenceme from the CM/ECpage numbers.
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(“lll MEF") personnel antheir dependentfrom Okinawato Guam with Japanagreeingo provide
$6.09billion, including $2.8&villion in cashcontributions;to developfacilities andinfrastructureon
Guamto enablethelll MEF relocaton,” andtheUnited Statesproviding theremainingfunds. (Id. at
2-4.) The Roadmapfurther clarified that “the Okinawarelated realignment initiatives are
interconnected with thelll MEF relocationdependent oftangible progresstoward completionof
the [Futenma&Replacemenfeacility (“FRF")],” and“Japan’sfinancial contributions.” [d. at5.)

After the United Statesand Japanagreedon thesecommitments beginningin 2007 theU.S.
Departmentof the Navy prepareda draft environmentaimpactstatemen(“EIS”) on theimpact of
relocating8,600Marinesandtheir dependentfrom Okinawato Guamin a documentitled, “Guam
and CNMI Military Relocation,RelocatingMarinesfrom Okinawa, Visiting Carrier Berthing,and
Army Air and Missile DefenseTak Forceé (“Guam and CNMI Relocationand Training EIS”).
(Motion 18;WheldenDecl. § 3,ECFNo. 20-7.)

Approximatelytwo yearslater, the United Statesand Japanformally memorializedthese
commitmentsn theFebruaryl7, 2009 Agreemenbetweerthe Government of thgnited Statesof
AmericaandtheGovernmenbf JapanConcerning thémplementatiorof theRelocationof I1l Marine
ExpeditionaryForcePersonneandtheir Dependent$rom Okinawato Guam,”which would legally
bind thepartiesonceit enterednto force (Ex. 2, 2009AgreementECFNo. 20-2.)

Followingthis agreementtheDepartmenbf theNavyreleasedfinal EIS, whichassessethe
impactsof relocating8,600Marinesandtheir dependentffom Okinawato Guam. (Ex. F, 2010Final
EIS, Vol. 2 at 2; ECF No. 22-6.) The components of theelocationincluded“Main Cantonment

Training+Firing Range,TrainingAmmunition StorageandTrainingNMS AccessRoad Airfield and
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Waterfront” (Id. at4.) Severaklternativesiteswereassessetbr eachcomponenexcepttheairfield
andwaterfront. (Id.) Thefinal EIS also assessetthe proposed development fe-fire training

rangedo supporttrainingandoperationghatwould occuron Tinianin the CNMI associatedavith the

Marine Corpsrelocationto Guam.” (Ex. C, 2010Final EIS, Vol. 1,ECFNo. 22-3.) In describing the

scope of th&lS, theNavywrote,“The proposedederalactionsaresubjecto NEPA.” (Id. at3.) The
Navy alsoconcluded;The U.S-Japan(1960)treaty. . . is the mostelevantto the proposeactior?
and “contains generalprovisions on thdurther development of international cooperatiand on
improvedfuture economic cooperationdswell asobligationsrelatedto defense.(Ex. F, 2010Final
EIS,Vol. 2at3,ECFNo. 22-6.)

Basedonthefinal EIS,the Navyissueda Recordof Decision(*ROD”), in which theagencies
announcedheir “decisionto proceedwith Guamand Commonwealthof NorthernMarianalslands
(CNMI) Military Rdocation,” and “decidedto selectall of the preferredalternativesdescribedn
Volumes 2, 3and6 ofthe FEIS andto implementall mitigationmeasuresotedin this ROD.” (EX.
D, 2010R. of Decision2, 5,ECFNo. 22-4.) This included thelecisionto construct sverallive-fire
training ranges on Tinian. (Id. at 6.) However,the Navy and Marine Corpsdeferreddecisionon
severalive-fire trainingsitesonGuam (Id. at5-6.)

In February2012, theDepartmentof the Navy and Defenseissueda Notice of Intentto
preparea supplementdElS to “evaluatethe potential environmentabnsequencethat may result
from constructiorandoperationof alive-fire trainingrangecomplexandassociatedhfrastructure o
Guam” (Ex. E, Notice of Intentto PrepareSupplementaEIS 1, ECF No. 22-5.) Specifically, the

scope of the supplemen@lS includedfive alternativesitesfor thelive-fire trainingrangecomplex
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on Guam which theNavy hadidentified afterdeferringdecision on &itefor thetrainingrangein the
2010Recordof Decision (Id. at1-2.)

In April 2012, as theesultof ongoing negotiationt implementthe 2009Agreement the
United Statesand Japanannouncedhat they had agreedto “delink therelocationof thelll Marine
ExpeditionaryForce (MEF) personnefrom Okinawato Guam. . . from progress on the Futenn
ReplacemenFacility” dueto “the increasinglyuncertainsecurity environmentin the Asia-Pacific
region” andto “achievethegoalsof thesharedpartnership.”(Ex. 5, 2012Jt. Stmt.2, ECFNo. 20-5.)
The Governmentsagreedthat “a total of approximately9,000Marines,alongwith their associate(
dependentsare to be relocatedfrom Okinawato locations outside ofapar’ and the*authorized
strengthof U.S. Marine Corpsforcesin Guamis to be approximately5,000 personnel.”(ld. at 3.)
“[T]o expedite thestablishmenof anoperationald.S. Marine Corpspresenceén Guam,. . . thetwo
governmentgeaffirmedthat Japan’sfinancial commitmentis to be thedirect cashcontributionas
stipulatedin Article 1 of the 2009GuaminternationalAgreement.” (Id. at 4.) Further,“to develop
Guamasa strategichubandmitigatetheimpactof theU.S. military presencen local communities
both governmentplan to explorenew efforts to promotebilateral dynamicdefensecooperation,’
including“cooperationin developingrainingareasn Guamandthe Commonwealtlof theNorthern
Marianalslandsassharedusefacilities by U.S.forcesandthe JSDF.” (Id.)

OnOctober 11, 2012, tHeepartmenof theNavyissuedaNotice of Intentto expandhescope
of the ongoing supplement&llS to reflect the April 2012 changedo the U.S-JapanAgreement
statingthattheadjustmenténcludedrelocationof 5,000Marinesandtheir dependentmsteadof 8,600

Marines (Ex. G, Notice of Intentto PrepareSuppementalEIS 1-2,ECF No. 22-7.) The expanded
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scope did not includéhe “relocation of the Marine CorpsAviation CombatElementfacilities to
[AndersonAir ForceBase(“AAFB”) ], the development of thBlorthen Gateand accessoad at
AAFB, theestablishmenof trainingrangeson Tinian ApraHarborwharfimprovementsandthe non-
live-fire trainingranges’ (Id. at2.) Thiswasbecausé[tlheseactionswill occurnomatterwhereon
Guam the main cantonmentand family housingareasand live-fire-training range complex are
situated” and the “potential environmentaleffects of these actions were fully and accurately
considerecaindanalyzedn the 201CFinal EIS.” (Id.) Additionally, becausehe “numbeandsizeof
the rangescomprising thelive-fire training range complex [were] unaffectedby the April 2012
adjustmentso theRoadmay they“will remainasdescribedn the 201CFinal EIS.” (Id.)

To formally amendthe 2009Agreementthe United Statesand Japanenterednto a Protoco
to the 200Agreement Thepreamblavasamendedo strikethe languagstatingthat8,000111 Marine
Expeditionary Force personnel would beelocatedto Guam and to read instead “a total of
approximately9,000 personnel dil MEF, alongwith their dependentsare to be relocatedfrom
Okinawato locations outside of Japan(Ex. 6, Protacol at 2 (Art. 1), ECFNo. 20-6.) Article 1 of
the 2009Agreementwasamendedo deletethereferenceo 8,000111 MEF personnelndinsteadto
referto “the 1l MEF personnebndtheir dependents.”(Id. at 3.) Further,Articles 2 and 4 were
amendedo referencdacilities andinfrastructurean Guamandthe CNMI insteadof just Guam. (Id.
at4.)

During this sameperiod, the Departmentof the Navy undertookan assessmenif training
rangesand supportingfacilities in the U.S. Pacific CommandArea of Responsibility. (Ex. O, Final

Training NeedsAssessmentECF No. 22-15.) The Navy concludedthat the MarianasHub has
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“significantly more unfilled training requirementshan other hubsn the Pacific Commandareadue
to“anincreasen trainingrequirement$or currentlybasedorcesandtherequirement$or theMarines
that are plannedto relocatefrom Okinawato Guam” (ld. at5.) Further,“[u]nlike other hubsthe
MarianasHub hasalessdevelopednfrastructureallowingfor moreundevelopetandwith potentially
lessencroachmenpressureavailablefor expandedrainingcapability.” (I1d.)

After this assessmentn April 2015, theDepartmentof the Navy prepareda draft EIS on
“establish[ing]aseriesof live-fire rangestraining coursesandmaneuveareaswithin the” CNMI to
addresshetrainingdeficienciesdentifiedin the 2012—2018ainingneedsassessmen{Ex. N, CNMI
Jt. Military EIS 2, ECFNo. 22-14).Specifically,thedraft EIS, titled “Commonwealth of th&lorthern
Marianalslands JoinMilitary Training Environmentallmpact Statement/Oversedsnvironmental
Impad Statemerit (“CNMI Joint Military Training EIS”), considered theffectsof construdng a
“unit level Rangeand Training Area on Tinian and combinedlevel Rangeand Training Area on
Pagar’ (Id.)

Threemonthslater, the Departmenbf theNavy issuedits final supplementaEIS on thelive-
fire trainingrangeon Guamandassociatethfrastructurenecessaryo accommodat¢herelocationof
the 5,000Marinesandtheir dependents(Ex. A, Final SupplementaElS, ECFNo. 22-1.) Thefinal
supplementaEIS statedthat the “decisionregardingtrainingrangeson Tinian is not affectedby the
2012RoadmapAdjustmentsandremaindinal andis notsubjectto reanalysisn thisEIS.” However,
because¢hedraft EIS on military training onTinian andPaganwvasreleasedn April 2015,anyfinal
decisiontaken*“as evaluatedn the [CNMI JointMilitary Training EIS] would supersedéhe 2010

[Recordof Decision]with regardgo Tinian,” andthe Navy “has deferredanyimplementatiorof the
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Tiniantrainingprogram. . .perding the outcome of tHE€NMI JointMilitary TrainingEIS].” (Id. at
5.)

Basedon thefinal supplementdElS, theNavyissuedanewRecordof Decision. (Ex. H, 2015
R. of Decision,ECF No. 22-8.) The ROD concludedhatthe reducedhumberof Marinesrelocating
to Guam “impact[ed] approximately850 fewer acresthan was projectedin 2010,” and therefore
requiredconstruction of thdive-fire training rangeonly on hnd“currently underthe custodyand
control of theDepartrent ofDefense]” (Id. at 3.)

. PROCEDURAL HISTORY

Plaintiffs filed this casepursuantto the National EnvironmentalPolicy Act (“NEPA”), 42
U.S.C. 88 432kt seq, andthe Administrative ProcedureéAct (“APA”"), 5 U.S.C. 88 70kt seq, in
relationto U.S. Departmentof the Navy and Departmentof Defense’sproposalto relocateU.S.
Marinesfrom Okinawato Guamandto build live-fire trainingrangeson Tinian andPagan. (Compl.,
ECFNo. 1.) Plaintiffs allegethatdefendantwviolated NEPA andthe APA by failing to considerthe
connectedactions ofrelocationof Marinesto Guamand the constructiorand operation oflive-fire
rangeson Tinian and Paganin a single EIS, or, alternatively,by failing to consider theumulative
impactsof therelocationandconstruction ofive-fire trainingrangesn asingleEIS. (Id. at 19-20.)
They also claim that defendantsactedarbitrarily and capriciouslyby failing to consideralternate
locations outside of thBlorthernMarianalslands“for stationingand/ortraining Marinesrelocated
from Okinawa.” (Id. at20-21.)

Defendantseekio dismisson the grounthatthe Courtackssubjectmatterjurisdiction. First,

accordingo defendantstheclaimspresenta political questiorbecausehe executivebranchdecided
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to relocatethe Marinesaspart of atreatynegotiatedvith Japanandinjunctive relief would require
the Courtto conductforeign affairs, which is a powerconstitutionallycommittedto the political
branches (Motion 21-30,ECF No. 20.) Further, becausethe injury resultsfrom a “binding
internationalagreement,”the Court cannogrant meaningfulrelief, and plaintiffs thereforelack
standingto requesideclaratoryrelief. (Id. at 31-33.) Next, defendant@rguethat plaintiffs’ claims
are not justiciable becausetherehasbeenno final agencyactionand the United Stateshaswaived
sovereignmmunity onlyfor reviewof final agencyactions.(ld. at 33—39.) Finally, defendantsubmit
that plaintiffs’ claims are not ripe for review becausedecisionsregardirg training rangesfor the
Marinesarenotyetfinal, andall of theallegedNEPA andAPA violations involving the constructig
of live-fire trainingrangesarebasedon nomorethanspeculatiorof harm. (Id. at 39-43.)

The Courtheardoral argument on themotionto dismisson Febuary 9, 2017. (ECFNo. 28.)
At astatusconferenceonMay 11, 2017 plaintiffs’ counsebpprisedhe Courthatadistrict courtcase

reliedonby defendantin themotionto dismiss,Centerfor BiologicalDiversityv. Hagel 80F. Supp.

3d 991(N.D. Cal. 2015),wasonappeato theNinth Circuit. (ECFNo. 34.) On August 25, 2017, the

Courtheld anotherstatusconferenceand dueto therecentissuanceof the Ninth Circuit’s decision,
orderedsupplementabriefing. (SeeECFNos. 36, 37.)The partiesfiled their supplementabriefson
SeptembeB, 2017. eeECFNos. 38, 39.)
V. RELEVANT STATUTORY PROVISIONS
NEPA requiresthatagenciexompleteanEIS for majorfederalactions. The scope oanEIS
“consistsof therangeof actions,alternativesandimpactsto be considered andto “determinethe

scope,. . .agencieshall consider 3ypesof actions,3 typesof alternativesand 3 typesof impacts”

9
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listedin therelevantregulation. 40 C.FR. § 1508.25. Actions include“connectedactions,which
meanghat theyarecloselyrelatedandthereforeshould baliscussedn the sameimpactstatemerit
andmeetthethreecriteriasetforth in theregulation. 40 C.F.R. § 1508.25(a)(1Actionsalsoinclude
“cumulative actions,which whenviewedwith other proposedctionshavecumulativelysignificant

impactsandshouldthereforebediscussedn the samempactstatement.”40 C.F.R. § 1508.25(a)(2

N

Cumulativeimpactis further definedas“the incrementaimpact of the actionwhen addedto other
past,presentandreasonablyforeseeablduture actionsregardlesof what agency(Federalor non-
Federal)or personundertakesuchotheractions” 40 C.F.R. § 1508.7.

Alternativesinclude the followingi(1) no actionalternative;(2) other reasonableoursesof
action; and (3) mitigation measuregnot in the proposedction). 40 C.F.R. § 1508.25(b)These
alternativesnust bepresentedin comparativéorm, thus sharply defining thesuesandproviding a
clearbasisfor choice among optiortsy thedecisionmakeandthe public.” 40 C.F.R. § 1502.14.

V. LEGAL STANDARD

Defendantsoring their motion underFed.R. Civ. P. 12(b)(1),arguingthat the Courtlacks
jurisdictionoverplaintiffs’ claimsbecauséheclaimsinvolve apolitical questionyenderingplaintiffs
without aremedyfor the allegedinjury andwithout standindo pursuetheir claims,andbecausehe
claims involve nonfinal agencyaction for which the United Stateshas not waived sovereigrn
immunity. (Seegenerally Defs’. Mot. to Dismiss.) Article Il standingis “a true jurisdictional
guestion . . [and]it is properlyaddresseth a Rulel2(b)(1)motion.” Norkunasv. WynnLas Vegas,
LLC, 343F. App’x 269, 27Q9th Cir. 2009)(citing CetacearCmty.v. Bush 386 F.3d 1169, 117@th

Cir. 2004)). The political question doctriné also“a jurisdictionallimitation imposed on the courts
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by the Constitution.”Corrie v. Caterpillar, Inc., 503 F.3d 974, 98@©th Cir. 2007)(citing 767 Third
Ave.Assocsy. ConsulateGen. of the SocialisFed. Republic of Yugao.218 F.3d 152, 1642d Cir.
2000)). Sovereignimmunity is a quasiurisdictionaldefensebutit mayberaisedin a Rule 12(b)(1
motion Satov. Orange Ciy. Dep’'t of Edwc., 861 F.3d 923, 927 n(®th Cir. 2017).

“The objectionthat a federalcourt lacks subjectmatterjurisdiction . . . may be raisedby a
party,or by a court onts own initiative, at anystagein thelitigation.” Arbaughv. Y&H Corp. 546
U.S. 500, 506 (2006).Rule 12(b)(1)challengesmay be facial or factual. “In a facial attack,the
challengerassertshattheallegationscontainedn a complain@reinsufficient ontheir faceto invoke
federaljurisdiction. By contrastjn afactualattack,thechallengedisputes théruth of theallegationg
that, by themselveswould otherwise invokdederaljurisdiction.” SafeAir for Everyonev. Meyer,
373 F.3d 1035, 103®@th Cir. 2004).

In afacial attack,a court musassumeheallegationsn the complainto betrueand“draw all
reasonablénferencesn [plaintiff's] favor.” Wolfev. Strankman392 F.3d 358, 36@th Cir. 2004)
(internalcitationsomitted). By contrastjn afactualattack,the court‘may reviewevidencebeyond
the complaint without converting thotion to dismissinto a motion for summaryjudgment,”and
“neednot presume the truthfulness of thlaintiff's allegations.” SafeAir for Everyone 373 F.3dat
1039. Oncethe movingparty submitsaffidavits or otherevidencethe opposingparty “must furnish
affidavitsor otherevidencenecessaryo satisfyits burdenof establishingubjectmatterjurisdiction.”
Id. (quotingSavager. Glendale UniorHigh Sch, 343 F.3d 1036, 1039 n(9th Cir. 2003)).

In this casedefendantbring bothfacial andfactualchallengs. First,defendants conteribat

thechallengedactionis unreviewablainder theolitical question doctrineyhichis afacial challenge
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asdefendants do natitacktheallegationsutin effectasserthattheclaimonits faceis unreviewable
SeeNative Village of Kivalinav. ExxonMobil Corp. 663 F. Supp. 2d 863, 87{N.D. Cal. 2009)
(treatingpolitical questiorchallengeasfacial attack);Yellenv. United StatesCaseNo. 14-cv-00134,
2014WL 2532460at*1 (D. Haw.June 5, 2014@am8@. Seconddefendantsnaintainthattheagency
actionis notfinal—finality is arequiremento bring suit under théAPA—andhaveattachedsevera
exhibits indicatingtheyarebringingafactualchallengeo plaintiffs’ claims SeeFriends of theRiver
v. U.S. Army Corps of Eng’rs 870 F. Supp. 2d 966, 972E.D. Cal. 2012) factual attackwhere
defendantarguedthatagencyactionswerenotfinal andattachedexhibitsfor review); AshleyCreek
Props.,LLC v. Timchak 649 F. Supp. 2d 1171, 1175-7®. Idaho 2009) factual attack where
defendantarguedplaintiffs lackedstandingandsubmittedexhibitsfor consideration Accordingly,
with respecto the political questiorchallengethe Courwill taketheallegationsn the complainas
true,andwith respecto thefinality challengethe Courtwill consider the complaisindall evidence
submittedoy the parties.
VI. ANALYSIS
Defendantarguethatthe Courtacksjurisdictionon a number of grounds:irst, they conteng
that the claimsinvolve apolitical questionandthe Courtthereforecannotissueinjunctive relief or
vacatethe RODs Relatedly,they submitthat becausedhe claimsinvolve apolitical question,the
Court cannoissuedeclaratoryrelief and plaintiffs lack standing. Finally, in defendantsview, the
claimsinvolve nonfinal agencyactionsandtheUnited Stateshaswaivedsovereignmmunity only as
to final agencyactions. The Couwtill addresshejurisdictionalissuegaisedin thefollowing order:

sovereignmmunity (finality), standingfor declaratoryrelief, andwhetherthefirst claim presentsa

12




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

political question.

A. Whether Plaintiffs’ Claims Target Final AgencyActions And Are Ripe

Defendantasserthatplaintiffs’ claimsrequire the Courtb reviewa nonfinal agencyaction
and thereforethat the claims are barredby sovereignimmunity and are unripe. (Motion 33-43)
Specifically,theclaimsarenotreviewableor ripe, accordingo defendantshecaus¢herehasbeenno
final actiontakenwith respecto live-fire trainingrangesn Pagaror Tinian. (d.)

i. Final AgencyAction

Plaintiffs allegethat defendants shouldave consideredhe effectsof establishindive-fire

trainingrangeson Pagann thesameElS coveringtherelocationof Marinesto Guamandthelive-fire

training ranges onGuamandTinian, eitherbecause¢heseactionsareconnectedr becauseheyhave

acumulativeimpact Defendantsebutthatbecaus theNavyhasmadenodecisionasto the locations

for live-fire trainingrangeonTinianandPaganasevidencedy thefactthattheCNMI JointMilitary
Training EIS is still in draft form, plaintiffs challengea nonfinal agencyaction. (Motion 35-39.

Further,defendantasserthat plaintiffs’ “segmentation’ctlaim fails asto Guamand Tinian because
therelocationandlive-fire trainingrangedor these islandsere consideredn thesameEIS. (Id. at
36.)

Under section702 ofthe APA, “[a] person sufferingvrong becauseof agencyaction, or
adverselyaffectedor aggrievediy agencyactionwithin themeaningof the relevantstatutejs entitled
to judicial review.” 5 U.S.C. 8 702.“When, as here,review is sought not pursuarib specific

authorizationin the substantivetatute. . . the ‘agencyaction’ in question must béinal agency

action.” Lujanv.Nat'l Wildlife Fed’'n, 497U.S.871, 882 (1990(citing 5 U.S.C. § 704))An agency
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actionis consideredinal if two conditionsaremet: (1) “the actionmustmarkthe consummation ¢
theagency’'sdecisionmakingrocess,’and(2) “the actionmustbe oneby whichrights or obligations
havebeendeterminedr from which legalconsequencesill flow.” Bennettv. Spear 520U.S. 154,
177-78 (1997{internalcitationsandquotation®mitted). Severalfactorsprovide“indicia of finality,”

including ‘whethertheactionamountgo a definitivestatemenbf theagency’sposition,whetherthe
actionhasadirectandimmediateeffecton the dayto-day operations of theartyseekingreview,and
whetherimmediate compliancewith the termsis expected.” Indus. Customersof Nw. Utils. v.

BonnevillePowerAdmin, 408 F.3d 638, 64@th Cir. 2005).

Defendantsnaintainthat thefirst conditionis not satisfiedbecauseéhe CNMI Joint Military
Training EIS has not been finalized. (Motion 36.) But defendants’argumentconfusesthe
jurisdictionalbasiswith themerits. Plaintiffs have broughthis challengeunder the&GuamandCNMI
Relocationand Training EIS and Record of Decision (‘ROD”). Thus, the relevantissue for
jurisdictionalpurposess whetherthe EIS andROD arefinal agencyactions Thereis no dispute tha
theyare. “OnceanEIS’s analysishasbeensolidified in a ROD, an agencyhastakenfinal agency
action.” Or. Natural DesertAss’nv. Bureau of Landigmt, 625F.3d 1092, 1118 (9t&ir. 2010).

Indeed,the GuamandCNMI Relocationand Training EIS stateghatthe “decisionregarding
trainingrangeson Tinian is notaffectedby the 2012RoadmapAdjustmentsandremainsfinal andis
not subjectto reanalysisn this SEIS.” (Id. at5.) Moreover, althougtihe [Departmenbf theNavy]
hasdeferredanyimplementatiorof theTiniantrainingranges . . pending the outcome thfe[CNMI
Joint Military Training EIS],” nothing suggestghat unless theCNMI Joint Military Training EIS

selectsalternatesitesor conflictswith theGuamandCNMI Relocationrand TrainingEIS, the decisior

14
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will be reconsideredT hatdifferenttrainingsiteson Tinian andPagammight beselectedn the future
goesto themeritsof plaintiffs’ claims—whether thedecisionto establisHive-fire trainingrangeson
Tinian and Paganis a connectedaction or is part of a separateanalysisresulting from Pacific
Commands assessmentf training needs. Accordingly, the Courtfinds the Guam and CNMI
RelocationandTraining EIS andRecordof Decisionto representhe consummation of thregencies
decisionmakingrocessandthereforesatisfythefirst condition offinal agencyaction.

As to thesecondcondition, eéfendantsubmitthatbecausehe CNMI JointMilitary Training
EISis notfinalized nolegalconsequencdtow fromit. Again, thisargumenmisseghe mark. Here,
the Guamand CNMI Relocationand Training EIS and Record of Decision demonstratdghat the
Departmentsf the Navy and Defensehave alreadyundertakensite-specific analysis,considereq
alternativesand committedto selectingsitesfor the main base aviation,andwaterfrontoperations
(SeeEx. A, Final SuppementalEIS 3, ECFNo. 22-1.) As highlightedabove theEIS itself stateghat
the decisionis final; it is only implementatiorthat hasbeendelayed and short of theCNMI Joint
Military Training EIS selectingnew sites,the Guamand CNMI Relocationand Training EIS will
remainfinal.

Looking at the EIS andRecordof Decisionin the “pragmaticandflexible matter” prescribed
by the Supreme Couandthe Ninth Circuit, theysatisfythe secondprongof theanalysis. SeeU.S.
Army Corps of Eng’rsv. HawkesCo.,Inc,, _ U.S. |, 136S. Ct. 1807, 1815 (2016) (discussi
the*pragmatic’approachwe havelongtakento finality”); Or. Natural DesertAssh v. U.S.Forest
Serv, 465 F.3d 977, 982 (91@ir. 2006) (observinghat“the ‘finality elementmust benterpretedn

a pragmaticandflexible manner’™). As setforth above, thedepartmenthavemadefinal decisions
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with regardto relocationandhaveselectedsitesfor the action.This unquestionablyaspracticaland
legaleffectsandsetsforth the Departmentstespectiveobligations.

Although construction on theaseandtrainingrangeshasnotbegun this doesnotresolvethe
inquiry asto the second conditionThe secondprongmay be satisfiedin threedisjunctiveways: “if
the action is one ‘by which the rights or obligations havebeendetermined,or from which legal
consequencesill flow.” Or. Natural DesertAss’'n 465 F.3dat 986. This inquiry looksat not just
plaintiffs, but alsothe relevantagency. Seee.g, HawkesCo.,Inc., 136S. Ct. at 1815 €onsidering
that the US Army Corps ofEngineersissuedjurisdictional determinationsas to whetherproperty
containedwatersof the United States andfinding thesedeterminationsatisfiedthe second pron
becausehey bound the CormndEPA for five-yearperiods. Thus,thatdefendants haveadefinal
decisionsasto theircommitmentor obligationsn theGuamandCNMI RelocationandTrainingEIS
and Recordof Decisionis sufficientto demonstratehat the actionis final. Accordingly, lack of
finality is not groundgor dismissal.

ii. Ripeness

Defendantsiextarguethat plaintiffs’ claimsare notripe for review becauseéhe CNMI Joint
Military Trainingis notfinalized. Theycontendhatnoharmwill resultto plaintiffs if the lawsuitis
delayeduntil theEIS is final, thatseeking‘review of the outcome of &uture event” wouldinterfere

with Pacific Command& ongoing NEPA process,and the Court would benefifrom a complete

administrativerecord. (Motion 39-43.)Plaintiffs respondhattheirclaimsareripefor reviewbecause

theychallengedefendantsallegedfailureto complywith NEPAandtheAPA in theGuamandCNMI

RelocationandTraining EIS, whichis final. (PIs’. Br. in Opp. 49-50.)

1€
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“Ripenessserves'to prevent the courts, through avoidamdeprematureadjudication,from
entanglingthemselvesn abstracidisagreementever administrativepolicies,andalsoto protectthe
agenciegrom judicial interferenceuntil anadministrativedecisionhasbeenformalizedandits effects
felt in aconcretevay by thechallengingparties” W.Watershed®rojectv. Kraayenbrink 632F.3d
472, 486(9th Cir. 2011) (quotingAbbott Labsy. Gardner 387U.S. 136, 148-49 (196Y) Courts
consider the followindactors: “(1) whetherdelayedreview would causehardshipto the plaintiffs;
(2) whetherjudicial intervention would inappropriateinterferewith further administrativeaction;
and(3) whetherthe courts wouldbenefitfrom furtherfactualdevelopmenof theissuespresented
Ohio ForestryAss’n,Inc. v. SierraClub, 523U.S.726, 733 (1998).

Accordingto defendants, Ipintiffs would sufferno hardshigrom delayedreviewbecauséhe
CNMI JointMilitary TrainingEISis notfinal. However,the injuryatissueis failure to complywith
NEPA with respecto the Guamand CNMI Relocationand Training EIS. Once sucha procedural
injury hasoccurredaplaintiff “may complainof thatfailure at thetime thefailure takesplace for the
claim can neverget riper.” Ohio Forestry Ass’n, Inc., 523 U.S. at 737 (comparingsubstantive
challengeto forest plan that includes no guidancéor use offoreststo proceduralchallengeto
inadequatdlS, andstatingtheformeris unripewhile thelatteris ripe attime the document issueq);
seealsoW. Watershed#roject 632 F.3dat 486 (holdingNEPA chalengeripe for review because
the EIS andregulationamplementingElS werefinal). Thisis becauseNEPA “simply guarantees.
particularprocedurenot aparticularresult.” Ohio ForestryAss’n,Inc., 523U.S.at 737.

Further, becausethe Guam and CNMI Relocationand Training EIS is complete,judicial

reviewwould notinterferewith ongoingadministrativeactions W. Watershed®roject 632 F.3dat
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486 (finding nainterferencevhereElS andimplementingregulationswverefinal). To theextentthat
deferdants submithatreview of plaintiffs’ claimsrelies on completionof the CNMI Joint Military
TrainingEIS, the Couris notpersuadedAlthough a‘claim is notripe for adjudicationf it restsupon

‘contingentfuture eventshatmaynot occurasanticipatedorindeedmaynotoccuratall,”” Texasv.

United States523U.S.296, 300 (1998finternalquotationmarksomitted),plaintiffs’ claimsaddress

the GuamandCNMI Relocationand Training EIS andRecordof Decision which arefinal.

Evenif Pacific Commandmay eventuallyselectdifferent or additional sites for live-fire
training rangeson Tinian and Pagan the analysiswould notchangebecausealefendantsteasoning
appeardo conflatethe jurisdictional and merits questions. The Guamand CNMI Relocationand
Training EIS is final andmemorializedin a Recordof Decision. Its completionthereforedoes no
rely on “contingent futureevents’ With respectto the merits, NEPA requiresagenciedo include
reasmablyforeseeabléuture events Plaintiffs believethat Pacific Command’sselectionof siteson
Tinian andPagarnis reasonablyoreseeableand adjudication othis issueis a meritsquestionnot a
reasorto find thatthe Courtlacksjurisdiction Moreover, defendants overlook teepresdanguage
of thecomplaint,which usesthe Guamand CNMI Relocationand Training EIS asthejurisdictional
hook. Seeg.g, Compl.{185, 88 (contendinthat“[tjhe Navy’srelianceon thelegally deficient[final
environmentalimpact satementand supplemental environmentahpact statement]. . .” violates
NEPA andthe APA).

Finally, although theCourt might benefitfrom having acompleteadministrativerecord,it is
not incompletebecausehe CNMI Joint Military Training EIS is still in draft form. The recordis

incompletebecausedhe partieshavechosennot to submit thecompleterecordfrom the EIS process
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thatbeganin 2007. Thatsaid,atthis stageof thecase theentirerecordis notnecessarjor the Court
to determinewhetheiit hasjurisdiction. Accordingly, plaintiffs’ claimsareripe for review.

B. Whether Plaintiffs Have Standing To SeekDeclaratory Relief

Defendantsnext contendthat plaintiffs lack standingto bring claims for declaratoryrelief
becauseheir claimsimplicatethe political question doctrine.

“[A] plaintiff must demonstrate standisgparatelffor eachform of relief sought.” Ctr. for
Biological Diversityv. Mattis, 868 F.3d 803, 81fth Cir. 2017). Becausdack of standingdeprives
a court ofjurisdiction,“federal courtsarerequiredsua spontéo examingurisdictionalissuessuchas
standing.” Bernhardtv. Cnty. of LosAngeles 279 F.3d 862, 86&9th Cir. 2002). A plaintiff has
standing provided theonstitutionalandprudential inquies aresatisfied. To meetthe constitutional
requirementdgor standing, glaintiff must demonstratéhatit has“sufferedaninjury in fact,” “the
injury is fairly traceablgo thechallengedaction,”and"it is likely . . .thatthe injurywill beredressed
by a favorable decision.Nuclearinfo. andRes.Serv.v. NuclearRegulatoryComm’n 457 F.3d 941,
950 (9th Cir. 2006) (quoting-riends of thekarth, Inc. v. Laidlaw Envtl. Servs.Inc., 528U.S. 167,
180-81 (2000)).

To satisfythe prudential standingquirementsa plaintiff must havébeengrantedaright to
sueby thestatute.”ld. at950. “BecauséNEPA does not providéor a privateright of action,plaintiffs
challengingan agencyactionbasedon NEPA must do so under th&dministrative ProcedureAct
(‘APA".” Id. Toestabliststanding under th&PA, aplaintiff must shovthatits “interestsfall within
the zone ointerestsprotectedby thelaw.” Lexmarkint'l, Inc .v. Static Control Componentsnc.,

U.S.  , 134S. Ct. 1377, 1388 (2014jinternal quotationsand citations omitted); seealso
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DouglasCnty.v. Babbitt 48 F.3d 1495, 149®th Cir. 1995).

With respecto whetherplaintiffs mayseekdeclaratoryrelief, thepartiesdispute onlythethird
prong ofthe constitutional standintest:redressability.In defendantsview, plaintiffs lack standing
to seekdeclaratoryrelief becausehe Courtcannotredresstheir claims throughan injunction or
vacatur.(Motion, 31-33.)Plaintiffsrespondhatbecaise theclaimsdo notpresenpolitical questions
the Courthasauthorityto granttherequestedelief. (PIs’. Br. in Opp. 42—44.)

As setforth below,plaintiffs’ first claim thatdefendantsiolatedNEPA by failing to consider
a connectedactionand/orcumulativeimpactin asingleEIS doesnotimplicatethe political question
doctrine,andthe Courtmay issueinjunctive relief or vacatethe RODsif the merits of the caseso
require. Thus,plaintiffs’ first claim is redressibleand defendantsimotionto dismissthefirst claim
for lack of standings denied.

By contrast,plaintiffs’ secondclaim that defendantssiolated NEPA by failing to considel
alternatelocationsfor sendingMarines from Okinawaimplicates the political question doctrin
becauseadjudicatingthe dispute would require the Coun secondguessthe military decisionto
relocateto Guam and establisha basewith associatedraining there and on Tinian. Requiring
defendantso consideralternativelocationsafterthedecisionto moveto GuamandTinian wasmade

in conjunctionwith negotiationgo removeMarinesfrom Okinawainterfereswith a decisionmade

using military expertise. Thus, the Court cannagsuean injunction ordeclarationthat defendants

violated NEPA by failing to considerplaces outside of Guam and the CNMI for relocation.
Accordingly, a declarationwould not resolveplaintiffs’ claims andtheythereforelack standingto

pursuedeclaratoy relief for thesecondclaim.
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C. Whether Plaintiffs’ Claims and Requestfor Injunctive Relief Present A Political
Question

Defendantsassertthat plaintiffs’ claims insofar as they requestinjunctive relief, are not
justiciable becausehe decisionto relocateMarinesto Guamand establisha basewith all related
trainingactivitiesonGuamandTinianis apolitical question. (Motion 21-30.)n responseplaintiffs
contentthattherequestdor injunctiverelief do notimplicatethepolitical question doctrinbecause
NEPA"is a purelyprocedurattatuté thatdoes notequiredefendantso changeheirdecisions.(PIs.
Br.in Opp. 29-42.)

“In generaltheJudiciaryhasa responsibilityto decidecasegproperlybeforeit, eventhoseit
‘would gladly avoid™ Zivotofskyv. Clinton, 566 U.S. 189, 194-95 (2012) (quotinGohensv.
Virginia, 19 U.S. 264,404 (1821)). A “narrow exceptionto that rule [is] the ‘political question’
doctrine.” Id. at 195(citing Japan WhalingAss’nv. Am.CetacearSoc’y, 478U.S.221, 230 (1986)).
Courtsassesghe followingsix factors articulatedin Bakerv. Carr, to determineif a controvers)
involves apolitical question:

a textually demonstrable constitution@lommitmentof the issueto a coordinate
political depariment;or alack of judicially discowerableandmanageablstandard$or
resolvingit; or theimpossibilityof deciding withoutaninitial policy determinatiorof
a kindclearly for nonjudicial discretion; or thenpossibility of a court's undertaking
independent resolution withoakpressindack of therespectdue coordinatbranches
of government; oan unusuaheedfor unquestioningadherencéo a political decision
alreadymade;or thepotentialityof embarrassmeirfitom multifariouspronouncements
by various departments on one question.

369U.S. 186, 217 (1962) (quoteid No GWENAIliance of Lane Cnty.)nc. v. Aldridge 855F.2d

1380, 1383-849th Cir. 1988)).
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“The Supreme Countecentlyhasplacedmoreweightonthefirst two factors:(1) ‘a textually
demonstrable constitutionabmmitmentof theissueto a coordinatgolitical departmentior (2) ‘a
lack of judicially discoverableand marageablestandarddor resolving’ the question.” Ctr. for
Biological Diversity v. Mattis, 868 F.3d 803, 82@th Cir. 2017)(citing Zivotofsky 566U.S. at 195;
Nixonv. United States 506 U.S. 224, 228 (1993)).Becauseat leastone of thesix factorsmustbe
“inextricablefrom thecase™for thedoctrineto apply,a court musinake“a discriminatinginquiryinto
the precisefactsandposture of thearticularcase.” Baker, 369U.S.at 217.

i.  Whether the First Claim Is A Political Question

Plaintiffs’ requestor injunctiverelief asto thefirst claimis unjusticiable defendantmaintain,

becausethe decisionto relocatethe Marinesto Guam implicatesthe political question doctring.

Plaintiffs disagree.
a. Textually Demonstrable Commitment to Political Branch
Defendarg submitthat therelocationof Marinesto Guamis a decisionalreadymadeby the
executive branch and is “also the subject of a bindingnternational agreement”’betweenthe
Governments of th&nited StatesandJapan (Motion 23-24.) Further,they contendthis decision
affectsthe conduct oforeignrelations,which is anareatextually“committedby the Constitutionto

the ExecutiveandLegislative”branches.(Id. at 22—-23 (quotingschneidew. Kissinger 412 F.3dL90

(D.C. Cir. 2005); Oetjenv. Cent.LeatherCo, 246U.S. 297, 302 (1918)).Thus,the Court cannot

issueinjundive relief or vacatethe Recordof Decisiors becausehe Court, not thpolitical branches
“would be directing the course offoreign affairs’ by “forbidding the Executive Branch from

implementingts choserpolitical anddiplomaticstrategies.”(Id. at 24.)
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Plaintiffs respondhattherequestednjunction would notequirethe Courto secondguessor
conductforeign affairs becauseNEPA is procedurabnddoes notictateparticularoutcomes.(PIs’.
Br. in Opp. 31.) Further,plaintiffs submit, @&fendant$haverepeatedlychangedherelocationplans,
andthetext of theagreemendllowstheUnitedStatego “take necessaryneasurefor the Relocation,]
which “contemplatescompliancewith applicableenvironmentallaws.” (Id. at 32—-33.) Finally,
becauseit is “unclear whether Plaintiffs will ever needto requestan injunction,” dismissalis
premature.(ld. at 30.)

As aninitial matter,thereis no disputehatthe conduct oforeign affairsis constitutionally,
committedto thepolitical branches.Oetjenv. Cent.LeatherCo, 246U.S.297, 302 (1918)Bancoult
v. McNamara 445 F.3d 427, 433-3¢D.C. Cir. 2006) (listing constitutionalprovisions entrusting
foreign affairs and nationalsecurityto political branches) But defendantsverstatethe extentto
which thepolitical question doctrinepplieswhenforeignaffairsandnationalsecurityor defenseare
atissue. As the Supreme Coutasemphasized‘it is errorto supposehateverycaseor controversy
which touchedoreign relationslies beyondjudicial cognizance.” Baker, 369U.S. at 211; seealso
Japan WhalingAss’n 478U.S.at 229-30.

In this case,oneof the political branches-Congress—"has expresseds intentregardingan

aspecbf foreignaffairs’ throughenactmenof NEPA. Ctr. for BiologicalDiversity, 868 F.3cat 8233

3 Although inCenter for Biological Diversitghe Ninth Circuitwas considering the National Historic Preservation |Act
(“NHPA"), “NHPA is similar to NEPA except that it requires consideration of histitgs, rather than the environment.”

Pit River Tribe v. U.S. Fost Serv,. 469 F.3d 768, 787 (9th Cir. 2006JNHPA, like NEPA, is a procedural statute
requiring government agencies to ‘stop, look, and listen’ beforeepding with agency action.Te-Moak Tribe of W
Shoshone of Nev. v. U.S. Dep't of Interi608 F.3d 592, 610 (9th Cir. 2010T.hus,the Ninth Circuit’'s discussion gf
NHPA'’s impact on the conduct of foreign affainsCenter for Biological Diversitys equally applicable to this case.
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Thus, although thérst Bakerfactor may “implicate a broaderdeferenceo the political branches
judgmentin foreign affairs, that deferencecutsin both directions.” Id. NEPA requiresall federal
agenciedo evaluatethe environmentaimpactsof proposedmajor federalactions,andto prepare
environmentalimpact statemets if the actions “significantly affec{] the quality of the humar
environment.” 42 U.S.C. § 4332(®gp’'t of Transpyv. PublicCitizen 541U.S.752, 763 (2004).

“Thereis no ‘nationaldefense’exceptionto NEPA.” No GWENAIliance of Lane Cnty.Inc.,
855 F.2dat 1384. This is becauseNEPA “attempt[s]to promotean acrossthe-board adjustmei
federalagencydecisionmakingsoasto makethe qualityof the environment eoncerrnof everyfederal
agency.” Found. forN. Am.Wild Sheepr. U.S.Dep’'t of Agric., 681 F.2d 1172, 117(Bth Cir. 1982).
A courtthereforemust takento consideration the constitution@mmitmentof foreignaffairsto the
political branchesaswell asthe statutorynandateof NEPA, which expresse€ongress’ intenasto
how theexecutivebranch may conductforeignaffairs.

Reviewingcompliancewith NEPA insofarasplaintiffs seekinclusion ofconnectedctionsor
cumulativeimpactsdoes not requiréa review of themerits” of the decisiorio relocateMarinesto
Guamor to establisHive-fire trainingrangeson GuamandTinian. Instead plaintiffs “want to insure
that the [agencies]compl[y] with the National EnvironmentalProtectionAct (NEPA)) . . . by
consideringall of the environmentadffects” of relocatingtheMarines andconstructing thassociate
infrastructure. No GWENAIliance of LaneCnty.,Inc., 855 F.2dat 1384. This requiresa courtto
“engagein the‘familiar judicial exercise’of readingandapplying astatute conscious of the purpo
expressetby Congress.” Ctr. for Biological Diversity, 868 F.3dat 823(citing Zivotofsky 566U.S. at

196.) As theNinth Circuit hasrecentlyreiteratedwith regardto the NHPA, which is comparableo
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NEPA, it is errorto assumehatissuinganinjunctionto ensureeompliancewith procedurabbligations
requiresthe courtto passjudgment on themerits of the agency’s decisionlnstead,‘the relevant
guestion . . for injunctivereliefis compliancewith [NEPA].” Id. at 828.

In sum,plaintiffs’ first claim asksthe Courtto interpretandapplyNEPA, notto evaluatethe
policy decisionsor value deerminationsmadeby the Navy, and issuingan injunction would no
interferewith thesedecisions.Put anotheway, although tilitary judgmentgyenerally’raisepolitical
guestions, a court musietermineif the actiontakeninvolved ‘military expertiseand judgment.”
Carmichaelv. Kellogg, Brown & Root Servs.,Inc., 572 F.3d 1271, 1281-82 (11@ir. 2009).
Decidingwhetheran actionis connectedr would createcumulativeimpactsandthereforemust be
includedin anEIS does not involvenilitary expertiseasevidencedy thefactthatall federalagencies
aresubjectto NEPA. Therefore enteringaninjunction would noseconédguess decisionskenwith
military expertise.

This is true eventhough therelocationcommitments includedin a bindingagreementvith
Japan.Plaintiffs’ first claim does noseekto enjoin therelocationpermanenthor force the Marines
to relocateto anothersite. Theyseekonly to enjointherelocationuntil the Departmenbf the Navy
andDepartmenbf Defensecompletean EIS that considersonnectedctiors orcumulativeimpacts.
Nothingin thetext of the agreementbetweerthe United Statesand Japanses forth atimetablefor
relocation. Consequentlyaninjunction would not countermand imterfere with thetermsof atreaty.

Second, the 2008greementtateghat the United States‘shall take necessaryneasuresor
the Relocation” (2009 Agreementart. 2.) Plaintiffs contendthis contemplatesompliancewith

NEPA. Regardlesof whetherplaintiffs’ contentionis correct,the Agreementdoes notexpressly
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suggesthattherelocationis exemptfrom NEPA. Indeed whenthefirst final EIS wasissuedn July
2010, it stated “The proposedfederal actionsare subjectto NEPA.” (2010 Final EIS 3.) For
defendantsto now argue that becausethe relocation was confirmed in a binding internationa
agreemenall actionsrelatedto it implicate the political question doctrine borders on disingenuc
Accordingly,the Court findghatissuinganinjunctionasto thefirst claim, if determinedappropriate
would notsecondguesshemeritsof thedecisionor improperlyinterferewith decisiongakenby the
political branches. SeeNo GWEN Alliance of Lane Cnty.Jnc., 855 F.2dat 1384—85 (finding n(
political questionwhen court issuedinjunction againstdefenseinstallationfor failure to consider

effectsof nuclearwarin EIS).

Thenumerougasegitedby defendantso demonstratéhatinjunctiverelief would require the

Court to improperly secongiuessor conductforeign affairs are unpersuasive. Contraryto the
procedural complianddatplaintiffs seekin thefirst claim, thecase<ited by defendantsequiredthe
courtsto determinewhetherspecificmilitary actsor decisiongnadewith classifiedintelligencewere
wrongful. See,e.g, Chicago & S.Air Lines,Inc. v. Waterman S.S. Corp333 U.S. 103 (1948
(airline’s challengeto president’s decisioto denyit a permitto engagein overseagransportwas
political questiorbecausét wasbasednintelligencethatshould not benadeavailableto public); El
Shifa Pharm. Indus. Ce. United States607F.3d836(D.C. Cir. 2010) {aw-of-nationsclaim would
requirecourtto find amilitary actwrongful andunjustifiedasan elementof theclaim, andtherefore
is apolitical question; Schneidew. Kissinger 412 F.3d 19@D.C. Cir. 2005) (ort claims relatedto
executivebranchs allegedattemptto aid military coupwaspolitical questionbecauseaesolving the

claimswould requirejudiciary to pasgudgment orwhethemilitary actions verewrongful).

26
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Here plaintiffs’ first claim does notseek a detemination that any substantivepart of
defendantsielocationdecisionwaswrongful. Rather plaintiffs seeka determinatiorthatthefailure
to consider a&onnectedactionor cumulativeimpactsin the EIS wasprocedurallywrongful. Issuing
aninjunction wouldthereforenot require the Coutb passjudgment on osecondguesshepolitical
branchestecisionto relocateMarinesto Guam

Anothersetof casegelied onby defendantemphasizethatthe conducbf foreignaffairsis
constitutionallycommittedto thepolitical branchesbut they do not invee political questiorclaims.

Forexample Crosbyv. Nat'| Foreign Trade Councilconcering a Massachusettstatutethatbarred

stateagenciegrom purchasingrom companies doing businesgth Burma,wasdecidedon grounds

of preemption, not thpolitical question doctrine530U.S.363 (2000).Additionally, Haig v. Agee
involved aFirst and Fifth Amendmentchallengeto a statuteauthorizing theSecretaryof Stateto
revokecitizens’ passport# their overseasctivitiescausedr werelikely to causeseriaisdamageo
nationalsecurity anddid notaddresshepolitical question doctrine453U.S.280 (1981).Thus,these
casesdo nomorethanreiteratethe undisputed principléhat the political branchesconductforeign
affairsandthecourtsdo not.

Finally, defendantsely on Earth IslandInstitutev. Christopher 6 F.3d648(9th Cir. 1993)to
demonstrat¢hattheCourtmaynot graniinjunctiverelief. (Motion 20.) In Earth IslandInstitute the
Ninth Circuit addressed statutethat,amongother thingsrequiredthe Secretaryf Stateto negotiate
with other countrieso protectseaturtles. Id. at 650. The Ninth Circuit heldthatthis portion of the
statutewas unconstitutionabecauset orderedthe eecutiveto negotiate andthe courts could ng

“lawfully order the Executiveto comply with the terms of a statutethat impingesupon powe
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exclusivelygrantedto the ExecutiveBranchunder the Constitution.1d. at 653.

This casedoes noaddressnstancesn which a Courtmay notissuean injunction dueto the
presenceof a political question. As the Ninth Circuit statedin Center for Biological Diversity,
defendants’ positiofseemsto veercloseto arguingthat[NEPA] is an unconstitutionainfringement
on executivepower,”andif sg, “it would be of naelevancdo our political questioranalysisbecause
whetherthe statuteis an unconstitutionalinfringement. . . is a merits issue.” 868 F.3dat 823.
Accordingly, thefirst Bakerfactoris notimplicated.

b. Judicially ManageableStandards

Defendantsext disputethattherearejudicially manageablstandardshat “the Court could
applyto decidewhethertheNavy hadweighedappropriatelythedecisionto stationandtrain Marines
in Guamagainsbtherstrategialternatives.”(Motion 25-26.) In defendantsview, toissuenjunctive
relief, the Court woulderequiredto balancethe hardshipanddeterminevhetherthe publicinterest
would beservedby an injunction,andthe Court‘lacks theinstitutionaltools and responsibility”to
addresghesefactors. (Id.) For examplethe Court mustweigh in the balancethe potentiafallout
flowing from theUnited States’failure to live upto commitmentgo its allies,” andevaluationof this
harm*“is an exercisefor which the Judiciaryhasneitheraptitude facilities nor responsibility.” (1d.
(internalquotationsandcitationsomitted).)

To obtain injunctiveelief, aplaintiff must show (1) thatit hassufferedanirreparablanjury;
(2) thatremediesavailableat law, suchasmonetarydamagesareinadequateo compensatéor that
injury; (3) that,considering théalanceof hardships étweentheplaintiff anddefendant, aamedyin

equityis warrantedand(4) thatthe publianterestwould not belisservedy apermaneninjunction.”
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SierraForestLegacyv. Sherman646 F.3d 1161, 118@th Cir. 2011)(per curiam) (qQuotingeBay
Inc. v. MercExchangel..L.C. 547U.S. 388, 391 (2006)).

Defendantscite two casesto supporttheir arguments. First, they rely on El Shifa
Pharmaceutical Industries Cw. United States607 F.3d 836D.C. Cir. 2010),in assertinghatcourts
are not the propeforum for reconsidering the wisdom afiscretionarydecisions of theolitical
branchesand the court thereforecannotbalancethe hardshipso determinewhetherto issuean
injunction. Next, theyrely on Centerfor Biological Diversityv. Hagel 80F. Supp. 3d 99{N.D. Cal.
2015),for the propositiorthat courtslack the toolsand aptitudeto evaluatethe typesof harmto
nationalsecurityandinternationatommitmentsatissuehere.

El Shifa Pharmaceutical Induss involved alaw-of-nationsclaimin which plaintiffs sought
adeclaratiorthat“the United Statesviolatedinternationalaw by failing to compensatéhemfor the
unjustified destructionof their property.” 607 F.3dat 839-40. The property at issue was a
pharmaceuticgblantthat plaintiffs allegedthe U.S. military mistakenlybelievedwasassociatedavith
Osamaébin Ladenandbombed.Id. at838. TheD.C. Circuit heldthatthe secon@akerfactorweighed
in favor of finding theclaim a political questionbecauseyrantingthe requestedelie—declaratory
not injunctive—wouldrequirethe courtto decidewhetherthe military strike was*mistakenand not
justified,” andsuchdecisionswere“of a kindfor which the Judiciaryhasneitheraptitude facilities
nor responsibility.”Id. at 845.

El Shifadoes notassistdefendantdecauset involved a substantivelgifferent claim that
directly allegedthatthemilitary’s decisionanair strike,wasunjustified. By contrastplaintiffs’ first

claim allegesthat defendants did not incluagdl relevantinformationin the EIS, anddoes notllege
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that the substantive decisions relocateMarinesto Guamand establishrelatedinfrastructureare
mistakenor unjustified.

Similarly, defendantstelianceon Centerfor Biological Diversityis unavailing. Therelevant
part on which defendantgely wasreversedoy the Ninth Circuit, which found theNHPA claim did
not implicate the secondBakerfactor? In the district court, the Governmemiaimeda numbeof
nationalsecurityinterestsaandinternationalmplicationsrelatedto thedecisionto build amilitary base
on Okinawa. See80 F. Supp. 3dat 1012 (“maintaining the United States’deterrencecapabilityin
Asia, sustaining public suppom Okinawafor the United Statesmilitary presenceaddressinghe
threatposedby a nucleararmedNorth Korea or defusing tensions overompetingterritorial and
maritimeclaimsin theEastChinaSeaandSouth Chingea’(internalquotationomitted). TheNinth
Circuit rejectedtheseinterestsas sufficient to satisfy the Baker factors, holding that courtswere
capableof balancingsecurityinterestavhendecidng whetheito grantaninjunctionandthereforethat
“the Government'sassertednterestsare compatiblewith judicial resolution under the foyrart
injunctionanalysis.” Ctr. for Biological Diversity, 868 F.3dat 828—29;seealsoNo GWENAlIliance
of Lane Cnty.|nc., 855 F.2dat 1384-85 (finding n@olitical questiorwhencourtissuedinjunction

againstdefenseanstallationfor failure to considereffectsof nuclearwarin EIS); Makuav. Rumsfeld

4 Since the Ninth Circuit reversed the district cour€anter br Biological Diversity defendants have submitted that c
is not controllingbecause the facts are distinguishable. Specifically, defendants conteriek tbahter for Biologica
Diversitycase involved a challenge to details of a military base’sieanion rather than to the policy decision to relog
Marines to Guam, which explains why the first is not a political question bulattex is. Gee generallyDefs'.
Supplemental Br., ECF No. 38.) Plaintiffs criticize defendants’ nevtiposs towhetherCenter for Biological Diversity
controls or applies to this case, stating the “Ninth Circuit’s unanirdeuasion reflects a wholesale repudiation of
arguments.” (PIs’. Supplemental B3 ECF No. 39.)As set forth above, the Court finds the Ninth Circuit’s reaso
and analysis controlling in this case. Howeteat defendants hawibmitted new arguments on the basis of new
law is notimproper and plaintiffs’ derisiorof it is unwarranted.

3C

ase
ate
the

ning
case




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

163 F. Supp. 2d 1202D. Haw. 2001) (issuingpreliminaryinjunctionwith respecto resumption o
live-fire training exercisesafter, among other things,balancing hardshipsto plaintiff against
“importanceof nationalsecurityandlive-fire training”).

The Ninth Circuit’'s analysis of wheter there are judicially manageablestandardsfor
addressinglefendantshationalsecurityandforeignpolicy concernsgs controlling. Thatthis casealso
involves an international bindingagreementoes notalter this analysis. As discussedabove, the
AgreemenandProtocol do not suggest defendaartsexemptfrom NEPA, thusplaintiffs’ first claim
indicatesthatthis is a casein which the Courtcanweigh nationalsecurityconcernsvhenbalancing
the equities. Accordingly, the Court findghatit is “ableto weigh equitable considerationghen
securityor foreign affairsinterestsareat stake,”andthe secondBakerfactoris notimplicated. Ctr.
for Biological Diversity, 868 F.3dat 829.

c. Remaining Baker Factors

Defendantsarguethatthe final Bakerfactorsareimplicatedbecausessuinganinjunctionas
to plaintiffs’ first claim would requirethe Courto engagen policymaking,andwould interferewith
or contradictthe strategicdecisions of theéJnited Statesand the international negotiationsached
with Japan.(Motion 28-29.)

The third factor, whetherit is impossibleto resolve theissue “without an initial policy
determinatiorof a kindclearlyfor nonjudicialdiscretion” is notimplicated. The focusfor aNEPA
caseis compliancewith the statute. Decidingwhetherdefendantadequatelycompliedwith NEPA
does notequirethe Courtto makeanypolicy determinationsvith regardto therelocationof Marines

to Guamand the relatedactivities. Instead,the Court mustlecidewhether theElS includedall
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statutorilyrequiredinformation Moreover,injunctiverelief does not require the Cosotmakepolicy
decisions. Ctr. for Biological Diversity, 868 F.3dat 829 (“Assessingheequitiesof injunctiverelief
does notequire“an initial policy determinatiorof a kindclearlyfor nonjudicial discretion.”).

The last threefactorsare prudentialin nature,and “[c]ourts should beparticularly cautioug
beforeforgoingadudication of a dispute on thmasisthatjudicial interventiori implicatesone ormore
of thesefactors. Zivotofsky 566 U.S. at 204. Thus, where the first three Baker factors are not
implicated,finding acaseunfit for review basedon thefinal threefactorsis “rare” and presentsan
“unusualcase.” Id. at 205.

In this case thefourth factoris notimplicatedbecausenjoiningexecutiveaction“expresses
respectfor Congresdy vindicatingits legislative power” and the mandateit imposed orfederal
agenciedy enactingNEPA. SeeCtr. for BiologicalDiversity, 868 F.3dcat 829. In addition,requiring
NEPA compliancedoesnot suggest the Court finds the underlying decistworelocateMarinesto
Guamandimplementrelatedtrainingsitesmistaken An injunctionindicatesonly thatthe Court finds
theEISto beinadequatenotthattheactualsulstantivedecisionwasincorrector needso be changed.

Thefifth factor, whetherthereis “an unusuaheedfor unquestioningadherenceo a political
decisbn alreadymade,”carriessomeweightin this case Thereis little doubtthatthe Government
of the United Statesand Japanhavegoneto greatlengthsto preparethe Roadmagfor Realignment
andrelocationof theMarinesto Guam. But asdiscussedt lengthabove plaintiffs’ first claim does
notrequirethe Courto question the substantipelitical decision.Imposinganinjunction,if merited,
to requirean EIS that includesan assessmerif connectedactionsor cumulativeimpact does not

require a changein the political decisionor suggesthat the foreign policy decisionwas wrong.
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GenerallyenforcingNEPA"“doesnot intrude orioreignpolicy judgmentandit would be drare case’
where” relianceon this factor would bar judicial review. Ctr. for Biological Diversity, 868 F.3dat
825, 829. Moreover, thefacts here do notpresentsuch a rare case. Thereis no timetablefor
implementationand a number of considerationy both governmentbhavedelayedor alteredthe
decisionover time. As the Ninth Circuit has suggestedyearsof negotiation,study,and multiple
reviews of decisionsmay weigh againstfinding that thereis an unusualneedfor unquestioning
adherencéo apolitical decision Id. at 825—-26. Thesecircumstancearepresenthere andtherefore
weighagainstfinding this to be ararecasein which this factor shouldbarjudicial review.

Thesixthfactor—patentiality of embarrassmemfitom multifariouspronouncementsy various
department®n one questionds notimplicated. “An injunctionheredoes not pronouncnything
andthoughit mightimply internalconflict betweernthebranche®f governmento outside observer
it does nospeakon behalfof theUnited States.” Ctr. for Biological Diversity, 868 F.3dat 829. An
injunction would not secondguessthe decisiorto relocateMarinesor imply it was incorrect or
guestion thenilitary expertisausedto reachthepolitical decision. Insteadjt would questionat most,
the judgmentusedin complyingwith the mandate oNEPA, and this doesnot implicate military
judgment. Thustherearenotmultiple pronouncements on tlsamequestion.

Forthereasonsetforth above, none dheBakerfactorsareimplicatedwith respectoissuing
injunctive relief basedon plaintiffs’ first claim. Defendantsmotionto dismissthis claim basedon
thepolitical question doctriné denied.

ii. Whether Claim Two Is A Political Question

Defendantsfinal arguments thattherequestor injunctiverelief asto the seconlEPA claim
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is barredby the political question doctrindecausét challengeghe Navy’s decisionto relocatethe
Marinesto Guam. Plaintiffs againstatethatbecauseheyseekonly proceduracompliancethe claim
does notmplicatethepolitical question doctrine.

a. Textually Demonstrable Commitment to Political Branch

Conduct offoreign affairsis constitutionallycommittedto the political branches.However,
thiscommitmenimustbeweighedagainsiCongresstecisionto limit oneaspecbf how theexecutive
branchconductdoreignaffairsby subjectingall federalagencieso NEPA.

Plaintiffs’ secondclaim and requestfor injunctive relief presentssignificantly different
concernsthan their first claim. Insteadof requestingan injunction until defendants consider
connectedaction or cumulative effects, plaintiffs requestan injunction until defendantsonsider
alternatesitesfor relocatingtheMarinesandconstructing th&asewith all relatedtrainingranges.As
the Ninth Circuit suggestednh Centerfor Biological Diversity, plaintiff’ s claimswerereviewable,n
partbecauséit is notnecessarto reviewtheestablishmendrlocationof thebaseo considemwhether
to enjoin the Governmeifitom undertakinganyactivitiesin furtherance’of the proposeddion. 868
F.3dat827-28.

By contrast requiringthe Governmento consideralternativesitesfor therelocation evenif
not mandatinghatanalternatesiteultimatelybeselectedis inextricablylinkedwith theinitial military
decisionto relocateMarinesto Guam. Compare thiglaimto thefirst claim. Thefirst claim does not
suggest théocationshould berevisitedor changed.Instead,it allegesthe Navy and Departmenif
Defen®failedto consider additionactionswhich goesto whetherthe proposedctionsin theCNMI

Joint Military Training EIS meet the statutory or regulatorycriteria of “connectedaction” or
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“cumulative impact” Whethertheseother actionsshould be includeds thereforenot basedon
military expertise But the secondclaim assertghat the Navy and Departmenif Defensefailed to
consideralternatesites for the relocation which goesdirectly to the military expertiseusedin
formulating the relocation plan. Thus, a@dering an analysisof alternatesites would “require[e]
hindsightreview of the wisdom omilitary decisions.”McManaway. KBR,Inc., 554F. App’x 347,
352(5th Cir. 2014) (discussingthenpolitical questiorappliesto military decisions).

Thatthe Court shouldemorehesitanto permitinjunctiverelief asto plaintiffs’ seconctlaim
is borne outby a number ottasesdiscussinghe sensitivemilitary judgmentand nationalsecurity|
implicationsthat go into selectingmilitary baselocations First, in Centerfor Biological Diversity,
the Ninth Circuit did notdisagreewith thedistrict court’s conclusionthat “decisionsto ‘establish’a
military basearegenerallyunreviewable.” 868 F.3dat 827. Severalothercircuits havereachedhe
sameconclusion. As the D.C. Circuit explained,the decisionto establisha military baseis not
reviewablebecausé[t]hat decisionwasanexerciseof theforeignpolicy and nationadecuity powers
entrustedby the Constitutionto the political branches Bancoultv. McNamara 445 F.3d 427, 43
(D.C.Cir. 2006). “If thatdecisionis to bereconsideredthe peopleareandmustbe,in asenseatthe
mercyof theirelectedrepresentatives.”ld. (quotingPaulingv. McNamara 331 F.2d 796, 79@.C.
Cir. 1963)). Similarly, “a challengeo the President'slecisicmsregardingthetraining, weaponryand
orders”of themilitary presentsapolitical question.” EI-Shifa Pharm. Indus. Ce. United States559
F.3d 578, 591D.C. Cir. 2009),vacatedandaffirmedenbang 607 F.3d 83D.C. Cir. 2010). As the
EleventhCircuit summarized;the political question doctrinbasbeendeemedapplicableto military

trainingpolicies. . .andthelocationof military bases Carmichae) 572 F.3cat 1287-88collecting
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cases).

Although thesecasesdo not involve NEPA challengs, the underlyingmessagds clear:
location and establishmenof military basesand inherentlyconnectedactivities are not reviewable
becausehey involve policydeterminationgonstitutionalljcommittedto thepolitical branchesEven
thoughNEPA is a procedurastatuteand would notmandatedefendantselocatethe Marinesand
relatedinfrastructureto a site otherthan Guamor Tinian, the procedurakquiremento considel
alternative sites necessarilycollides with the underlying substantive decisionThus, to require
defendantso considemlternativelocations wouldequirethe Courtto secondguesspolicy decisions
with significant foreign policy, security, and diplomatic consequetes. This createsthe precse
separatiorof powersproblemthatthepolitical question doctrinevasdesignedo avoid.

Plaintiffs cite a numbepf casein support ottheir argumenthatNEPA compliancedoes not
secondguessa political decisionbecausdNEPA challengegrocedurenot substance(SeePIs’. Br.
in Opp. 21-24.)The partiesdo not disputehis generalrule. But injunctiverelief may so affect or
undermine a substantivdecisionthat the political question doctrinenay beimplicated. Moreover,
only oneof the casescited by plaintiffs involved apolitical questionclam. In that case,Sneaker
Circus, Inc. v. Carter, plaintiffs arguedthat the executivebranchfailed to complywith procedures
mandatedy the TradeAct of 1974whennegotiatingtradeagreementsvith Koreaand China. 566
F.2d 396, 39¢2d Cir. 1977). The courtheld that thechallengewasnot apolitical questionbecause
the injunctionandclaim did notgo to the merits of thetradeagreementsdid notinterferewith the
decisionto enterinto or negotiatethetreaties butaddressethe ‘proceduresvhich aremandatedy

statute andwhich accordinglyarewithin the propesuypervision of thdederalcourts.” Id. at 402.
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The SneakerCircus caseis not controllingprecedentand doesnot resolve thessuehere
Issuinginjunctiverelief in thatcasewould not havepreventedhe executivebranchfrom concluding
the tradeagreementand did notthat suggesthe content of thagreementshould bealtered By
contrastjssuinganinjunctionin this caseandforcing defendantso consideralternativesitesfor the
relocationof Marinesandrelatedbasewouldrequirethe Courto secondguess thenilitary judgment
that Guamand Tinian werethe appropriatéocatiors. To be sure,requiring defendant® consider
alternatelocations wouldtself not dictate a different decisionon themerits. However,the act of
orderingdefendants$o consideralternatesitesdirectly undermine®or questions thénitial relocation
decison thatwasmadewith military expertise The Courtis not authorizedo secondguesor initiate
suchpolicy decisions norcapableof doing so.

Finally, plaintiffs cite onecaseg'llio‘ulaokalani Coalitionv. Rumsfeld464 F.3d 1088¢th Cir.
2006), that merits discussioneventhoughit doesnot addressthe political question doctrine.To
implement the Army TransformationCampaignPlan, designedto create a “more responsive
deployable, . .andsustainableArmy, theArmy carriedout aprogrammati€&lS andissuedaRecord
of Decision. 464 F.3dat 1087-88.In the programmati&lS, the Army identified the 2ndBrigadein
Hawaii as a unit to be “transformed into a Stryker Brigade CombaftTeam in Hawaii. Id.
Subsequently, thArmy did asite-specificEIS ontransformingthe brigaden Hawaii. 1d. Plaintiffs
arguedthatthe Army violatedNEPA by, amongotherthings,failing to consideralternativelocations
for transformingthe 2ndBrigade. The Ninth Circuit agreed statingthat the Army erredbecaseit
identified Hawaii as the location for transformationin the programmaticElS without considering

alternativelocations,andalsofailed to do soin the site-specificEIS. Id. at 1096-97. In particular,
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the Ninth Circuit relied on threethingsto reachthis conclusion. First, the mission,which was “to
enableto Army to achievetheforce characteristicarticulatedin the Army Vision in the mostimely
andefficientmannerpossible,”andto “addresshechangingcircumstancesf the 21st Century,” di
not itself demonstratéhat Hawaii was the appropriatdocation. Id. at 1098. Instead basedon the
genericmission,the Army “leap[ed]to the assumptiothattransformationn Hawaii or no actionare
the onlyalternatives.”ld. Second;the Army’s own expertsrecognizedhatthefailure to undertake
this analysisin the PEIS createda problem undeNEPA,” and Army personnel did not understa
why Hawaii wasselected.ld. at 1098-99. Third, therationalegivenfor not addressinglternatives
was“underminedoy therecord”andcontradictedby thein-courtarguments.id. at 1099.
ThattheNinth Circuit orderedthe Army to consideralternativelocationsfor transformingthe
2ndBrigademaysuggesthatthe Courtmayorderdefendantso considemlternativelocationsfor the
Marines and related training needs. However, ‘llio‘ulaokalani Coalition does notcompel this
conclusion.First,theArmy’s programdid notstartwith thesite-specificgoal of modernizing the 2
Brigadein Hawaii. Insteadjt outlined a broagrogramandthenchose brigade® include. Here,the
relocationof Marinesfrom Okinawahasalwayscontemplatedsuamastherelocationcenter,bothby
the United StatesandJapan. (SeeEx. 1, U.S-JapanRoadmapECF No. 20-1.) It is immaterialthat
the Governmenbaschangedchow manyMarineswill goto Guam All decisions beginningith the
Roadmapandleadingto the 2009Agreementand2013 Protocotetainedthe contours of theriginal
plan,whichwasto relocatea number oMarinesto Guam. In fact, thetitle of the 2009Agreemenis
“The Agreement. . . Concerning thémplementationof the Relocationof 1ll Marine Expeditionary

ForcePersonneandTheir Dependerdgfrom Okinawato Guam,”andthe Protocol did nathangehis.
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(See2009AgreementEx. 2, ECF No. 20-2; 2013 ProtocoEx. 6, ECFNo. 20-6.) In other words
this specificactiondid not resultfrom a programmaticeIS asthe Army’s decisionto transformthe
2nd Brigade in Hawaii did. Rather,it is a specific decision resulting from negotiationsand
consultationswith Japan. For the Court to issuean injunction here would secondguess thes
negotiationgatherthananassumptioomadein aPEIS.

Second,n ‘llio‘ulackalani Coalition, the Ninth Circuit appearedcconcernedhat the Army
itself recognizedthat it should haveconsideredalternatives suggestinghat the decisionto go to
Hawaii was not the product of a thoughtfygirocess,military or otherwise. Similarly, the court
indicatedthatthe inconsistentationalesgiven by the Army for why Hawaii wasselectedeflectedan
incompleteanalysis By contrast,defendants’ decisioto relocatethe Marinesto Guamrepresent
over adecadef diplomaticnegotiation@ndconsiderationof foreignaffairs. Eventhoughthe number
of Marinesto betransferredo Guamhaschangedthe Governmerthasneverbeeninconsistentn its
views that the Marines must berelocatedto Guam. The Court findsplaintiffs’ reliance on
‘llio‘ulaokalani Coalitionto be unpersuasev

Accordingly, the first Baker factor weighsin favor of findingthat plaintiffs’ requestfor
injunctiverelief on the secondlaim raisesapolitical question.

b. Judicially ManageableStandards

The secondBakerfactor alsodemonstratethat plaintiffs’ requestor injunctiverelief on the|
secondclaimis apolitical question. Although courtsareableto balancethe hardships manycases
involving nationalsecurityconcernsandmay issueinjunctionsin suchcasesin this case,the Court

cannotweighall equitable concerns without confronting the substantive dedisi@hocateto Guam
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andTinian.

When balancingthe hardshipso determinewhetheran injunction shouldssue,aswell as
considering the publimterest,the Court must consider the hardshipsll parties. Here, although
defendants would not lrequiredto chooseanalternativelocation, they would hav® considersites
in additionto the initially selectedocation. As discussedibo\e, theinitial selectionof Guamand
Tinian for the relocationeffort is a decisionconstitutionallycommittedto the political branches|
Attemptingto assesshe hardshipo defendants by orderirthemto revisit this decision aswith the
first Bakerfactor,unavoidablyeadsthe Courto secondguesghemilitary judgment.In otherwords,
mandating consideration afternativelocationsimplies thatthereare alternativelocations,andthe
Courthasno aptituddor makingsuchajudgment. Accordingly, thespecificcircumstanceare not
compatiblewith judicial resolution.

Plaintiffs rely on five casesn support oftheir argumenthat the Courtcangrantinjunctive
relief on their secondclaim. First, they rely on ‘llio‘ulaokalani Coalition. As discussedabove,
‘llio'ulaokalani Coalitioninvolveddifferentcircumstancekadingto theNinth Circuit’s decisionthat
the Army must consideralternativesites. Becausethe decisionto relocateto Guamhasbeena
consistenpartandfocus of theRoadmabetwea theUnited StatesandJapanfor the Courto require
consideration ofalternative sites would entail secondgueséng the substantivelecision Thus,
‘llio‘ulaokalani Coalition does nopersuadehe Courtthattherearejudicially manageablstandards
with regardgo plaintiffs’ seconcclaim. Thisis equallytruefor Makuav. Rumsfeld163F. Supp. 2d
1202 (D. Haw. 2001),in which the district courtassessedhetherto issuea preliminaryinjunction

againsthemilitary for failing to completeanEIS beforeresumindive-fire trainingexerciseatabase

4C




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

in Hawaii. Nothingin thatcaserequiredthemilitary to consider moving-asopposedo resuming—
the planned action. Insteatladdressethemilitary’s failure to considerany environmentalmpacts
associateavith resumingdive-fire trainingexercises Id. at 1206.

Next, plaintiffs rely on Winterv. Natural Resource®efenseCouncil,Inc., 555U.S.7 (2008).
In the district and appealcourts, theissuewas whetherplaintiffs were entitled to a preliminary
injunction againstthe Navy for violating NEPA. 1d. at 16—-20. Plaintiffs allegedthat the Navy
improperly determinedthat its sonartraining exercisesvould not have aignificantimpacton the
environmentandthereforewas not requiredto completean EIS. Id. at 15-16. The Supreme Coulr
consideredhe discreteissueof whetherthe lower courtshadappliedthe appropriatstandardor a
preliminaryinjunction, ancheldthattheyerredin statingtherewasa“possibility” of injury ratherthan
irreparableinjury. Id. at 21-22. Further,the Courtheldthat thethreatto nationalsecurityfrom the
injunction clearly outweighed the outcome soughthich was that the Navy preparean EIS, and
vacatedhepreliminaryinjunction. Id. at 32.

As with ‘llio‘'ulaokalani Coalition, the Winter casedoes not resolve the questiohere
Undoubtedlythereare manycircumstances which a court caneasily apply the fourparttestand
balancetheequitiesevenwhennationalsecurityis at stake. But Winterdoesnot provide guidance g
how orif a courtcanissuean injunction if the wisdom of the underlying substantigecisionis
inherentlyintertwinedwith balancingthe hardships.

Thisis alsotrue of Weinbergewn. RomereBarcelq which does noaddressiow orwhethera
courtcanissueinjunctiverelief whenweighingthe equitieswouldrequirethe courto secondguessa

military decisio that was designedwith the expresspurpose ofrelocatingMarinesto a specific
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location. In Weinberger the Supreme Courtonsidereda caseinvolving the Navy’s bombing

exercise®nViequeslsland. 456U.S.305, 307 (1982)The Supreme Coumvasnotaskedo address

whetherthe exercisewas a political question, butvhetherthe FederalWater Pollution Control Act
(“FWPCA”) requiredor permitteda courtto enjoin thedischargeof all pollutantswherethe polluter
did notfirst obtain a pamit from the EnvironmentaProtectionAgency(“EPA”). Id. at311. TheFirst
Circuit hadheldthatthe FWPCA mandatednjunctions be puin placeuntil theEPA issuedapermit
Id. at 310. Interpretingtherelevantstatutoryprovisions, the Supreme Qoteldthatthe statutedid
not mandatenjunctiverelief in all casesput permittedit. 1d. at 320.

Finally, plaintiffs rely onNational Auduborsociety. Department of thdlavy, to demonstratg
thatjudicially manageablstandardgxistin casesmplicatingnationalsecurity. TheNavydetermined
thatits existinglandingfield for its aircraftwasinsufficient,andsetabout lookingor anewlocation
identifying a number of potdial sitesfor anewlandingfield. 422 F.3d 174, 181-82th Cir. 2005).
Plaintiffs sued arguingthatthe Navy failed to adequatelyconsider the environmentahpactsat one
of theidentified sites. Id. at 183. The district courtissueda permaneninjunction,anddefendants
appealed.On appealthe FourthCircuit concludedhatthe injunctionwasoverly broadandordered
thedistrict courtto modifyit. 1d. at207.

Again, this caseis notcontrollinghere In National AuduborSociety not onlyhadthe Navy
not settledon asite, but plaintiffs alsowere not seekingan order that the Navy assesslternative
locations asis thecasehere. Thus,thatthe Courtwasableto grantaninjunctionin National Audubor
Societydoes not resolve thmatterhere.

In sum, becausethe Court cannobalancethe hardships without consideringshether
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defendants must considalternativelocatiors and therebyrequire the Courto secondguessthe
decisionto relocateto Guam,the Courtlacksjudicially manageablstandardso issueaninjunction.
Accordingly, the secondBakerfactor demonstratethat therequestor injunctiverelief asappliedto
thesecondclaimis apolitical question.
c. Other Baker Factors

Becausethe two mostsignificant Bakerfactorsshowthat the Court cannassueinjunctive
relief on plaintiffs’ secondclaim, the Courtneednot analyzethe remainingBakerfactors. SeeVieth
v.Jubelirer, 541U.S.267, 278 (2004)Rakerfactors“are probablylistedin descendingrderof both
importanceand certainty”); Zivotofsky 566 U.S. at 197-98 (analyzing first two factors before
concluding ngolitical questiorexisted).

VIl.  CONCLUSION

For thereasonsetforth above, defendantsnhotionto dismiss the complain(ECF No. 19)is
grantedin part and deniedin part. In particular, the motion is deniedas to the first claim for
defendants’failure to considerrelocationto Guam and associatedive-fire training in a single
environmentalimpact statemeh However, the motion is granted as to the secondclaim for
defendantsfailure to consideralternativesthis secondclaimis dismissedwvith prejudice.

Pursuanto Fed.R. Civ. P.12(a)(4)(A),defendantshallfile their responsivepleadingto the
first claimwithin 14 daysof this order.

IT IS SOORDEREDthis 13" day of October, 2017.

L ptollos—

RAMONA V. MANGLONA, Chief Judge
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