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5 Air, Inc. v. Commonwealth Ports Authority, and Does I-V

FILED
Clerk
District Court
JUN 19 2018
for the Northern iana Islands
By

IN THE UNITED STATES DISTRICT COURT (Deputyl Clerk)
FOR THE NORTHERN MARIANA ISLANDS

STAR MARIANAS AIR, INC., CaseNo.: 17€v-00012
Plaintiff,

DECISION AND ORDER GRANTING
DEFENDANT’'S MOTION TO DISMISS

COMMONWEALTH PORTSAUTHORITY, | AND PLAINTIFF'S REQUEST FOR
andDOES IV, LEAVE TO AMEND

VS.

Defendants

Plaintiff StarMarianasAir, Inc. bringsthis lawsuitagainstDefendantsCommonwealtiPorts
Authority (“CPA”) andDoesI-IV for allegedviolations of the Anti-Head Tax Act and breachof
contract.(FirstAm. Compl.(“FAC”), ECFNo. 2.) DefendanCPAseekgo dismissfor lack of subject
matterjurisdiction (Mot. to Dismiss,ECFNos.10-11.) Plaintiff opposes the motioandalsoseeks
leaveto amendshouldthe Court grant thenotionto dismiss. (Resp.Br. 8, ECFNo. 14.)

Forthe reasondiscussedbelow,Defendant’anotionto dismissis GRANTED, andPlantiff’s
requesfor leaveto amendthebreachof contractclaimis alsoOGRANTED.

l. BACKGROUND

Plaintiff is an airline that, in 2009, enteredinto an agreementvith DefendantCPA, which
controlsand operateghe airportsin the Commonwealthto leaseand use areasof the commuter
terminalson Saipan,Tinian,andRota. (SeeAgreementEx. C, ECFNos.4-3and4-4.)

Under theAgreement,Star MarianasAir agreedto adhereto the CPA Airport Rulesand

Regulations §ee Agreementsec 7.14, ECF No. 4-4 at 3), and to pay a departur&cility charge
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internationalarrival facility chargeandin-transitpassengeservicecharge. (Id. sec.7.01,ECF No.
4-4 at 29.) The charges‘are or may be computed on perpassengebasis.” (Id.) In exchangdor
payment othesechargesCPA must adjust the amount of tfeeesto ensurghattheyare“reasonable
and nondiscriminatoryrates.” (Id. sec.7.05, ECF No. 4-3 at 32.) Further,CPA mustmail Star
MarianasAir acopyof the proposeairport budyetsandconsiderany commentgeceivedregarding
thefeerates. (Id. sec.7.08,ECF No. 4-3 at 33—-34.) Plaintiff mustalsohave“reasonableaccess’to

Defendant'secordsandhasa“right to audit thefinancialdataused”to determinethefeerates. (Id.

sec.7.10,ECFNo. 4-4at 1.) Finally, if CPA determineghat Plaintiff haspaidin excessof whatis

required Plaintiff is entitledto arefund (Id.)

Plaintiff is now suing Defendantarguingthatthechargesalculatedon aperpassengebasis
violatethe Anti-HeadTax Act (“AHTA”). Under theAHTA, astateactor“maynotlevy or collecta
tax, fee, headcharge,or other chargé on individuals traveling in air commerce. 49 U.S.C. §
40116(b)(1). Plaintiff claimsthat the perpassengeuserfeeschargedn the Agreementareontheir
faceaheadtax. (FAC 1187-95.) Plaintiff alsoclaimsthat Defendantdreachedhe Agreemenby
(1) failing to provideit with acopyof its proposed annual budgé®) failing to adjustannualfeesas
appropriateto recover only operational costs; (3) failing to provide operating cost financial
information and charginga headtax insteadof ratesrelatedto operationalcosts;and (4) charging
Plaintiff feesthatexceedhe amounpermittedunder theaermsof thecontract. (Id. 1151-52, 58-61
77-85.)

CPA now seeksto dismissfor lack of subjectmatterjurisdiction pursuanto Fed. R. Civ. P.

12(b)(1). (Mot., ECF No. 10.) Specifically, CPA assertgshatthe AHTA does not provide private
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right of actionand Plaintiff hasfailed to exhaustits administrativeremediesand without afederal
claim, the Courfackssupplementgurisdiction over thebreachof contractclaim. (Id. at5.)
Il. LEGAL STANDARD

“The objectionthat a federalcourt lacks suljectmatterjurisdiction . . . may be raisedby a
party,or by a court onts own initiative, atanystagein thelitigation.” Arbaugh v.Y&H Corp. 546
U.S. 500, 506 (2006).Rule 12(b)(1)challengesmay be facial or factual. “In afacial attack,the
challengerassertshattheallegationscontainedn a complain@reinsufficient ontheir faceto invoke
federaljurisdiction. By contrastjn afactualattack,thechallengedisputes théruth of theallegationg
that, by themseles, would otherwise invokdederaljurisdiction.” SafeAir for Everyonev. Meyer,
373 F.3d 1035, 103®@th Cir. 2004).

In a facial attack, a court must assume the allegations in the complaint to beltfdeaanall

reasonable inferences in [plaintiff&vor.” Wolfe v. Strankmar892 F.3d 358, 362 (9th Cir. 2004)

(internal citations omitted). By contrast, in a factual attack, the conay ‘feview evidence beyond

the complaint without converting the motion to dismiss into a motion for summary judeuecht
“need not presume the truthfulness of the plaintiff's allegatioSsfe Air for Everyone373 F.3d at

1039. Once the moving party submits affidavits or other evidence, the opposing pastyumish

affidavits or other evidence necessary t@s$atts burden of establishing subject matter jurisdiction.

Id. (quotingSavage v. Glendale Union High Sc343 F.3d 1036, 1039 n.2 (9th Cir. 2003)).
[l DISCUSSION
DefendantCPA contendghat the Courtlacks subjectmatter jurisdiction becauseéhe AHTA

does not provide grivateright of action. (Mot. 5.) Thus,accordingto CPA, Faintiff mustexhausit
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administrativeremediesbefore filing suit, and becauseit has not done so, the Coutias no

supplementajurisdiction over theremainingbreachof contactclaim. (Mot. 5.) Plaintiff responds

thatthereis a private right ohctionandthereis no requiremento exhaus@administrativeremedies
(SeegenerallyResp.Br., ECF No. 14.) Plaintiff furtherrequestdeaveto amendthe complaintf the
Courtgrantsthemotionto dismissthe AHTA claim. (Id. at8.)

A. Whether the AHTA Contains A Private Right of Action

CPA contendghatthereis no privateright of actionunder theAHTA. (Mot. 5-8.) Plaintiff
respondshattheapparentircuit split demmstrateghatthe Courimayfind thatthereis aprivateright
of action. (Resp.Br. 3-5.)

To determinewhether dederalstatuteconfersanimplied right of action,a court must appl
the fourfactortestfrom Cort v. Ash In re Digimarc Corp. Derivative Litig., 549 F.3d 1223, 123
(9th Cir. 2008). The four factorsare(1) whether theplaintiff is “one of theclassfor whoseespecia
benefitthe statutewasenacted”;(2) whetherthereis evidenceof legislativeintentto createor denya
remedy (3) whetherthe causeof actionis “consistentwith the underlying purposes of thegislative
scheme”;and (4) whether thecauseof actionis “traditionally relegatedo statelaw.” Id. (quoting
Cort, 422U.S.66, 78(1975)). The “key inquiry in this calculus”is the secondactor. Id. (internal
guotationomitted). “And aswith anycaseinvolving theinterpretatiorof astatute,"theanalysis‘must
beginwith the languageof the statuteitself.” ToucheRoss& Co. v. Redington 442U.S. 560,568
(19M); Greenev. Sprint Commc’nCo, 340 F.3d 1047, 105(®th Cir. 2003). The legal context

“mattersonly to theextentit clarifiestext.” Alexanderw. Sandoval532 U.S. 275, 288 (2001).

<
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The relevant statutory terf the AntiHead Tax Acis as follows:

(b) Prohibitions:-Except as provided in subsection (c) of this section
andsection 40110f this title, a State, a political subdivision of a State,
and any person that has purchased or leased an airportsectien
471340f this title may not levy ocollect a tax, fee, head charge, or
other charge on

() an individual traveling in air commerce;

(2) the transportation of an individual traveling in air commerce;
(3) the sale of air transportation; or

(4) the gross receipts from that air commerc&amsportation.

(c) Aircraft taking off or landing in StateA State or political
subdivision of a State may levy or collect a tax on or related to a flight
of a commercial aircraft or an activity or service on the aircraft only if
the aircraft takes offr lands in the State or political subdivision as part
of the flight.

(e)Other allowable taxes and chargdsxcept as provided in
subsection (d) of this section, a State or political subdivision of a State
may levy or collect

(1) taxes (except thosmxes enumerated in subsection (b) of this
section), including property taxes, net income taxes, franchise taxes,
and sales or use taxes on the sale of goods or services; and
(2) reasonable rental charges, landing fees, and other service
charges fromaircraft operators for using airport facilities of an
airport owned or operated by that State or subdivision.

49 U.S.C. § 40116.

The Ninth Circuit has long held that the Federal Aviation Act, which includes the AWa%

“intended to benefit equally botirline passengers and employeeb’re Mexico City Aircrash o

Oct. 31, 1979708 F2d 400, 406 (9th Cir. 1979).Thus, the firsCort factor is satisfied. Howeve

absent congressional intent to create a private right of action, this factdrdseterminativeld.

—
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As for the second and “key” factercongressional intertthere is no dispute that the statute

lacks an express right of action. However, the Qdirts ofAppeal are split as to whether this fag
weighs in favorof or against findingan implied right of action.Specifically, the Seventh and Ter
Circuits have found that there is no implied right of action under the AHTA, and thafkdrSixth
Circuits have found that there is. The Ninth Circuit has not addressed the issue.

Thecases decided by the First and Sixth Circoésl that, because thext of the AHTAdIid
not refer to he Secretary of Transportation and therefore did not refer to the regulaionmgeement
scheme overseen by the Secretding AHTA was not subject to the administrative enforcen
provisions of the FAA, which suggested Congress intemoledeate a private right of actiorNw.
Airlines, Inc. v. Cnty. of Kent, Mich955 F.2d 1054, 1058 (6th Cir. 199&)y’d on other grounds b
510 U.S. 355 (1994)interface Grp., Inc. v. Mass. Port Autt816 F.2d 9,16 (1st Cir. 198)
Additionally, the courts relied on legislative history indicating that Congress viewed siasree“kind
of surrogate” for passenger@nd concludedhat airlines on behalf ofpassengersyould have at
incentive to file challenges tany tax imposedagainindicatingthat Congress intended fqrivate
enforcemenbf the statute Nw. Airlines, Inc. 955 F.2d at 1058nterface Grp., InG.816 F.2d at 16

By contrast, theseverth and Tenth Circuits relied on a Supreme Court decisiondatistg

the decisions of the First and Sixth Cirdaitconclude that there was no private right of action u

tor

1th

nent

Il

nder

the AHTA. Specifically,the Supreme Coustated that the “Secretary of Transportation is charged

with administering the federal aviation laws, including the AHTAW. Airlines Inc. v. Cnty. of Ken
510 U.S. 355, 36&7 (1994). Given this description, the Seventh and Tenth Circuits con¢hat

the AHTA wassubject to the administrative enforcement schawerseen by the Secretary

[

d
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Transportation.Miller Aviation v. Milwaukee Cnty. Bd. of Supervisa2g3 F.3d 722, 7381 (7th
Cir. 2001) Sw. Air Ambulance, Inc. v. City of Las Cruc288F.3d 1162 (10th Cir. 2001)n addition,
the Seventh Circuit considered subsection (e) ofAtH&A, which permits‘reasonable” fees an
charges to be levied bdbesnot define “reasonable Miller Aviation, 272 F.3d at 73B1. According
to the SeventlCircuit, this subsectiorindicated that the Secretary of Transportation was 4
positioned to determine whether charges were reasaaadfarther suggested that Congress intef

for the AHTA to be governed by the administrative enforcement schieme.

The Court finds the reasoning of the Seventh and Tenth Circuits persuassigthese case

take into account more fully the statutory relationship betweeHi& andentireFAA. The AHTA
is listed under subpart | of Part A of the FAA. 49 U.S.C. § 46101(a)(1), which is listed undet
IV of Part A, states that “A person may file a complaint in writing with the Segretd ransportatior
... about a person violating thpart.” The text therefore indicates that a complainhwiite Secretar
may be lodged for violating any provision within Part A, including the AHTA provisidngther,
given the FAA’s “emphasis on administrative regulation and enforcementéeitns “highly
improbable that Congress absentmindedly forgot to mention an intended private dotrerMexico
City Aircrash of Oct. 31, 197908 F2d at 407 (quotingransam. Mortg. Advisorgl44 U.S. 11, 2
(1979)).

Finally, the interpretive approach taken by 8eventh and Tenth Circuits consistent with
the Supreme Court'siore restrictivanethod forfinding implied causes of actiaghat was adopte
following thedecisiondrom the First and Sixth CircuitsSee Ziglar v. Abbasi  U.S. |, 137 §

Ct. 1843, 1855 (2017) (noting that the Court has “adopted a far more cautious course befor
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implied causes of actiorfecause “where Congress intends private litigants to have a cause of]
the far better course is for Congress to confer that remedy in explicit'feriise NinthCircuit hag
also recognizedhat, since 2001the Supreme Court hdsarrowed the framework for evaluatit
whether a statute implies a private cause of acti@ilstrap v. UnitedAir Lines, Inc, 709 F.3d 995
1002 (9th Cir. 2013). Having considered the statutory language and stafcheeAHTA and FAA
and being mindful of the Supreme Court®re recenapproacho finding implied rights of actiar
the Court findsthat the AHTA, as part of the FAA, is governed by the administrative enfont¢
schemeandthatthere is no congressional intent to create an implied right of action.

As there is no congressional intent to create a private right of action, the Caounohesses
the third and fourtiCort factors. In re Mexico City Aircrash of Oct. 31, 197808 F.2l at408. In
sum, the Court finds that there is no private right of action under the AHTA andfPraey not
maintain its claim.

B. Whether Plaintiff Must ExhaustAdministrative Remedies

Defendant submits that if there is no private right of action, Plaintiff must exhaust
administrativeremediesbefore any lawsuit seekingjudicial review may befiled. (Mot. 8-9.) In
opposition Plaintiff insiststhat no statutoryprovisionmandategxhaustion.(Resp.Br. 6.)

Here,the Courhasalreadydeterminedhatthereis no privateight of actionunder theAHTA,

in part,becausef theextensiveadministrativeenforcemenschemeunder the-ederalAviation Act.

As setforth above any“personmayfile a complainin writing with the Secretaryf Transportation |.

.. about a persowiolating this part.” 49 U.S.C. § 46101(a)This “part” refersto PartA of Title 49,

and the AHTA s listed within subpartlV of Part A, indicating that the enforcementschemeis

action,

zme
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applicableto the AHTA. Without aprivateright of action,the only method througlvhich aplaintiff
couldeventuallyseekjudicial reviewis to first lodge a complaintith the Secretaryandproceedwvith
the administrativeenforcementprocess. Accordingly, the Court findsthat Plaintiff is requiredto
exhausits administrativeremediesandthe AHTA claim must bedismissed.

C. SupplementalJurisdiction Over the Breach of Contract Claim

Defendanseekdo dismissthebreachof contractclaim on the groundhat, without theAHTA
claim, the Courtackssupplementgurisdictionoverit. (Motion 9-10.)Plaintiff seekdeaveto amend
theclaim, arguingthatthe allegedbreachesaisesubstantiafederalquestions.(Resp.Br. 8.)

Becausdhe Courthasconcludedhatthereis no privateright of actionunder theAHTA and
thefederalquestionclaim must bedismissedthe Courtwill alsodismissthe breachof contractclaim
for lack of jurisdiction. However this casds in theearlystagef litigation andnoansweto theFirst
AmendedComplainthasbeenfiled. Accordingly,Plaintiff's requesfor leaveto amendhebreachof
contractclaimis granted.
I

/
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IV.  CONCLUSION
For the reasonsset forth above, Defendant’snotion to dismiss (ECF Nos. 10, 11)is
GRANTED.
Plaintiff's requesfor leaveto amendthe breachof contractclaimis GRANTED.
IT ISSOORDERED.
~3 /s/ Frances M. Tydingco-Gatewood

Designated Judge
Dated: Jun 19, 2018
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