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IN THE UNITED STATES DISTRICT COURT
L FOR THE NORTHERN MARIANA ISLANDS

3 KIM DONG-YOUL andMOON HEEKO, CaseNo.: 17€v-00018
4 Plaintiffs,

DECISION AND ORDER DENYING
PLAINTIFFS’ FIRST MOTION FOR
PARTIAL SUMMARY JUDGMENT AND

5 VS.

6 PACIFICINDEMNITY INSURANCE

COMPANY MOTION TO STRIKE
.
Defendant
8
9 Plaintiffs Kim Dong-Youl andMoonHeeKo havefiled a complaint againgheir automobile

1¢ {|insurancecompany DefendanPacific Indemnity Insurance Comparsgekingrelief for Defendant’s

11 || failure to paytheliability limit of the insuranceolicy, andrefusalto indemnifyor defendit againsta

12 wrongful deathlawsuit. (Compl., ECF No. 1-2.) They have nowfiled two motionsfor partial

13 : . . .
summaryjudgment and a motion to strike CharlesReyes oneof their attorneysfrom Defendant’s

14
witnesslist. (ECFNos.13, 21, 14respectively). The Courtheardargument orall threemotionson
15

June 7, 2018andorderedsupplementabriefing and a secondhearingon Plaintiffs’ secondmotion
16

17 for partialsummaryjudgment. (ECFNo. 43.)

18 This Decision & Order resolvesthe motion to strike and first motion for partial summary

1¢ |[judgment. As discussedbelow,Plaintiffs’ first motionfor partialsummaryudgments DENIED, and
2¢ || themotionto strikeis DENIED WITHOUT PREJUDICE.

21 l. BACKGROUND

22 Plaintiffs areresidentsof Saiparnwho purchase@utomobileinsurancdrom DefendanPacific

23
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Indemnity Insurance Co(Compl. 12-3, 5,ECFNo. 1-2.) The policy coveredboth Plaintiffs and
their son, WooHyun Kim. (Id.  5.) OnJanuary3, 2013, Woddyun Kim, while driving avehicle,
struckpedestrianjeffersonKiauol Keju, who died from injuries sustainedn thecollision. (Id. 6.)
Plaintiffs notified Defendantof the accident,and Defendantinformed Plaintiffs thatit “would take
exclusivecontrol ofall claimsmadeagainsthemasaresultof theaccident.” (Id. §17-8.)
Following theseevents Plaintiffs contactedDefendanto demandhatit “pay the policylimit
of $15,00to thefamily of JeffersorKeju.” (Feb.22, 2013 tr., Ex. 2, ECFNo. 28at31.) Mr. Keju'’s
mother,Ms. Apolonia Joseph, through counsakocontactedefendanto file a Third PartyClaim
form, statingthe basisof theclaim waswrongful death. (June 17, 2018tr. andClaim Form, Ex. 8,
ECF No. 28 at 44-45.) In responseDefendantinquiredasto whetherMs. Josephwasthe “legally
appointedexecutorand/or administratorof the decedent’sestate” and requestedthe appropriats
documentatiorio process thelaim. (June 24, 2018tr., Ex. 9,ECFNo. 28at47.) Ms. Joseplthen
filed aPetitionfor Lettersof Administrationto “probatethe estateof thedecedent, statingtherewas
“no real and personal property of thestateexceptfor an insuranceclaim with Pacific Indemnity
Insurance Company of Guam.{Petition, Ex. 11, ECF No. 28 at 60-62.) The Commonwealth
Superior Courgrantedthe Petition,appointingMs. JoseplasAdministratrix of Mr. Keju’s Estateso
that she could,amongother things, “[p]ursue the insuranc&im for the decedentwith Pacific
Indemnitylnsurance Company of Guam(OrderGrantingPetition,Ex. 11, ECFNo. 28 at56-57.)
After Ms. JoseplwasappointedAdministratrix,Defendanbffered$15,000to settletheclaim.
OnFebruary27, 2014jn exchangdor the $15,000 paymetd “Estateof JeffersorKiauol Keju,” Ms.

Josephagreedto releaseDong-Youl Kim, Moon He Ko, Woo Hyun Kim, and Pacific Indemnity
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Insurance Comparnfyom “any andall actionscause®f action,claims,demandsgamages;osts,Joss
of service expenseandcompensation, oaccounbf, orin anyway growingoutof, anyandall known
and unknown personainjuries and property damageesulting or to result from an accidentthat
occurredon or about the 1st day dénuary2013,at or nearGarapanSaipanCNMI.” (Releaseof
Claims,Ex. 22,ECFNo. 28at91.)

On December3l, 2014,Ms. Josephfiled a wrongful deathlawsuit againstPlaintiffs, and
PlaintiffsinformedDefendanof thelawsuit. (Ex. 1to Civille Decl.,ECFNo. 30at5-9.) OnFebruary
4, 2016, Defendant respondttit becauset hadalreadypaid out the limit of Plaintiffs’ insurance
policy, $15,000jt hadno dutyto defendthemagainst the wrongfudeathlawsuit. (Feb.4, 2016Ltr.,
ECFNo. 1-2 at 15-16.) Plaintiffs, proceeding prae,ultimately agreedo a stipulatedjudgment of
$300,000with Ms. Joseplin exchangdor a covenant ndb sue. (Compl. 1 17.)

In this diversity action, Plaintiffs now claim that Defendant’sfailure to defendthem against
thewrongfuldeathlawsuitandfailure to pay out thectualpolicy limit of $25,000 amounte abreach
of contractpreachof theimplied covenant of goothith andfair dealing,violatestheCNMI Consumer
ProtectionAct, andconstitutedraud andintentionalmisrepresentation(See generallyd.) Further,
Plaintiffs claimthatthe $15,00@ettlementvasnotnegotiatedvith the appropriate pers@mddid not
have therequiredcourtapproval andthereforeDefendantactednegligentlyby leavingthemopento
a secondiargerwrongful deathlawsuit,asaresultof which theywereforcedto pay $300,000(1d.
25.)

Defendantremovedthis casefrom the CommonwealttSuperior Courtg§eeECF No. 1), and

Plaintiffs havefiled the instant motions.
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Il. LEGAL STANDARD
A courtmaygrantamotionfor summaryjudgmentonlyif “thereis no genuinéssueof material
fact” andtherecordshowghatthe movingparty“is entitledto a judgmenasamatterof law.” Celotex
Corp.v. Catrett 477U.S.317, 322 (1986).The movingparty“alwaysbearstheinitial responsibility
of informing thedistrict court of thebasisfor its motion,andidentifying” the partsof therecordthat
“demonstrateheabsencef a genuineéssueof materialfact.” Id. at323. If thatinitial burden igmet,
the nonmovingarty“must do morethansimply showthatthereis somemetaphysicatioubtasto the

materialfacts” andthereforemust“come forward with specificfacts showingthatthereis a genuing

issuefor trial.” MatsushitaElec.Indus. Co., Ltdv. ZenithRadio Corp, 475U.S.574, 586—-87 (1986).

In considering the evidencaubmittedby the parties,the courtviews the factsin the light most
favorableto the nonmovingparty. Martinezv. City of LosAngeles 141 F.3d 1373, 137@®th Cir.
198).
. DISCUSSION

Plaintiffs seekto havetheir attorney,CharlesReyes strickenfrom Defendant’switnesslist.
(ECFNo. 14.) Theyalsoseeksummaryjudgment on the coveragdjenit for bodily injury undettheir
insurance policyassertinghatit is $25,000.(ECFNo. 13.)

A. Motion to Strike

In Defendant’sRule 26(aj)initial disclosuresCharlesReyesis listed asan individual “likely
to have discoverable information.(Appendix, ECF No. 14-3.) Reyesis describedas potentially

having “knowledgeof the daims negotiationandsettlement.” (Id.)

N
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Plaintiffs request that the Court strike Charles Reyes from Defendaitties® list on thg
ground that Defendant has failed to identify the information Reyes may have agfdréherhy he
should be calleds a witness. (ECF No. 14.) Defendant responds that Reyes has not been i
as a trial witness and therefore the motion should be denied as premature. (ECF No. 26.)

Under Rule 26(a), a party must provide the names, addresses, and telephone numb
individuals “likely to have discoverable information” without waiting for a discoveguest to b
made. A failure to identify an individual at this stage may preclude the fpamntylater using the
individual as a witness at triaee, e.gWallace v. U.S.A.A. Life Gen. Agency, li862 F. Supp. 2
1062, 1067 (D. Nev. 2012) (excluding witnesses as sanction for party’s failure to disahbsie gda
compliance with Rule 26).

Plaintiff has offered no authority to suggest that an individual listed in & anitial
disclosures should be considered a witness for trial and stricken at thiefdtagétigation. The on
case relied on by Plaintiff is praserally inapt In Zuma Segurqghe plaintiff submitted an amend
trial witness list that included plaintiff's own lawyer as a withedsma Seguros, CA v. World Jet
Del., Inc, Case No. 1&v-22626, 2017 WL 3705585, at *1 (S.D. Fla. Aug. 28, 20IMe district
court denied defendant’s motion to strike but ordered counsel to withdraw as trial cddnaet4.
Becaus&Zuma Seguromvolved a list oftrial withessesnot initial disclosures under Rule 26(tje
case is not procedurally similar the facts at issuwere.

“Given thatthepartieshave notyetpreparedvitnesslistsfor trial,” theissueis “prematurefor
resolution.” Corsentinov. Hub Int'l Ins. Servs.]nc., CaseNo. 16-Cv-01917, 2018VL 1182403 at

*8 (D. Colo.Mar. 7, 2018) (ényingmotionto strike counsehsawitnessaspremature).Accordingly,
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themotionto strikeis deniedwithout prejudice.

B. First Motion for Partial Summary Judgment

Thepartiesdo not disputéhatPlaintiffs heldanautomobile insurance poliéggom Defendant
However,they dispute th&ability limit for bodily injury under the policywith Plaintiffs claimingit
is $25,000,and Defendantlaimingit is $15,000. (SeePIs’. Mem. in Supp.,ECF No. 13-1; Def's.
Opp.Br., ECFNo. 29.)

UnderCommonwealthaw, an“insurancecontractis construediberally in favor of the insure
andstrictly againstthe insurer.” Dongv. Royal Crownins. Corp, CaseNo. 09-cv-00035, 2010NVL
4072285at*24 (D.N. Mar. I. Oct. 18, 2010) (quotingshimatuv. RoyalCrownIns. Corp., 2010MP
8 1 19. Further,the policy must béenforcedaccordingto its termsby readingit asa whole.” 1d.
However,whenthelanguageas ambiguous, the ambiguotesm®is interpretedn favor of coverage.
Id.

Here,the Declarationgpage ofPlaintiffs’ autoinsurance plicy stateghatthelimit of liability
for bodily injuryis $15,000for eachpersonand $30,000for eachaccident. (Policy, ECFNo. 28 at
5.) The Declarationgpagealsoindicatesthata number of Endorsemerdse “a part of the policy,”
includingPP 1000 08 01 08(Id.) EndorsemerP 1000 08 01 O8tateghatthe“following is added
to the Definitions Section” of the mwlicy: “Throughout the policy,minimum limits’ refersto the
following limits of liability asrequiredby Guamlaw, to be provided under a policy of automol
liability insurance: 1. $25,00@r eachpersonsubjectto $50,000for eachaccidentwith respecto
‘bodily injury.” (EndorsemenPP 1000 08 01 08&CFNo. 28at 23.)

A definition is intendedto setforth what a specificword or phraseneansn the contextof a

e
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documenthereaninsuranceontract. Thus,the $25,000imit of liability for bodilyinjury appliesto

anypartof Plaintiffs’ policy wherethe phraséminimum limits” is used. “Minimum limits” appears

only in PartC of the plicy, which governs UninsureMotoristsCoverage.(SeePolicy, ECFNo. 28
at 13-14.) The phrasedoesnotappeaanywhereon theDeclarationgage oiin PartA of the policy,
which governdiability coveragdECFNo. 28,at 9-11),andthereforedoes notlterthe $15,000imit
of liability for bodily injury setforth in the Declarationspage. Furthermorethe limit of liability
provisionin Pat A explainsthelimit of liability in theDeclarationgor eachbodily injury liability as
“our maximumlimit of liability for all damagesincludingdamagesor ... death....” (d. at11.)
Plaintiffs contendthatbecausehe definition of minimum limits does noexpresslystatethat
it appliesonly to PartC, the plicy is ambiguousand thereforemust be construeth favor of the
insured. (ReplyBr. 3—4,ECFNo. 31.) While the Courtacknowledgeshat the plain languagemust
be viewed throughthe eyesof the reasonableonsumerthe wlicy must be considereasa whole.
Giventhatthe phraséminimum limits” is explicitly defined,thereis no questiorthat the definition
appliesonly wherethatphrases used. And it is usedonly in PartC. Thus,the Court findghatthe
policy is unambiguousvhenreadasa whole. Becausdéhe phraséminimum limits” does noappeat
anywhereon the Declarationgpageof the wlicy andin PartA of the policy, the $15,000coverage
limit for bodily injury listed on theDeclarationss notalteredby the definition of'minimum limits.”
Accordingly, Plaintiffs’ motionfor partialsummaryjudgmentis denied. The policy limit for bodily
injury peraccidentis $15,000asstatedon theDeclarationpage.
I
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V. CONCLUSION
For the reasonssetforth above,Plaintiffs’ first motion for partial summaryjudgment(ECF
No. 13)is DENIED. Plaintiffs’ motionto strike (ECFNo. 14)is DENIED WITHOUT PREJUDICE
IT ISSOORDERED.

Datedthis 20th dayof June, 2018.

LA s

RAMONA V. |‘(4)\NGLONA
Chief Judge




