Manila v. CNMI Department of Corrections Doc. 33

FILED
Clerk
District Court
JAN 24 2019
for the Northern fvlariana Islands
By A
(D erk)
1 IN THE UNITED STATES DISTRICT COURT
) FOR THE NORTHERN MARIANA ISLANDS
3
REYNALDO ATREROMANILA , CaseNo.: 18¢v-00003
4
Plaintiff, ORDER:
5
V. (1) GRANTING CNMI'S MOTION TO
6 CORRECT MISJOINDER AND
, CNMI DEPARTMENTOF MOTION TO DISMISS: AND
CORRECTIONSROBERTGUERRERO, (2) GRANTING DEFENDANT
8 JOSEK. PANGELINAN, andGEORGIA CABRERA’'S MOTION FOR A
M. CABRERA, MORE DEFINITE STATEMENT
o Defendants
10
l. INTRODUCTION

11

1 Beforethe Courtis the Commonwealtlhof the NorthernMarianalslands’ Motionto Correct

13 ||Misjoinder Pursuanto Fed. R. Civ. P. 21 and Motion to Dismiss for Lack of SubjectMatter

14 |[JurisdictionPursuanto Fed.R. Civ. P.12(b)(1),("MTD,” ECFNo. 15), andDefendaniGeorgiaM.
15 || Cabrera’sMotion for a More Definite Statenent (ECF No. 13). For the reasonsstatedherein, the

1€ || Motion to CorrectMisjoinderandMotion for a More Definite Statementiregranted The Motion to

71| Dismissis alsograntedalthough not on grounds sbvereign immunity,astheCommonwealthurges,

18
but becausehe Commonwealths not a “personiwvithin themeaningof 42 U.S.C. § 1983.

18
Il. FACTUAL ALLEGATIONS
20

In his AmendedComplaint(Apr. 2, 2018,ECF No. 5), pro seplaintiff ReynaldoManila, an
21

. inmatein the CNMI Departmentof Corrections (DOC”), allegesthat DOC officers unreasonably

»3 || delayedn sending hinoff-islandfor eyesurgery—first for retinaldetachmenof hisleft eye,thenfor

24
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cataract in hisright eye. (Am. Compl at 3-4.) In Septembei2016 Manila was told that Acting
CommissioneGeorgiaCabreravasawareof his condition butefusedo approve the surgebyecause
his conditiorwasnotlife-threatening(ld. at4-5.)He allegeghatwhile onwork assignment€abrerg
harassedhim andwrongly disciplinedhim. (Id. at 6.) Even aftera Saipaneyedoctorfor athird time
urgedcataractsurgeryin July 2017,Cabrerarefused(Id. at 6—7.)WhenCommissioneNince Attao
approved thewrgeryin August 2017, @breradisagreed(ld. at 7.) In October2017, Gbrerarefused
to issueManila extratoilet paper, whicthe neededo wipe hiseye.(Id. at 8.) In November2017,he
grieved mistreatmenty Cabrerato CommissioneAttao. (Id.) In January2018, Manila had eye
surgeryin Guam, performedby a doctor at Pacific Retinal. (Id. at 9.) Subsequeninedicalreports
indicated thathe overall prognosisfor his vision wasonly slight improvement(ld. at 10.) Manila
complainsthatthe delaysin treatmentcausecdby Cabreraand otheiDOC officials mayresultin his
permanat blindnessand havecausecdhim prolongedpain andsuffering.(Id. at 10—-11.)He praysfor
“general, consequentiand compensatory neges’in an unspecifiecamount. [d. at 11.)
. PROCEDURAL POSTURE

Soonafterthe Commonwealttand DefendantCabrerdiled their motions onApril 27, 2018
Manila requestedhatthe Court appoint counseb represenhim (May 15, 2018 ECF No. 19), and
the Courgrantechisreques{Order,June 4, 201& CFNo. 20). An appointmentvasmade andafter
severalextensions oftime stipulatedto by counselfor all parties,appointed counsel moveid
withdraw (Oct. 5, 2018,ECFNo. 30). After a hearingthe Courtgrantedthe motionfrom the bench,
deniedManila’s oral requesto appoint another attornegndorderedthatonceManilafiled awritten

response the pendimgotionswould betakenunderadvisementvithout oral argumentpursuanto
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Local Rule 7.1(a)(2) (Minut&ntry, Oct. 11, 2018 ECFNo. 31).
On November 13, 2@, the CourtreceivedManila’s Responseo all the motions. (Respon
at1, ECFNo. 32.)Neitherthe CNMI nor DefendanCabrerdiled areply.
V. LEGAL STANDARDS
Under Rul€l2(b)(1)of the Federal Rules of Civil Procedure, a defendant may move to d
a claim for lack of subject matter jurisdiction. Rule 12(b)(b}ions are either facial or factu8afe

Air for Everyone v. MeyeB73 F.3d 1035, 1039 (9th Cir. 2004). A facial attack does not challen

veracity of the plaintiff's allegations, but instead asserts that they “arficrent on their face to

smiss

ge the

invoke federal jurisdiction.’ld. “The district court resolves a facial attack as it would a motign to

dismiss under Rule 12(b)(6): Accepting the plaintiff's allegations as tdidrawing all reasonab

inferences in the plaintiff's favor, the court determindnether the allegations are sufficient as a |

e

egal

matter to invoke the court's jurisdictiorLéite v. Crane C.749 F.3d 1117, 1121 (9th Cir. 2014)

(citing Pride v. Correa 719 F.3d 1130, 1133 (9th Cir. 2013)). Conversely, a defendant brin
factual attack disputes the truthfulness of allegations that would otherwise ifedsm@l jurisdiction
Safe Air for Everyone373 F.3d at 1039. In factual attacks, the district court may review evi
beyond the complaint, and need not presume the truthfulness of the plaintiff's alledgdti@itations
omitted). Here, Defendants raise a facial attabkenjorandum of Law in Support of Motion
Dismiss, “MTD Memao.,"at 8 ECF No. 15-1.)

Beforefiling a responsive pleading, party “may movefor a more definite statemeniof a
pleading . . whichis sovague or ambiguoukat the party cannotreasonablyreparea response.

Fed.R. Civ. P. 12(e). A motion for a moredefinite statement‘attacks the unintelligibility of the

jing a

dence

to
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complaint,not simply the merelack of detail,andis only propemwhena partyis unableto determine
how to framea responséo theissuegaisedby the claimant.”Neveuwv. City of Fresno,392F. Supp.
2d 1159, 1169E.D. Cal. 2005). Such motions“are viewed with disfavor and are rarely granted
becausef theminimal pleadingrequirement®f the FederalRules.”Saganv. Apple Computer, Inc
874F. Supp. 1072, 107{C.D. Cal. 1994). Thoseequirementsre:“(1) a shorandplain statemen
of the grounddor the court'sjurisdiction. . . ;(2) ashortandplain statemenbf the claim showing
thatthe pleaderis entitledto relief; and(3) ademandor therelief soughtwhich mayincluderelief
in thealternativeor different typesof relief.” Fed.R. Civ. P.8(a).

V. DISCUSSION

A. Motion to Correct Misjoinder

The CNMI assertghatits Departmenbf Correctiondacks the capacityto sueandbe sued
andthatDOC thereforeis not a propepartyto this action.(MTD Memo. at 9-12) Invoking Rule1
of theFederaRulesof Civil Procedureit asksthe Courto dropDOC from thelawsuitandto addthe
CNMI asa propelparty defendant.Ifl. at 12.)

“Misjoinder of partiesis not a groundor dismissingan action.On motion or onits own, the
courtmay at anytime, on justterms,addor drop a party.’Fed.R. Civ. P. 21. Capacityto sueor be
suedis determinedby thelaw of thestatewherethe couris located[.]”Fed.R. Civ. P.17(b)(3).The
Commonwealthmaintains that only those governmengntities whose enablingegislation has
expresslygrantedthem the right to sueand be sual enjoy that capacity.(MTD Memo. at 10.) The
Court agrees,having recently analyzedthis issuein a different caseinvolving a Commonwealth

departmentNorita v. CNMI Department of Public Safety:

t




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

A waiver of sovereignmmunityis nosmallact.lt is fair to infer thatthe CNMI
legislatureconsideredvhetheragenciesshouldretainimmunity whencreating
them.Moreover,suchawaiver must be unequivocagither in expresdanguage
or “by suchoverwhelmingmplicationsfrom thetextas|will] leavenoroomfor
anyotherreasonable constructiorRamsey. Muna,849 F.3d 858, 86®4 (9th
Cir. 2017) (quotingEdelmanv. Jordan, 415 U.S. 651, 673 (1974)).The
CommonwealthSupreme Couralso acknowledgedh distinction between‘sue
and be sued’agenciesand thosethat are not “sue and be sued” Marine
Revitalization Corporation v. Department of Land and NaturdResources
(Marine Revitalizationll), 2011MP 2 § 17 Neitherpartyhaspointed tonorhas
this Court foundanyinstancein the CommonwealthCodein which anagency
is expresslydeniedthecapacityto sue or be suedf. therearetwo distinctgroups
of agenciesthosewith capacityand thosewithout, it follows that legislative
silencewasintendedo meanan agencyacksthe capacityto sueandbesued.

DecisionandOrderSubstitutingCNMI, No. 1:18<v-00022,at 16 (Jan.10, 2019ECFNo. 15).

BecauseCNMI law has not given DOC the capacityto sueand be suedManila cannot
prosecuteanactionagainsthatdepartmentThe Courtagreesvith the CNMI thatthe propepartyis
the Commonwealthand so it will be addedas a defendantand the caption will be anended
accordingly (MTD Mema. at9.)

B. Motion to Dismissfor Lack of SubjectMatter Jurisdiction

The Commonwealthnow sulstitutedfor theDepartmat of Correctionsassertshatit andthe
official capacitydefendantgnjoy”sovereignmmunity againssuitsfor damage# federalcourt” and
must, therefore,be dismissedfrom this action (Memo. at 14.) We first examinethe extentof the
Commonwealth’s sovereigmmunity generally,andthenconsider othefactorsbearingon whether
the Courthassubjectmatterjurisdiction.

1. TheCommonwealth’'Sovereignmmunity

Sovereignimmunity is the immunity of a soereigngovernmenbor entity from being sued

withoutits consentUnited Statess. Oregon,657 F.2d 1009, 1014 n.12th Cir. 1981).1t appliesas
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well whengovernmenbfficers aresuedbecausef conductthat occurredwhile theywereactingin
their official capacity,as suchlawsuits“generallyrepresenbnly anothemway of pleadingan action
againstan entity of which anofficer is anagent.”"Monell v. New Y ork City Dept. of SocialServices
436U.S.658, 690, n.55 (1978)AS longasthe governmergntity receivesnoticeandan opportunity|
to respondan official-capacitysuitis, in all respecttherthanname,to be treatedasa suit againg
theentity.” Kentuckyv. Graham,473U.S. 159, 166 (1985). fiicial capacitydefendantsnay assert
sovereignmmunity, becausen essenceéhe governmenis beingsued Lewisv. Clarke _ U.S. |
137 S.Ct. 1285, 1291 (201F)n anofficial-capacityclaim,therelief soughis only nominallyagainst
theofficial andin factis againsttheofficial’s office andthus the sovereigitself.”).

Becauseof soveregn immunity, “the Commonwealthmay not besuedwithoutits consent of
claimsarisingunderits own laws.” Ramsey. Muna,849 F.3d 858, 86(9th Cir. 2017).However,in
Flemingv. Department of Public Safe{988), theNinth Circuit held that the Commonwealthhad
waivedits sovereignmmunity in federalcourt with respectto “suits in federalcourt arisingunder
federallaw.” 837 F.2d 401, 407The vitality of this holding, basedon the determinationthat the
EleventhAmendment of the&Constitutiondoes not applyn the Commonwealthyas confirmedas
recentlyastwo yearsago.SeeRamsey849 F.3dat 859.

TheCommonwealttacknowledge&lemingbut assertshatit wasincorrectlydecidedandthat
“the law hasnow developedo the pointwhereFlemingmust be overturned(Memo.at 14-15.)It
pointsto interveningSupremeCourt decisions,suchas Aldenv. Maine, 527 U.S. 706 (1999),and
Virginia Officefor Protectionand Advocacy. Stewart563U.S. 247 (2011)thatrecognizea source

of sovereignmmunity independent afhe EleventhAmendment. This Couitself hasquestioned th

1l

D

D
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analysisn Fleming in light of developments sovereignmmunity jurisprudencebut hasrefusedo
departfrom its holding.SeeChristian v. N. Mariana IslandsNo. 1:14¢v-00010, 2013VL 1943773
(D. N. Mar. I. Apr. 24, 2015) Flemingis a publishedprecedentiadecisionof the Ninth Circuit.
Circuit precedenimust be followedaslong asit is not “clearly irreconcilablewith the reasoning o
theoryof intervening higher authority[.]Miller v. Gammie, 335 F.3d 889, 8989th Cir. 2003).In
Norita v. Northern Mariana Islandsthe Ninth Circuit examinedthe reasoningof Alden and
determinedhatit did not undermin&leming.331 F.3d 690, 69@th Cir. 2003)(“We havefound no
closelyon-point intervening Supreme Court decision undermifkilegning’s holdingthat CNMI is
notentitledto anEleventhAmendmentefensdor] anyNinth Circuit authority questioningleming’s
further holding hatthe CNMI, atleastbeimplication,waivedany commonlaw sovereignmmunity
whenit ratified the Covenant.”)SinceNorita and Christian,therehavebeenno new decisiongrom
the Supreme Coudr from the Ninth Circuit sitting en bancthat cannot beeconciledwith Fleming.
Hence this Court“may not reconsideFleminganddeclareit overruledby implication.” Id. at 696—
97.

2. OtherFactorsBearingon SubjectMatter Jurisdiction

Although theCommonwealtldoes notnjoysovereignmmunity from suitin federalcourt on
federalclaims,it is immure from suit onclaimsarisingunder Commonwealtlaw unlesst expressly
waivesimmunity. Ramsey849 F.3dat 860—61.By statute,the CNMI hasconsentedo be suedon
Commonwealtttlaimsonly in the Commonwealth’swn trial court,whichis vestedwith “exclusive
original jurisdiction[.]” 7CMC (N. Mar. 1. Code) § 2251seeRamsey349F.2dat861.In his Amended

Complaint,Manila does nostatewhether héringshis claimsunder Commonwealtlaw or federal
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law (or both). Thisomissionis not fatal, for in a complaint gplaintiff is “not requiredto statethe
statutoryor constitutionabasisfor his claim, only the factsunderlyingit.” McCaldenv. California
Library Ass’'n,955 F.2d 1214, 122®th Cir. 1990),supersedetby rule on other grounds asatedin
Harmstonv. City andCty. of San Franciscd27 F.3d 12789th Cir. 2010).Still, any Commonwealth
civil rights claim that Manila might assertwould haveto be dismissedfor lack of subjectmatter
jurisdiction.

Also, anyfederalcivil rightsclaim for damageshatManila hasunder theCivil RightsAct of
1964 may not proceedagainstthe Commonwealth asfficial capacitydefendantsOnly a “person”
canbe‘liable to thepatty injured” for aCivil RightsAct violation. 42 U.S.C. § 198&tatesandstate
officersactingwithin their official capacitiesarenot “personsiwithin themeaningof § 1983.Will v.
Michigan Dept. of StatePolice,491U.S.58, 71 (1989)The CNMI andits officers, whenactingin
their official capacitiesarelikewiseimmunefrom suitfor damagesinder 8 1983DeNievav. Reyes
966 F.2d 480, 48®@th Cir. 1992).

In his handwritten Respondglanila stated:“l, (manila)bringingthis actionin their official
capacityunder 42 U.S.C. 198hdunderthe EighthandFourteenttAmendment®f theUnited States
Constitution.” (Responsat 1.) Here,Manilaappearso be respondingp DefendantCabrera’sequesit
for a moredefinite statemenbf thelegal source of hiclaim andthe capacityin which sheis being
sued.He does notclaim violation of any Commonwealthlaw, and noneis apparentfrom the
allegationsin hisAmendedComplaintasnotedearlier,hnemack it clearheis seeking onlydamags,
not injunctive elief. Becausehe Commonwealthand any official capacitydefendantareimmune

from suit for damagesunder § 1983the claim againstthem must bedismissedor lack of subject
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matterjurisdiction.

With the Commonwealtlandthe DOC officials suedin theirofficial capacitieglismissedrom
the lawsuit, thereremainsonly the questionwhetherthe casecontinuesagainstthe officials in their
individual capacitiesin his Responsédylanila seemgo be limiting the action againstnemto “their
official capaciy.” (Responsat 1.) However,if not for this explicit languagethe Court would havi®
assumeManila is suingthe namedofficials in their individual capacities. “Wheratateofficials are
namedin a complainwhich seeksdamagesinder 42 U.S.C. § 1988,is presumed thathe officials
are being suedin their individual capacities Any other constructionwould be illogical wherethe
complaintis silentasto capacity, since claim for damagesgainststateofficials in their official
capacitiess plainly barred.”Shoshone-Bannodkibesv. Fish& GameComm’n, Idaho42 F.3d 1278
1284 (9th Cir. 1994).Manila was not representedby coun®l at the time he filed his ResponseHe
may not have understootidtjust beausethe conduct cmrred vhile the oficials wereon the job o
wearinga uniform does natecessarilynean thathelawsuitcanonly bemaintainedagainsthemin
their official capacities Furthermorethe factthathe ha not requestednjunctiverelief, which would
be availableagainst dicial capacitydefendants, suggests aabnnecbeween he tue nature of the
action andhe legal terminologyManila hasused.Ultimately, the capacityin which a defendanis
beingsued ariseaotfrom formulaicphrasedut from “the basisof theclaimsasserted anthe nature
of therelief sought[.]”CentralReservé.ife of N. Americalns.Co.v. Struve852 F.2d 1158, 1160th
Cir. 1988).Here,the AmendedComplaintclearly describesleliberatandifferenceto seriousmedical
needsevenif it doesn’tsay soin so manywords. The claim andrelief soughtequallyand clearly

signalthatthe ramedofficials are sought o be reld personallyiable for their actions.
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Forthatreasonthe Courtwill notdismissDefendant$&uerreroPangelinanandCabrerdrom
the lawsuit at this juncture.The Courtwill, however, grant Defenda@abrera’smotionfor a more
definite statementand order Manila to file a secondAmendedComplaint supplying thenissing
information. Sufficient information is already containedin the openingthree paragraphs of th
Responsewhich in additionto capacityidentifies a causeof action (8§ 1983), Manila’s place of
residenc CNMI DOC) andcitizership (Republic of the Philippines), sourcefedieraljurisdiction
(28 U.S.C. 88 133hAnd1343(a)),andvenue(28 U.S.C. § 1391(b))All thatDefendantCabreraand
the Courtneedto know is whetherManila wishesto incorporatetheseassertionsnto his amexded
pleadingsandif hereally meango sue thenamedDOC officials only in their official capacities.

VI.  CONCLUSION

Becausehe Departmentof Correctiondacks the capacityto sue or besued,it is dismissed
from this actionasa defendardndthe Commonwealtlof theNorthernMarianalslandsis substituted
for it.

The Commonwealths notimmunefrom suitfor damagesn federalcourt. However,because
the Commonwealttenjoysimmunity from suitfor damagespecificallyunder 42 U.S.C. § 1983, t
only claim on thefaceof theAmendedComplaint,it is dismissedrom this case Forthesamereason
DefendantfRobertGuerrero,JosePangelinanand GeorgiaCabreramay not besuedin their official
capacitiesHowever,theymaybesuedin their individual @pacities.

WHEREFORE:

(1) The Commonwealth’s Motiomo CorrectMisjoinderis GRANTED. TheClerkis directed

to substitute the Commonwealth of théorthern Mariana Islands for theCNMI

1C
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Departmenbf Correctiondn the caption.

(2) The Commonwealth’s Motiorto Dismiss for Lack of SubjectMatter Jurisdictionis
GRANTED. TheCNMI andDefendant&uerreroPangelinanandCabreran their official
capacitiesare dismissedfrom this action. Becauseamendmentwould be futile, the
dismissals with prejudice.

(3) DefendanCabrera’sViotion for aMore Definite Statemenis GRANTED. Plaintiff Manila
mustfile aSecondAmendedComplaintno later than February 21, 2019 supplyingthe
information previously described.A SecondAmended Complaint placedin outgoing
prisonmail by February21, 2019will be consideretimely filed evenif theClerkreceives
it afterthatdate.

IT IS SOORDEREDthis 24th day ofanuary2019.

L el

RAMONA V. MA@LONA
Chief Judge

11



