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1 IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN MARIANA ISLANDS

JESSEJAMESBABAUTA CAMACHO, CaseNo.: 18€v-00008
4
Plaintiff,
> VS DECISION AND ORDER GRANTING
6 ' COMMONWEALTH AND OFFICIAL
CAPACITY DEFENDANTS' MOTION S
CNMI DEPARTMENT OF CORRECTION :
7 etal. 3 AND GRANTING IN PART THE

PERSONAL CAPACITY DEFENDANTS'
8 Defendants. MOTION TO DISMISS

l. INTRODUCTION
10

Plaintiff JesselamesBabautaCamachas a prisoneiin the Commonwealthof the Northern
11

1 Marianalslands (“Commonwealth” oiCNMI”) . He is proceedingoro sein this civil rights action

13 ||filed under 42 U.S.C. § 19&gjainstthe CNMI Departmenbf CorrectiongDOC) andelevenDOC

14 || employeedor violating the Eighth Amendmenby denyingandinterferingwith hisaccesso medical
15 || care.Before this Courtare the Commonwealthof the NorthernMarianalslands’ Motionto Correct

1€ || MisjoinderandMotion to Dismissfiled on behalfof DOC andtheofficial capacitydefendant§ECF

71 No. 36), and personalkapacityDefendants’Motion to Dismiss(ECF No. 37, 42)! Plaintiff filed a

18
timely respons€ECF No. 44),and Defendants did ndtle areply. Pursuanto Local Rule7.1(a)(2),

19
the Court tookhesemotions undeadvisementvithout ahearing(ECFNo. 45.)

20

21

L All CNMI officers named in the complaint which seeks damages under 42 U.S.C. § 1983saraqut to b
sued in their individual capacitieShoshone-Bannock Tribes v. Fish and Game Comm’n Jd&he.3d 1278,
1284(9th Cir. 1994).
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Having reviewedthe recordand the briefs and for the reasonsetforth below, the Court

GRANTS the Commonwealthand official capacityDefendants'motionsand DISMISSESthe case
againstthem It alsoGRANTS the personatapacityDefendantsmotion to dismiss but Plaintiff is
GRANTED limited leave to amendhis claimsagainstsome of the personahpacityDefendants
Il. FACTUAL BACKGROUND

Thefactsallegedin Plaintiff Camacho’sriginalletterto the Cour ECF No. 1)andamended
complaint (ECF No. 4, 4-1F are as follows: On the night ofAugust 30, 2017,Camachowas
transportedto the emergencyroom with chest pains, difficulty breathing and near loss of
consciousnesseCF No. 1 at 1.) In the emergencyroom, hisvital signsweretaken,and he saw a
doctor who, without conditing anytests,told him that hewassufferingfrom anxiety. (Id.; ECF No.
4-1at 12.) Camachowvasreturnedto the prison withouainy medications(ECFNo. 1 at 1.) The next
evening onAugust31at 5:30 p.m.Camachagainexperienceahestpain, difficulty breathingand
light-headednesgld.) He reportedhesesymptomsgo acorrectionofficer (whois not a defendanh
this matter)andaskedto go to the hospital.Ifl.) Instead EMTs werecalledto the prisorto attendto
him. (Id.) TheEMTs checkedCamacho’ssital signsandfoundthemto be normal, busuggestedhat
the officers bring him to the hospital. Ifl.) Two other dficers told Camachahat he would haveto
wait until theshift changeat 7:00 p.m.andthattheywereawaiting a phonecall from thecommanderg
LieutenantFrancesRebuenogand Commandetorraine Rios (bothnamedDefendants) (Id. at 2;

ECFNo. 4-1at2-3.)He wasfinally told thathewould betakento the hospital theextday.(ECFNo.

2 Plaintiff also filed a letter regarding these facts that was docketea dissthfive pages of ECF No. 5
Camacho v. CNMI Dep't of Correction$8-cv-00009.
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lat2.)

Onthe morning othethird day,Septembefd, Camachacontinuedo askofficerswhenthey
would take him to the hospital.lfl.) He wastold that, per LieutenantRebuenog, they woulickll the
EMTsto comeagaininsteadof taking him to the hospital.Ifl.) TheEMTs arrivedandrecommende
thatCamachde broughtto the hospital, but Commander Ribscidedagainstaking himto hospital,
insteadjust allowing him to use a nebulizerld.) By 2:40 p.m.Camachaeportedthat his painwas
worseningto anofficer, who wasgiven permissionby LieutenantRebuenogdo take Camachdo the
mini-courtfor somefreshair andwastold thatthey would call theEMTs again.(Id.; ECFNo. 4-1 at
2.) Abouttwo hourslater, Camachaelephoned his aumbd ask herto call DOC to askthemto bring
him to the hospital, bushewasunableto getthrough.(ECF No. 1 at 2—3.)At 7:00 p.m., during th
shift change Camachaagainaskedan officer to take him to the h@pital becausene was suffering
from chestpains. [d. at 3.) Two officerstold him he lookedale.(ld.) He thenslid to the floorand
blackedout. (d.) Only thenwasCamachadbroughtto the hospitalwherehe was hooked upto an
EKG andsubsequentlyold by a doctothathewashaving aheartattack.(ld.) His doctortold one of
theofficersthat“what [hewas] going througtcould havebeenpreventedf [he hadbeen]takenupto
the hospital sooner.d.)

Camachaemainedn the hospital untiSeptember, 2017. [d.) Whenhewasdischargedhis
doctoradvisedhim to have a follow-up appointmeant the FCC (Family CareClinic)® in oneweek

andto see aheartspecialisin Hawaiiassoonaspossible. Id.) DefendaniNina Aldan, DOC Medical

3 Plaintiff did not explain what FCC stands for. However, in the division ofitedbs@rvices in the CNMI, th
acronym FCC is used to refer to the Family Care Clinic, an outpatient clinic.
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Officer, failed to makea follow-up appointment fo€amachaat the FCC, it wasan ER doctorthat
madethe appointmenfor him. (ECFNo. 4-1at 3-4.) Sheaalsotold him thatthey could nosendhim
off-islandbecause¢hereis no money(ECFNo. 1 at3.)

OnOctoberl7, 2017 Camachavastakento Guamfor asecondopinion. (d.) There,a doctor
performedacardiaccathéerizationanddiagnosed hinwith severdour-vessekcoronaryarterydisease|
(Id. at4.) Thenextday,Camachaomplainedof chestpains andvastakento the hapital wherehe
discussedhis treatmentoptionswith his doctors. Ifl.) Camachooptedfor bypasssurgery. (Id.) The
doctorsrecommende@amachdeflown to Los Angelesfor thesurgeryassoonaspossible, bubOC
delayed.(Id.) He wastransportedo Los Angelesabout a montlater, wherehe hadthe surgerythe
nextday. (Id.) Camachaeturnedto Saipantwo weekslater. (Id.) He claimsheis now disabled but
did not provideadetailsregardinghis disability. (Id.)

II. PROCEDURAL HISTORY

OnMarch 13, 2018this CourtreceivedCamacho’detterrelayingthe abovdacts.The Court
construed higetterasacivil rightscomplaint under 42 U.S.C. § 198Begingdeliberatandifference
to his seriousnedicalneedsasa prisonein violation of theEighth Amendmentandmadeapplicable
to thestatesy the FourteenthrAmendment(Orderto AmendComplaintat 1, ECFNo. 2.) The Court
orderedCamachdo amendhis complainto indicatewhich officials andentitieshe inteneédto name
asdefendants(ld. at 2.) In responseCamachdiled a complaint usin@roSeForm 14 (Complainfor
Violation of Civil Rights(Prisoner))aswell asa handwritterist of elevenDefendantexplainingthe
bass of hisclaim againsteachperson.(ECF Nos. 4, 4-1.)He namedas defendants the followin

individuals: CommissioneNincentAttao, Director of Civil Division GeorgiaCabreraCaptainJose

4
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Pangelinan,Captain Pius Yaroitemal, the late LieutenantFrancesRebuenogLlieutenantManuel
Quitano, Sergeant~redeick Billy, COIll Cynthia SantosCOIIll Lorraine Rios,COIlll Benjamin
Lizama,and COIl Nina Aldan. (ECF No. 4-1 at 1.) In his handwrittenexhibit, Camachodid not
indicatewhetherhewas suing thenamedpersonsn their individual orofficial capacitiesHowever,
on thepro seform heindicatedthat he was suing fouf defendantsn their official capacityonly —
CabreraRebuenog, RiogndLizama.

On August 21, 2018, theCommonwealtHiled a motion to correctmisjoinderof DOC and
dismissfor failure to statea claim. (ECFNo. 36.) First,the Commonwealthmovedto substitutatself
for DOC becauséOC lacksthe capacityto be sued. Second,movedto dismisstheclaimsagainst
the Commonwealthand all official capacityDefendats becausdhey are not “persons’within the

meaningof § 1983.The personakapacityDefendantseparatelyiled a 12(b)(6) motionto dismiss

for failure to stateaclaim. (ECFNos. 37, 42.)Camachdiled a respons& which he did notaddress

the argumets put forth by Defendantsbutinsteadhe restatechis claimsagainstnine® of thenamed
defendantandquantified themonetarydamagesought(ECFNo. 44.)
/1

/

4 Pro Se Form 14 provides space to name four defendants and boxes to check ® ifndigaging the
complaint against them in their individual capacity, official capacityath. (ECF No 4 at 2-3.)

5 Camachddid not restate his claims against two of the originally naDef@ndants: Frances Rebuenog

Cynthia SantasRebuenog passed awayFebruary 2018. (ECF No. 42 at 4 nEroof of Service, ECF N¢
29.)The summons issued as to Santos was returned unexecuted as she no losgario€kand reported
moved to the U.S. mainland. (ECF No. 34.)

D
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IV.  ANALYSIS

a. DOC lacksthe capacityto sueor be sued

Defendant Commonwealtiissers that DOC must be dismissed from the case becauiseait

non4ural entity thatacks the capacity to sue or be su@&NiMI Memo.at7, ECF No. 361.) “[T]he
court may at any time, on just terms, add or drop a party.” Fed. R. Civ. P. 21itltimstiae discretior
of the court to permit the substitution of a party, but the court is not obligated to Merstoza v

Nordstrom, InG. 865 F.3d 1261, 1266 (9th Cir. 201The capacity of a governmental entity to

sued in federal court is determined by the law ofstlage where the district court is located. Fed.

Civ. P. 17(b)see also Shaw v. State of California Dep't of Alcoholic Beverage Coré®F.2d 600
604 (9th Cir. 1986) (“Under Rule 17(b) of the Federal Rules of Civil Procedure, the [8aRPdlice
Department's capacity to be sued in federal court is to be determined by theQaiifarhia.”). To
raise a party’s capacity to sue or be sued, “a party must do so by a specificvdaclkaimust stat
any supporting facts that are peculiarly withie prarty's knowledge.” Fed. R. Civ. P. 9(a).

Here,Commonwealth law is silent as t@JXQ's capacity to sue or be suddefendant asks th

Court tointerpret that silence as an intentional legislative act denying DOC the capastiy ¢o be

sued by applyirg the doctrine oexpressio unius est exclusio altetfuCNMI Memo. at 8.)The
impact of legislative silence depends on context. The U.S. Supreme Court has “tbtigahéhe

expressio uniuganon does not apply ‘unless it is fair to suppose that @esgronsidered th

®The doctrine ofxpressio unius est exclusio alterisganonof statutory interpretation théihds theinclusion
of one thing implies the exclusion of the alternative. Black’s Lawi@iery (10th ed. 2014)

be

[1°)

e

e




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

unnamed possibility and meant to say no to Méarx v. Gen. Revenue Corh68 U.S. 371, 38
(2013) (quotingBarnhart v. Peabody Coal C®37 U.S. 149, 168 (2003)).

This Court recently addressetie application ofexpressio unius esxclusio alteriusto
legislative silence regarding the capacity of CNMI agencies to sue oetlenswo cases.First, in
Norita v. CNMI Department of Public Safetile Courtstated:

The CommonwealthSupreme Courtecognizedthe expressinclusion of the
phrasé‘to sueor besued’asalimited legislativewaiverof sovereignmmunity.
Pangelinanv. NMI Retirement-und 2009MP 12  26(“When the legislature
opened the dodor lawsuitsagainstheRetirementund,it waivedits immunity
from damagesbhutin doingsodid notalsoexpresslywaivethe Fund’simmunity
from intereston thosedamages.”)A waiver of sovereignmmunity is no small
act. It is fair to infer that the CNMI legislatue consideredwhetheragencies
shouldretainimmunity when creatingthem. Moreover,sucha waiver must be
unequivocalgitherin expresdanguage ofby suchoverwhelmingmplications
from the text as[will] leave no roomfor any other reasonableconstruction.”
Ramsew. Muna 849 F.3d 858, 860-6®th Cir. 2017) (quotingedelmanv.
Jordan 415U.S. 651, 673 (1974))The CommonwealthSupreme Couralso
acknowledged distinction between'sue andbe sued”agenciesand thosethat
arenot“sue andbe sued.’Marine RevitalizationCorporationv. Department of
Land and NaturaResourcegMarine Revitalizationll), 2011MP 2 § 17 Neither
partyhaspointed to, nohasthis Court foundanyinstancan theCommonwealth
Codein which an agencyis expresslydeniedthe capacityto sue or besued.If
therearetwo distinctgroups ofagenciesthosewith capacityandthose without,
it follows that legislative silence was intendedto meanan agencylacks the
capacityto sueandbesued.

Decision and Order Substituting CNMI, No. 1:@800022, at 16 (Jan. 10, 2019, ECF No. 18&xt,
in Manila v. CNMI Department of Correctionthe Court applied this analysis to DOC and held
it lacks the capacity to sue or be su@dder Granting CMNI’'s Motion to Correct Misjoinder, N

1:18-v-00003, at 5 (Jan. 24, 2019, ECF No. ) the same reasqridefendants’ motion to corre

that

0.
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misjoinder is grantedThe Department of Corrections dismisseds a partyfrom this matter, an
pursuant to Fed. R. Civ. P. 2hge Commonwealth is substitutedits place.

b. CNMI and official capacity Defendantsare not “persons within the meaning of
§ 1983

Defendantsarguethat Plaintiff hasfailed to statea claim against theCNMI and official
capacityDefendantdecause his suingfor damagesnot prospectiveelief, andthereforethe § 1983
claimsagainsthemmust bedismissed(CNMI Memo.at 11.) The Courtagrees.

To survive a motion to dismiss for failure to state a claim upon which relief cgrabted
under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a pleading “mushcarffaiient factua

matter, accepted as true, to ‘state a claim to reliefigh@tusible on its face.’Ashcroft v. Igbgl556

U.S. 662, 678 (2009) (quotigell Atlantic Corp. v. Twomb)50 U.S. 544, 570 (2007)). A complaint

“must contain sufficient allegations of underlying facts to give fair natickto enable the opposi

ng

party to defend itself effectivelyStarr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). Additionally,

“the factual allegations that are taken as true must plausibly suggest an emititterakef, such tha
it is not unfair to require the opposing party to be subjected to the expense of disooverptinued
litigation.” Id. However,pro secomplaints are held to less stringent standards than pleadings f
lawyers, and “can only be dismissed for failure to state a claim pipias beyond doultitat the
plaintiff can prove no set of facts in support of his claim which would entitle himiéd. tdtstelle v
Gamble 429 U.S. 97, 106 (1976) (quotations omitted).

Section1983 provides aemedyto injured partiesdeprived oftheir constitutional ights by a

stateofficial’'s abuse of positionHafer v. Melo, 502 U.S. 21, 27 (1991)Specifically, the statute

t

led by
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providesthat:

Everypersonwho, under color odnystatute ordinance, regulation, custom, usage,

of anyStateor Territoryor theDistrict of Columbiasubjectspr causeso besubjected,

any citizen of the United Statesor other persomvithin thejurisdiction thereofto the

deprivation ofany rights, privileges,or immunitiessecuredoy the Constitutionand

laws,shallbeliable to thepartyinjured . . .
42 U.S.C. 8§ 1988emphasisadded) However,it is well establishedhat “neitherthe CNMI nor its
officersactingin their official capacitycanbe sued under § 198B&causé¢heyarenot personsvithin
the meaningof the statute DeNievav. Reyes 966 F.2d 480, 488th Cir. 1992) (citing Will v.
Michigan Department of Stakolice 491U.S.58, 71 (1989))Section1983suitsfor moneydamages
againstCNMI official capacitydefendantsre not permittedbecausehe judgment wouldaffect the
public treasury,making theCommonwealththe real partyin interest.SeePaestev. Gov't of Guam
798 F.3d 1228, 123%th Cir. 2015) (citing Ngiraingasv. Sanchez495 U.S. 182, 184 (1990)).
However,“the ruleis entirelydifferentwith regardto prospectiveelief,” andlawsuitsfor injunctions
or declaratoryjjudgmentsunder § 1983nayproceedaganst official capacitydefendantsld. at 1236;
seealsoWill, 491U.S.at 71 (“Of course atateofficial in his orherofficial capacity, whensuedfor
injunctive relief, would be a person under § 1988causefficial-capacityactionsfor prospective
relief arenottreatedasactionsagainstthe State.”) (quotationomitted).

In hisamendedomplaint,Camachadeclinedto quantifytherelief sought statingthatheleft
the proper amourtb the discretionof the Court(ECF No. 4-1 at 5.) He later pleadedthe amount
sought ($100,00(er Defendant in his responseo the motionsto dismiss. (ECF No. 44.)

Additionally, during thestatusconferencdneld on SeptembeR7, 2018 Camachaonfirmedthatheis

only seekingdamages[ECFNo. 43, Minutes.)lThereforetheCommonwealttandall official capacity

9
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Defendantsare dismissedrom this casebecausaheyare not persongor the purposes of a § 19
lawsuitseekingdamages.
c. Personal CapacityDefendants
In contrastCNMI officials namedasindividual (or personalxapaciy defendantsrepersons

for the purposes of § 198BeNieva 966 F.2dat 483(citing Haferv. Melo, 502U.S.21, 27 (1991))

seealso Aguonv. CommonwealttiPorts Authority, 316 F.3d 899, 904 n@®@th Cir. 2003) (Under §

1983,“all officials of the Commonwealthfhaybesuedn theirofficial capacitiegor injunctiverelief,
andin their individual capacitiefor damages”)citationsomitted) “To statea claim under § 198:
againststateofficials in their individual capacitiesa plantiff mustpleadthat the officials, ‘acting
under color oftatelaw, causedhe deprivation of éederalright.”” OSUStudenilliancev. Ray, 699
F.3d 1053, 106{9th Cir. 2012) (quotingsueven. Connel] 579 F.3d 1047, 106@th Cir. 2009)).
The United States Supreme Courhas interpretedthe Eighth Amendmentto mean the
governmenhasan obligationto provide nedicalcareto the individualst is incarcerang. Estellev.
Gamble 429U.S.97, 103 (1976). Deliberateindifferenceto the serious mdicalneeds oprisoners”
violatestheEighthAmendmentld. at 104.Not everyprisonerclaim of inadequatenedicaltreatment
will reachthelevel of a constitutional violationd. at 105—6. First, the plaintiff must have aerioug
medicalneed,suchthat “failure to treatthe injury or condition ‘couldesultin further significant
injury’ or causéthe unnecessargndwantoninfliction of pain.” Colwellv. Bannister 763 F.3d 1060
1066(9th Cir. 2014) (quotinglettv. Penner 439 F.3d 1091, 109®th Cir. 2006)). Second, the pris(
official must bedeliberatelyindifferentto that seriousmedicalneed meaningthatofficial “knows of

anddisregardsinexcessiveisk to inmatehealthandsafety.”ld. (quotingToguchiv. Chung 391F.3d

1C

33
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1051, 10579th Cir. 2004)).

Here Defendantsconcede and the Courtagreesthat an imminent heartattackand bypass
surgeryare seriousmedicalneeds(PersonalCapacityDefs.” Memo. at 3, ECF No. 42.) Defendants
assertthat theywere not deliberatelyindifferentto Camacho’smedicalneedsbecausg1) Camachc
failed to allegethat any of thenamedDefendantsotherthan Rios and Rebuenogvere awareof his
symptomsfrom August 30 to Septembed, 2017,and(2) Riosand Rebuenog did not know @nd
disregardan excessiveaisk to Camacho’shealth.(Id. at 4-5.) Deliberateindifferenceis a high legal
standardjt requiresmorethanmedicalmalpracticeor grossnegligenceWoodv. Housewright 900
F.2d 1332, 133{9th Cir. 1990).CamachallegeshatRios, Rebuenog@ndBenjaminLizamadenied
his requestdo be broughtto the hospital orAugust 31 and Septembed., 2017,andthat Frederick
Billy ignored hiscomplaintsabout theofficersthatrefusedto bring himto the hospital(ECF No 4-1
at 2-3;ECFNo. 44 at 1.) Their ordersdelayinganddenyingthat Camachdetakento the hospita
were,in hindsight, the wronglecision However,Camachdhasnot allegedsufficientfactsto show,
that they knewhe had a seriousmedicalneedand dsregardedt. The facts support the opposit
conclusion. Ineitherof theEMTswho sawCamachmn August31andSeptembel —beforehewas
takento the hospital orthe eveningof Septembed, 2017 — or the doctavho diagnosed hinwith
anxietyon August30,recognizedhathewassufferingfrom or hadanimminentrisk of aheartattack,
thenDefendantsould not havéeenawareof therisk.

After Camacho’eartattackwasdiagnosedit is plausiblethatall Defendantsvereawarethat
hehada seriousnedicalneed."Deliberateindifference'may appeawhenprisonofficials deny,delay

or intentionallyinterferewith medicaltreatment.””Colwell, 763 F.3dat 1066 (quotingHutchinsonv.

11
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United States 838 F.2d 390, 39th Cir. 1988)).Camachadlegesthat Director of Civil Division
GeorgiaCabreranterferedwith his medicalfile andoff-island medicaltreatmentandthat Medical
Officer Nina Aldanrefusedo makefollow-up appointmentafterhewasdischargedrom the hospital
(ECFNo. 1at4;ECFNo.4-1at1-4;ECFNo. 44at1-2.)He allegeshatLieutenantManuelQuitano,
Captain Pius Yaroitemal, Captain JosePangelinanand Commissione®incent Attao ignored his
complaintsand grievanceghat hewasdeniedmedicalassistancg ECF No. 4-1 at 1-3ECFNo. 44
at1-2.)

The Courtis troubledthat DOC officials would delay or interferewith Camacho’smedical
treatmentafter he suffereda heartattack.However,a delayin treatmentonly constitutesan Eighth
Amendmentiolation if it causesubstantiaharm.Wood 900 F.2dat 1335(citation omitted).Here,
Camachowas seenby a specialistin Guam, chosehis preferredtreatment(bypasssurgery),was
hospitalizedvhile awaitinghis surgeryandtransportedo Los Angelesfor thesurgerywithin eleven
weeksafter his heartattackwas diagnosedThe onetime he complainedof chestpainsafter hewas
diagnosed, hevastakento the hospitain Guamand admittedthat sameday. (ECF No. 1 at 4.)
Camachohas not pleadedany facts that show hesuffered substantialharm due to any delay or
interferencewith histreatmentTheharmsheallegesesultedrom hisheartconditionandthesurgery,
he optedfor, not the actions oDefendantsafter Septemberl, 2017.In orderto statea claim of
deliberateindifferenceby personalcapacityDefendants, he wouldaveto allegethat (1) theywere
awareof his seriousnedicalneed (2) theydisregardedan excessiveisk to his healthby denying,
delaying,or interferingwith his medicalcare;and(3) he siffered substantiaharm becauseof that

denial,delay,or interference.
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Finally, Camacho’ssmendecomplaintalsoincludes alaimagainsthe unnamed doctevho
erroneously diagnosed hiwith anxietywhenhewastakento the hospital ougust30, 2017 (ECF
No. 4-1 at 4.) However,“[m]edical malpracticedoes not become a constitution@lation merely
becausehe victim is a prisoner.”Estelle 429 U.S. at 106. Therefore,Camachohas not stateda
plausible § 1988laim againstthe unnamed doctdr.

V. CONCLUSION

For reasonssetforth albove, the CourGRANTS IN FULL the Commonwealthand official
capacityDefendantsmotionsto correctmisjoinderof DOC andto dismissthe actionagainstthem
(ECF No. 36). The CourtalsoGRANTS the personatapacityDefendats’ motionto dismiss(ECF
No. 37), butPlaintiff is GRANTED LIMITED LEAVE TO AMEND some of thoselaims In
particular,the Courordersasfollows:

1. TheDepartmenbf Correctionss DISMISSEDfrom thecasebecausét lacksthecapacity

to sue or besued andthe Commonwealths substitutedn its stead

2. Camacho’'scomplaint against thEommonwealthandall official capacityDefendantss

DISMISSEDbecaus¢hey cannot beuedfor damagesinder § 1983ndhedid notrequest
anyprospectiveelief.

3. Camacho’scomplaintagainstall personalcapacity Defendantss DISMISSED WITH

PREJUDI asto theeventsthatoccurredprior to andon Septembed, 2017 becausde

failedto statea plausiblelaimthattheyweredeliberatelyindifferentto his serious redical

" Medical malpractice is its own cause of action that may be actionable in@tate

13
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needsbefore the doctor diagnosed hiseart attack on Septemberl, 2017.Because
Camacho’sallegationsagainstDefendantsLorraine Rios, thelate FrancesRebuenog
BenjaminLizama andFrederickBilly relateto eventsoccurringbeforehis diagnosis, the|

areDISMISSEDfrom thecase.

. Defendants’motion to dismiss Camacho’scomplaint againstall remaining persona

capacityDefendantsasit pertainsto the eventsthat occurredafter the doctor diagnose

Camacho’sheartattackis GRANTED WITHOUT PREJUDICE.

. Plaintiff is GRANTED LEAVE TO AMEND his complaint)imited to addingmorefacts

to support hisclaims againstthe remainingpersonalcapacityDefendantdor deliberate
indifferenceto his seriousnedicalconditionafterSeptembet, 2017He mayfile aSecond
AmendedComplaintno later than March 1, 2019 A SecondAmendedComplaintplaced
in outgoing prisomail by March 1, 2019will beconsideredimely filed evenif theClerk
receivest afterthatdate If Plaintiff fails to file anamendedcomplaint by this deadline,

the casewill be dismissedwith prejudice.

IT ISSOORDEREDonNthis 31st day oflanuary 2019.

LAl

RAMONA V. MB)\IGLONA
Chief Judge
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