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Clerk
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By /Zﬁ
(Depuff Clerk)
IN THE UNITED STATESDISTRICT COURT
1 FOR THE NORTHERN MARIANA |SLANDS
2
. || KATRINA DEL GALLEGO DEMAPAN, et CaseNo.: 18ev-00010
al.,
’ Plaintiff
tiffs,
] aintinis DECISION AND ORDER DENYING
s MOTION FOR APPROVAL OF FLSA

. SETTLEMENT AND MOTION TO FILE
|| ZENG'SAMERICAN CORP,etal. SETTLEMENT Asgi'EEMENT UNDER

Defendants.

9 On Februaryl3, 2019, the parties filed a stipulated motion for approvah ¢fair Labol
10 || Standards Act (“ESA”) settlement and amended stipulated request tohidsettlement agreement

11 Il under seal or for in camera review only. (ECF No. 44). The motion came on for a lweaNtagch

12 5, 2019. For the reasons stated below, the motion for approval of the settleraenteay is DENIED,

13
andthe request to file the agreement under seal is DENIED as moot
14
Congress passed tRair Labor Standards Aat 1938to protect workers from “substandard
15

wages and oppressive working hourBdrrentine v. ArkansaBest Freight Sysis, Inc, 450 U.S
16

17 728, 739 (1981).Recognizing that there are often great inequalities in bargaining powezdnet

D

18 || €mployers and employees, Congress made the FLSA's provisions mandatoriggthusyisions ar

)

1g || not subject to negotiation or bargainingvaeen employers and employéesynn's Food Stores, In
20 [|v. United States679 F.2d 1350, 1352 (11th Cir. 1982herefore, ulike other civil settlements, an
21 |lagreement to dismiss an FLS®Rim must be approved by either the Secretary of Labor or a tistric

22 |l court.Kerzich v. County of Tuolumn@35 F. Supp. 3d 1179, 1183 (E.D. Cal. 2018).
23

Dockets.Justia.com


https://dockets.justia.com/docket/mariana-islands/nmidce/1:2018cv00010/5601/
https://docs.justia.com/cases/federal/district-courts/mariana-islands/nmidce/1:2018cv00010/5601/46/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

l. Request to File Settlement Agreement Under Seal or for in Camera Review

Generallydistrict courts apply thpresumption of public access to judicial recdmrequests

to seal FLSA settlement agreemeritao v. Zynga 2013 WL 5814763at *2 (N.D. Cal. 2013)

“[S]ince Congress specifically addressed and limited the channels for Fi&ments, it is nat

U7

within [the] purview][of the district court] to treatuch judicially reviewed agreements as if they were

private settlementsGarcia v. Jambox, Inc2015 WL 2359502, at *5 (S.D.N.Y. 2015).
A party requesting to seal a record must either demonstrate “compellingg’esaecords

attached to a disposie motion or “good cause” for those attached to adispositive motionLuo,

2013 WL 5814763at *2. The existence of a confidentiality provision in a settlement agreemient is

insufficientaloneto demonstrate good cause to seal a docurtkeiat. *3; seealso Hens v. Clientlogi

C

Operating Corp.2010 WL 434091t *3 (W.D.N.Y. 2010) (collecting cases rejecting confidentiality

provisionsas justification to seal FLSA settlemgntFurther, aparty’s embarrassment, negat
publicity, or exposure to further litigaticare not good cause to sealio, 2013 WL 5814763at *1.
Possible reasons to seal a settlement agreanadumde protectingrade secrets or information that

privileged. Id. Absent some showing that overcomes the presumption of public access,

ve

is

FLSA

settlements should not be seal#ab v. Kitchen Table, Inc763 F. Supp. 2d 643, 647 (S.D.N.Y. 2011).

Here, the parties’ argument for sealing was based on the confidentialityiolthessettlement

agreementas well apotentialharm to the Defendants’ reputat®onBoth reasons aresaofficient to

justify sealingunder either the good cause or compelling reason stanéatie hearing on March 5,

the Courtinformed the partiesf its intent todery therequest to file the settlement agreement u

sealon the evidence before Bubsequently, the parties informed the Court thgtwhgh to proceeg

nder
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without the sealing of the settlement agreement. As suctedbest to seal the agreement is DEN
AS MOOT.

. FL SA Settlement Agreement

The Court now turns to the terms of the settlement agreement bdfakwtas submitted fq

ED

r

in camera reviewAn FLSA settlement should only be approved if (1) there is a bona fide djspute

regarding the existence and extent of FLSA liability, and (2) the settlemarfiair and reasonah
resolution to that disput&erzich 335 F. Supp. 3dt 1184. The guarantees of the FLSA canng
contracted away; therefore, no settlement should be approved if there is watait the amour
owed to the plaintiffs under the FLSA, “because it would shield employers tirenfull cost of
complying with the statuteld.

Once the court has determined that there is a bona fide dispute, it must then detettmei
settlement agreemeist fair and reasonahléd. While the Ninth Circuit hasotestablished a test f
evaluating FLSA settlements, couxften apply the Rule 28ctors used to assess class ac
settlementsld. Here, the applicable factors include the strength of the plaintiffs’ casejsk)e
expense, complexity, and likely duration of further litigation; the amounteafi@ the settlement; t
extent of ascovery completed and the stage of the proceedings; the experience and ciewssel,
and the reaction of the [plaintiffs] to the proposed settlemieitApplying a totality of the
circumstances approach to the specifics of the case, the “distriithuast ultimately be satisfied th
the settlement’s overall effect is to vindicate, rather than frustrate, thegms of the FLSA.Id. at

1185 (quotingselk v. Pioneers Mem’l Healthcare Djst59 F. Supp. 3d 1164, 1173 (S.D. Cal. 201
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Attorney’s fees arepart of FLSA settlementsand the court must also assess them
reasonableness and fairness, particularly as to the possibilityatfatttainted the reasonablenes

the settlement for the plaintiffrarthing v. Taher, In¢.2017 WL 531068]at *2 (C.D. Cal. 2017). |

for

s of

—

addition, if a settlement agreement includes-RbBA provisions, those too are subject to review.

“[Algreements with broad releases going beyond the FLSA violations are ftgoregected. Ferreri

v. Bask Technology, In@106 WL 6833927, at *5 (S.D. Cal. 2016). An FLSA settlement that inc
non+LSA releases must receive independent consideration in order to survive appi@suoh
unfairnessld. (citing Selk 159 F. Supp. 3d at 1178).

a. Bona Fide Dispute

Here, thepaties dispute the threshold coverage is3ine FLSA covers employees who wg

engaged in commerce or the production of goods for commerce (individual coverage) anees

of enterprises engaged in interstate commerce (enterprise cov&@ys).v. Long Beach Fire Dep'

& Ambulance Serv., Inc118 F.3d 682, 684 (9th Cir. 1997)he parties disagree as to whet
Plaintiffs are covered under either form of covera8eeGtipulated Mot. ab.) Specifically, regardin
enterprise coverage, the parties dispute the method of measuring Defendastsegeiptsid.) The
Court finds there is a bona fide dispute regarding an element of the FLSA claim aathréh
settlement is appropriate.

b. Fairness and Reasonableness

Having determined there is a bona fide dispute, the Court now examines the term
settlement agreement for fairness and reasonableness. The settlemamt isd@or insofar as i

represents full satisfaction of the Plaintif€silculation of their unpaid wages and liquidated dam

udes

(@]

s of the
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under the FLSA, as well adder nonFLSA unpaid wages of two Plaintiffs not covered by the FL
The parties have agreed to an initial payment of $50,000 anwath installment plan for tHealance
of the $200,000 settlement. Individual Defendants have provided security in the forno
mortgages in their leasehold and subleasehold interests in property in Saipsernihesgardin
payment are reasonable and fair to all parties.

The settlement agreement contains a broad release of claims. The partaly maldase eac

other from all claims of whatever kind or nature, existing in the past, presenitaretélated to the

employment of Plaintiffs by Defendant€£ourts review the scope of any release provisiegnFLSA
settlement to esure that class members a@ pressured into forfeiting claims, or waiving righ
unrelated to the litigatioh.Selk 159 F. Supp. 3d at 1178 (citation omittetiis release goes f
beyond the FLSA and neRLSA contractual unpaid wage claims assentethis lawsuit. “VAhen a
FLSA settlement provides that ept members will receivenpaid wages and related damages,

nothing more, a release provision should be limited to the wagecamdlaims at iss” Id. at 1178

(citing to Moreno v. Regions B&an729 F. Supp. 2d 1346, 1352 (M.D. Fla. 2010Jhé employer

who obtains a pervasive release receives either nothing (if no claim accrues)nufal &t the|
expense of the unlucky employee. In either instance, the employee leaisktof loss, anthe
employer always wins-a result that is inequitable and unfair in the circumstaridderenqg 729 F.
Supp. 2dat 1352 Here, Plaintiffs are waiving potential discrimination, harassment, and 8¢
compensation claims, among others, all outside the scope of the lawsuit before the Cour
Notwithstanding the above, a broad release may survive a presumption of unfdi

plaintiffs “receive independent consideration, or provide specific evidencthdyatully understan

SA.
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the breadth of the releaseSelk 159 F. Supp. 3d at 1178 (citations omitted). The parties subm
two Plaintiffs have received independent consideration in the form of payment fowagek fron
beyond the look back period of the FLSA. This still lemtwwo Plaintiffauncompensated for a bro

waiver of their rights.The parties further argue that the mutuality of the release is add

consideration. However, as discussed above, pervasive releases generalhepiakeot loss on the

employee not the employerThe Court therefore finds that the release provision of settle
agreement is neither fair or reasonable because it goes beyond the scope of thefdeerttselCour|
and releases unrelated claimshout independent consideratitor all Plaintiffs.

c. Attorney’s Fees

Next, the Court turns to the calculation of attorney’'s f8é¢we FLSA hasa feeshifting
provision. 29 U.S.C. § 216(b) (“The court in such action shall, in addition to any judgmened
to the plaintiff or plaintiffs, how a reasonable attorney's fee to be paid by the defendant, and ¢
the action’’) This provision is designed to allow employees access to courts without the bu
litigation costsSee Kerzich335 F. Supp. 3d at 1188 (listing cases discussing the purpose of-t
shifting in FLSA cases)Attorney’s fees in FLSA cases are typically detemdinsing the lodestg
method by calculating hours expended and hourly rdtesat 118586. Contingency fees a
permitted; however, the court must still determine the reasonablendss felet regardless of a
contract between the plaintiffs and their attorr&se Silva v. Miller307 F. App’x 349, 35452 (11th

Cir. 2009) (To tun a blind eye to an agreed upon contingency fee ianaount greater than t
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amount determined to be reasonable after judicial scrutiny runs counter tosHu®®isions fo
compensating the wronged employie.

Here, Plaintiffs and their attorney enternetb a contingency agreement dovide the total
settlement, including the attorney’s fees paid by Defendants under tistifté®g provision bu
exclusive of costsPlaintiffs’ attorney’s contingency fee is 33%. In assessing the reasnrablo
contingency fees in FLSA settlements, many courts have found it helpful to rely NmtheCircuit’s
25% benchmark for awarding attorney’s fees in common fund case¥erzich335 F. Supp. 3d :
1186-87Alder v. County of Yo|l®2018 WL 770394, at *2 (E.0Cal.Jan. 222018);McKeenChaplin
v. Provident Savings BankQ18 WL 3474472, at *2 (E.D. Cal. July 19, 2018ere are factors th
may warrant an upward departure from this benchmark and courts have found 33% contings
reasonable in some FLS#asesSee McKeeiChaplin 2018 WL 3474472at *2-3 (approving a 339
contingency fee in aasethat had beependingfor more than fiveyears during which attorney d
not receive paymenincluding full discoverytwo rounds of motions for summajydgment, appea
to both the Ninth Circuit and the Supreme Cpastwell as incorporated payment for a separate ¢
but seeMar v. Genuine Parts Cp2017 WL 68287, at *3 (E.D. Cal. Jan. 6, 20{réjecting a 33.39
contingency fee even though the 94 class members opted into the settlemenfeaddide agree
to pay a portion of the payroll taxes).

As shown in Exhibit A to the Settlement Agreememg, ¢contingencyee proposetierewould
result in attorney’s fees totaling $65,529. In comparison, using the lodestaatiaigattorney’s
fees are $28,150 (112.6 hours x $250/hour), making the contingency fee more than twice the

calculation “In assessing whether the percentage requested is fair and reasonablaecauetity]
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consider the filowing factors: (1) the results achieved; (2) the risk of litigation; (3) the skjliired;

(4) the quality of work performed; (5) the contingent nature of the fee anchéreifal burden; an

(6) the awards made in similar casd3arbosa v. Cargill Meat Sols. Cor297 F.R.D. 431, 449 (E.D.

Cal. 2013)Here, there are several factors warranting an upward depanttioeling(1) the settlemen
amount; (2) the proposed payment plan; (3) the risk ofgayment assumed by the attornand (4)
the quality of the work performeéirst, Plaintiffs’ attorney obtained a very successful settlemer
his clients, recovering 100% of their unpaid wages and 100% liquidated damages for ti#e
claims.Applying thecontingency fee to this amount, Plaifgiétill receive 100% of their back wag
as well as 48.5% of their liquidated damagéd®ere is nothing to indicate a conflict of interest ex
between Plaintiffs and their attorney to taint the settlement am®aotnd, Plaintiffs’ recovery
spreadout over a tweyear periogd which extends their attorney’s representation until April 2
Third, the risk of norpayment by the Defendants is shared equally by Plaintiffs and their attdfr
Plaintiffs’ attorney was to receive the entirety of thaelstar amourdnly atthe time of settlemenhe
would receive more than 50% ofetinitial payment, and his clients alone would assume theofi
default on future paymentg&inally, Plaintiffs’ attorney diligery researcledpublic recordso identify
the correct defendants and establish his clients’ claiBeeECF No. 24 -24.) The Court findg
these factoravarrant an upward departweder the circumstances, and approves the 33% contin
fee as fair and reasonable
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Conclusion

For the reasons stated above, the Court DENIES the motion for approval of the

settlement agreemebécause of the overlydad release provisionThe parties may file a motidar

approval of an amended settlement agreement that addresses the deficientifessi in this orde

on or beforéM ar ch 26, 2019.

It is so ordered on this 11th day of March, 2019.

W fotfrns—

RAMONA V. N(A)\IGLONA
ChiefJudge

r

FLSA



