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IN THE UNI TED STATES DI STRI CT COURT
DI STRI CT OF MARYLAND — BALTI MORE DI VI SI ON

ALBERT SNYDER
Plaintiff,
VS. Case No. 1:06-cv-1389-RDB

FRED W PHELPS, SR

SHI RLEY L. PHELPS- ROPER;

REBEKAH A. PHELPS- DAVI S; and,

WESTBORO BAPTI ST CHURCH, | NC.
Def endant s.

REPLY OF DEFENDANTS WESTBORO BAPTI ST CHURCH, | NC. & PHELPS
TO PLAI NTI FF*'S RESPONSE TO POST- TRI AL MOTI ON FOR STAY

Def endants Westboro Baptist Church, Inc. (“WBC') and Fred

W Phelps, Sr., by and through the undersigned counsel, hereby

submt the followng reply to plaintiff’s response to their

post-trial notion for stay.

1. In Phel ps-Roper v. Nixon, ___ F.3d __, 2007 W 4258633 (8'F
Cr., 12/6/2007) (attached hereto) is a decision just issued
by the Eighth Crcuit reversing a trial court’s denial of a
notion for prelimnary injunction regarding Mssouri’s soldier
funeral picketing |law There are several parts of this opinion
that are directly applicable to this case, <calling into
guestion the outcomrme herein.

Further, specifically with respect to the notion for stay,
Phel ps- Roper spoke of the four elements to consider on a
request for stay (or injunction). In the context of a First

Amendnent case involving picketing the Court said this:
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Peaceful picketing is an expressive activity protected
by the First Amendnent. A nmer v. Lincoln, 192 F. 3d
1176, 1179 (8" Cir. 1999). It is well-settled |aw
that a “loss of First Amendnment freedons, for even
mnimal periods of tine, wunquestionably constitutes
irreparable injury.” Elrod. v. Burns, 427 U S. 347,

373 (1976) (plurality). If Phel ps-Roper can establish
a substantial likelihood of success on the nerits of

her First Anmendnment claim she wll al so have
established irreparable harm as the result of the
deprivati on. [CGtations omtted.] Li kew se, the
determ nation of where the public interest lies also
is dependent on the determnation of the Iikelihood of

success on the nmerits of the First Amendnent chall enge
because it is always in the public interest to protect

constitutional rights. [Citations onmitted.] The
bal ance of equities, t 0o, generally favors the
constitutionally-protected freedom of expression. In

a First Amendnent case, therefore, the |ikelihood of

success on the nerits is often the determ ning factor

in whether a prelimnary injunction should issue.
Phel ps- Roper, 2007 W. 4258633 at 2.

Further, the Court noted that the Supreme Court has not
addressed the question of whether the governnment has an interest
in preserving and protecting the sanctity and dignity of
menorial and funeral services, or protecting the privacy of
famly and friends of the deceased during a tine of nourning and
di stress, Phel ps-Roper, 2007 W. 4258633 at 3. Thus, to suggest
that this is a closed question, and that it is appropriate to
tag a small church, her pastor and two of her nenbers to the
tune of alnpst $11 nillion on an wunsettled question is

absolutely inconsistent wth notions of fairness and due

process.



Even though plaintiff has relied upon McQueary as authority
for the proposition that funerals are per se private, the Court
noted in Phel ps-Roper that the MQeary Court assuned w thout
finding an interest in the state in protecting funeral attendees
from unwant ed comuni cati ons which would justify a three hundred
foot limt, Phelps-Roper, 2007 W 4258633. Setting aside the
fact that defendants did not put forth an unwanted conmmuni cation
SO obtrusive it was inpractical to avoid, the MQeary Court did
not hold that such could be prohibited. Further, the Suprene
Court has not determned that a funeral is tantanbunt to a
residence. There is no justification in the law for letting an
$11 mllion verdict stand for what the Eighth Grcuit has stated
clearly is protected activity.

The Court further said in Phel ps-Roper: “Because of our
holding in O nmer, we conclude Phel ps-Roper has a fair chance of
proving any interest the state has in protecting funeral
mourners from unwanted speech is outweighed by the First
Amendnent right to free speech.” 2007 W. 4258633 at 4; enphasis
added.

Phel ps- Roper al so said: “By anal ogy, Phel ps- Roper presents
a viable argunent that those who protest or picket at or near a
mlitary funeral wish to reach an audience which can only be
addressed at such occasion and to convey to and through such an

audi ence a particular nessage. She has a fair chance of proving



section 578.501 fails to afford open, anple and adequate
alternative channels for the dissemnation of her particular
message.” 2007 WL 4258633 at 6; enphasis added. Thus, the
“targeted plaintiff and his famly” theory that went forward in
this case — that led to an unjustified and excessive verdict --—
treats what Phel ps- Roper has called protected activity (reaching
an audi ence wth a nessage) as actionable in court.

Finally Phel ps- Roper concl uded: “Because we conclude
Phel ps- Roper has denonstrated a fair chance of prevailing on the
merits of her claim we find she will suffer irreparable injury
if the prelimnary injunction is not issued. The injunction
will not cause substantial harm to others, and the public is
served by the preservation of constitutional rights. The
district court abused its discretion when it concluded the
bal ance of harns weighed toward denying the notion for a
prelimnary injunction based on its erroneous determ nation as
to Phel ps-Roper being unlikely to succeed on the nerits.”
Phel ps- Roper . Note that the Phel ps-Roper said this with ful
awar eness that the pickets of mlitary funerals are ongoing, see
2007 W. at 1 & footnote 2.

Phel ps- Roper strongly supports that defendants have a strong
i keli hood of succeeding on appeal in this case. Thus a stay is

appropri ate pendi ng appeal .



2. Plaintiff asserts there should be no stay because no bond has
been posted.! It is inportant to note that defendants are not
refusing to post a bond. The sinple reality is that they
cannot secure a bond in the anmpunt of the jury verdict.
Plaintiff suggesting or arguing defendants have nore assets
than they have told the Court doesn’t change that fact.
First, as discussed in detail below, there is just sinply no
basis for saying anyone is msrepresenting assets. Second,
even if there was sone basis to quarrel over a few dollars -
which there is not - there is <certainly no basis for
suggesting that defendants have stashed away in secret places
nearly $10 mllion, which is the gap between defendants’
collective assets (including the many that are |ikely subject
to exenption under Kansas |aw, see, e.g., K S A 60-2301, et
seqg.) and the anmobunt of the verdict.

Defendants have filed post-trial notions requesting a
reduction in the award, which they believe the facts and |aw
support; thus, it is premature to talk about a bond anpunt unti
a final judgnent is determ ned by the Court. Once the post-tria
notions are ruled on, if the Court believes sonme protective

measure is required, defendants wll|l obey the Court’s orders.

' In nmaking assertions about “good cause”  plaintiff s

referencing case |aw under 28 U.S.C. 8§ 1963, which is a statute
that permts a prevailing plaintiff to nove the Court for an
order allowng registration of a foreign judgnment in another
federal court district. That notion is not before the Court.



See, e.g., Waffenschmidt v. Mackay, 763 F.2d 711, 727 (5" Gr.
1985) (after reviewing judgnment debtor’s assets, the Court
allowed him to pledge unencunbered itens as collateral for the
j udgnent pendi ng appeal, rather than require supersedeas bond).

Further, defendants and their fellow church nenbers have been
open and notorious in their views and activities; they have been
in the sane place all of their lives and, for nmany years doing
t he sanme thing. No one is going anywhere; and no one’s assets
are goi ng anywhere. What ever may be recoverable on a judgnent
in this case will be the same in six nonths or a year as it is
t oday. The Court clearly has discretion in this matter, as to
whether to require a bond or other protective neasures, and if
so, the nature, anount or scope. The Court observed after the
announcenent of the verdict of conpensatory danages that the
anount of defendants’ stated assets had al ready been surpassed;
not hi ng has changed on that front, and that fact still renmains
true. Def endants believe at that point the punitive danages
i ssue should not have been submitted to the jury, for many
reasons, but including the fact that the conpensatory damages
award had al ready surpassed the assets of the defendants.

Finally, defendants believe there are substantial |ega
questions raised on appeal in this case, which may result in
reversal of the verdict and judgnent entirely. Def endant s

respectfully submt that these issues are so extensive and



substantial that a stay is warranted in this case while those

i ssues are under review.

3. Plaintiff asserts a stay should not be allowed because
al l egedly defendants have |ied about their assets, from which
plaintiff alleges defendants will transfer, hide or squander
assets. This is not so and not supported in the evidence.

a. WBC assets. Plaintiff says the Iliabilities of the

corporation are false because Tinothy Phelps testified
the real property was paid off; WBC s di scovery response
indicated no liabilities; and the bank account had a
bal ance of $42,380.46 on June 29, 2007 (vs. $13,136
indicated in the financial statement submtted at the
time of trial).

As for the bank statenents,

i. On May 30, 2007, WBC submitted a response through
counsel to a request for production of docunents.
Item 1 asked for bank statements from January 1,
2006. The response attached redacted bank
statements for the period from 1/31/06 through

4/ 30/ 07, showi ng that the bal ance nont h-to-nonth was

wi dely varied, |like this:
30- Mar $ 4,176. 56
28=Apt 3——96889
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31-Jul $  4,336.68
28- Aug $ 1,722.03
27-Sep $ 1, 854. 97
30- Oct $  (151.57)
29- Nov $ 684. 30
28- Dec $ 6, 427. 88
31-Jan $ 7,755. 27
27- Feb $ 18, 748. 80
30- Mar $ 28, 193. 87
$

30- Apr 37,527.70

Pl ease see Post Trial Modtions Exhibit 1 of Phel ps-Davis and
Phel ps- Roper. The range in the bal ance extends from $-151.57 to
$37,527. 70.

Then in COctober 2007, expressly contrary to what plaintiff
asserts, defendants wupdated their discovery responses wth
updated financial records. Pl ease see Post Trial Motions
Exhibit 2 of Phelps-Davis and Phel ps-Roper.? These records

i nclude updated redacted bank statenents for the period from

2 The letter from the undersigned counsel bears a date of Apri
30, 2007. This is a typographical error. The letter refers to
updated redacted bank records (thus it had to have been sent
after the original records response of May 30, 2007); and the
records enclosed cover a period past April 30, 2007. Furt her
the letter refers to filmng of the scene when plaintiff’'s
counsel was present, which the record in this case reflects
refers to video footage taken by Kraner & Associates on June 18,
2007. So the letter had to have been sent after June 18, 2007.
Further, as noted in the body of this reply, plaintiff attached
a copy of a redacted bank statenent dated 6/29/07. Clearly this
had to have been provided after May 30, 2007, showi ng again that
updat ed di scovery responses were nade.



5/31/ 07 through 9/27/07. Clearly plaintiff’s counsel received

these wupdated redacted records, because they attached the

6/ 29/ 07 redacted bank statenent to their response, and referred

to that date in their response. So it is sinply inaccurate for

plaintiff to state that WBC did not provide updated bank records
during discovery.?
The wupdated redacted bank records show the follow ng

bal ances from May t hrough Septenber of 2007:

Dat e Anmpunt
31-May $ 34,692. 41
29-Jun $ 42, 380. 46
31-Jul $ 11, 057. 59
31-Aug $ 6, 186. 74
27-Sep $ 815. 87

Again, these records show a wi de variance in the nonthly

bal ance, from $815.87 to $42, 380. 46. It is grossly msleading

% It is noteworthy that on 9/12/07, the Court held a tel ephone
di scovery hearing in this case, and during that hearing
plaintiff noved to conpel production of unredacted bank records.
The fact that there had been such a delay by counsel in making
the notion — which pertained to the My 30, 2007, discovery
responses — caused the Court to deny the notion. Not hi ng
prevented plaintiff’s counsel from taking further depositions,
asking nore questions of the individual defendants during their
depositions, or issuing records subpoenas if they felt they were
entitled to nore details about the financial condition of any of

these parties. They knew they were naking a punitive damages
claimfromthe outset. They asked very few questions of any of
the parties, and sought very few records, including not

followng up on Tinothy Phelps’ deposition after he identified
the church treasurer and responded to prelimnary questions
about financial issues.



for plaintiff to present one nonth’ s bal ance — out of 21 nonths
provided - and use that gesture to suggest falsehood by
def endants. A balance at the tine of trial of $13,136 is not at
all out of line (and in fact in 16 out of the 21 nonths covered
by the statenents produced, the balance was l|less than this
anount) . The bal ance being at the lower end at the time of
trial should not be surprising; considering it was conmng at a
time when the church’s expenses were being tapped to defend this
case in a protracted trial wth nunmerous people housed and
staying out-of -state, and | ots of other expenses.
As to the liabilities of the church,

ii. In the original response by WBC, when plaintiff
asked for docunents showing liabilities over $500,
as the response at Post Trial Mtions Exhibit 1 of
Phel ps- Davis and Phel ps- Roper reflects, there were
none. The updated response at Post Trial WMbtions
Exhi bit 2 of Phel ps-Davis and Phel ps-Roper shows a
not e bal ance of $71,696.24 as of 9/28/07. Gven the
expenses of this case, an increase in the debt of
the church should not cone as any surprise to
plaintiff. After all, costing defendants |ots of
money to pressure them to shut up was the precise
goal of plaintiff. By the tinme the financial

statenments were required at trial, the debt was at

10



$105,984. That is the sworn testinony; there is not
one scrap of wevidence that it is false; it is
conpletely consistent with the patterns shown in the
records, and the realities that face the church
iii. Further, what Tinothy Phelps said in his deposition
was this: “Q 1Is there a nortgage on that property
[that WBC sits on]? A | don’t believe so, but I
know that they recently did sone renovations and
there may have been a loan. But | think it’'s paid
off now, so | think it’s owned outright.” (Response
Appendi x, Exhibit C p. 29 of Tinmothy Phelps
deposition.) So it is no surprise that the church
gets loans for renovations. A sinple drive by the
church over the sumer nonths would have seen the
repl acement of the roof, which was 25-years-old and
beginning to leak; the replacenent of an oft-
vandal i zed fence; and sone extensive cenent work
t hat needed replacing. Miintaining the property and
maki ng capital inprovenents is not waste; it is
responsible and it maintains the value of the
property.
Def endant West boro has been in the sane place for over 50 years;
i nprovenents have been made on the property periodically to

maintain it properly; there is not a hint of any fact to suggest

11



that the property is about to be sold, wasted, transferred or
ot herwi se disposed of or m sused. Def endants believe the Court
erred in allowng this case to go to trial, and will assert that
position in every place lawfully all owed. Def endants are not
goi ng anywhere; and there is absolutely zero risk to the assets
of the corporation, wunless you count plaintiff’s design to
bankrupt the church and its nenbers.

b. Assets of defendant Phel ps-Davis. This assertion of

fal sehood by Phelps-Davis is not supported by the
evi dence.

i. First is the claim that Phel ps-Davis m srepresented
the val ue of her honestead. Def endant Phel ps- Davi s
is raising four children in a honme that is valued at
a nodest $146, 600.

The deed is in Phel ps-Davis nane. She plainly
stated this in her deposition. Plaintiff’s counsel
did not ask her if she owned the honme, as they now
assert. (Response, p. 4. “However, in her
deposi tion, Phel ps- Davi s acknow edged that t he
property was owned by her and her al one.”
Deposi ti on: “Q Is the deed in you and your
husbands [sic] name? A No. Q Whose nane? A
M ne.” See Response Appendix, Exhibit G p. 165 of

Rebekah Phel ps- Davis Deposition.)

12



Whose nane is on the deed, and what
ownership there may be under all the applicable
property laws are two entirely different things.
Phel ps-Davis properly said in her financial
statenment, that her husband has a right to claim
a half interest in the honestead, see K S. A 60-
2301, K. S. A and 60-2302. Whet her Phel ps-Davi s
is correct on this view or not, a) does not neke
her a liar, and b) doesn’'t matter anyway because

the full value of the property was included in

the figure in the financial statenent and given

to the jury. (Conpare at Response Appendi X,

Exhibit G the figure of $146,600 for the rea

estate in Phel ps-Davis’ financial disclosure, to
Exhibit H the figure of $146, 600 by the Shawnee
County Appraiser.) If anything, the figure
given to the jury was too high, because this is
the famly homestead, a fact which no one
di sput es. One of the things plaintiff nmade an
i ssue of during this case about defendants was
that they all lived close together; that is a
wel | -established fact, and there is sinply
not hi ng suggesting that Phel ps-Davis is about to

change that arrangenment by transferring or

13



ot herwi se disposing of her famly’ s honestead
property.
Wt hout evidence, plaintiff clains Phelps-Davis
is lying because her personal checking account
bal ance at the tine of her financial statenent at
the time of trial was $306. The only fact offered
is that Phel ps-Davis will not yield to the effort

by plaintiff to make her be silent about what she

believes. |[If anything, that fact substantiates a
| ow checking account bal ance. There is no
mystery about what 1is going on here. She
testified to her beliefs and manner of life in
detail, including that she spends her resources
on traveling to picket. Further, again, at the

time account balances were requested by the
Court, Phelps-Davis was in the mnmdst of a
protracted trial that canme at the end of
protracted litigation, all halfway across the
country from her hone. It should be no surprise
that she has a low balance in her checking
account. There is no evidence she |ied, because
she didn't.

c. Possible honmestead claim on sone portion of the church

property. Plaintiff suggests that defendants have

14



denmonstrated an intent to “transfer, hide and squander
assets” because they noted there may be a question of
whet her Pastor Phel ps and/or his wfe have a honestead
claimin sone part of the church property. This is not
evidence of any intent to do anything, but instead is a
sinple statenment of reality. Pastor Phelps and his wfe
have lived in the parish at the church for over 50 years;
it is their home; they have invested equity in the living
quarters. Gven the state of the law, it should not cone
as a surprise to anyone to hear that they — or either of
them (one of whomis not a party in this action) -- may
have a right to claim a honestead interest. See K S A
60-2301; K S. A 60-2302; Kan. Const. Art. 15, § 9;
Rednond v. Kester, 284 Kan. 209, 216, 218, 159 P.3d 1004,
1009, 1010 (2007) (“Follow ng the precedent established
since the inception of the Kansas Constitution, we hold
that debtors may claim the honmestead exenption based on
any interest in real estate, whether |egal or equitable,
as long as the debtors have not abandoned their
occupation of or intent to occupy the real estate.”
“Defining the term ‘“owner’ in K S. A 60-2301 broadly to
i nclude occupants of real estate who hold any type of

interest, including an equitable interest, is consistent

15



with the public policy of protecting Kansas citizens from
t he hardshi ps associated with losing the famly hone.”)

Whet her it ever cones to this question or not; and
whet her t hese def endant s are correct in their
understanding of the law on this nmatter or not; none of
this is a reflection of any intent to change anything
about current assets and property. Rather, it is to
point out to the Court that if plaintiff is allowed to
execute on the judgnent in this case, before the issues
are reviewed on appeal — particularly given that there is
not another case we can find published anywhere of this
kind, and given the indisputable fact that there are
wei ghty First Amendnent issues raised by this case — it
may result in property being conveyed to sonmeone who may
ultimately not be able to keep the property, and/or there
may be unnecessary spin-off litigation. Litigating these
homest ead questions prematurely does not seem w se.

O her allegations. In a flurry of words, plaintiff

tries to suggest other alleged fal sehoods that have nothing
to do wth financial statenments or assets. These
suggestions are unfounded and unfortunately distracting.

In this regard, for instance, not applicable to the
issue at hand is the plaintiff’s conplaint on p.4 of its

Opposition that defendant Fred Phelps clainmed he *“never

16



t hought children would be at Mtt Snyder’s funeral.”

Undersigned counsel recalls that Defendant Fred Phelps

actually conveyed that whether or not children would be
present was uninportant to his decision to picket.

4. As to the four factors to consider when a stay is requested,

in addition to the decision of the Eighth Crcuit of Decenber

6, 2007, in Phel ps-Roper v. N xon, as discussed in paragraph 1

above,
a. The post-trial notions reflect significant issues, both
as to the First Amendnent rulings, the Court taking

personal jurisdiction, and the nature and size of the

punitive damages award. There are no cases like this
case t hat def endant s have f ound in publ i shed
j urisprudence. The Court broke new ground, to say the
very least, in how broad it set the time, place and
manner limts. Setting aside visceral disagreenent with
the nessage, it nust be recognized that there are

substanti al appellate issues in this case

b. WII def endants suffer irreparable injury if the
requested stay is denied? |If the Court is wong in its
rulings about the First Amendnent, or the nassive
punitive damages award is unjustified, pressuring
def endants and other church nenbers to stop engaging in

First Anmendnent activity, and seizing their assets,

17



clearly would cause irreparable harm That shoul d not
require further discussion. The Suprene Court has
recognized the chilling effects of litigation ained at
stopping protected activity. See Ni ke, Inc. v. Kasky, 539
U S 654, 663, 123 S.Ct. 2554, 2558-2559, 156 L.Ed.2d 580
(2003); Coer v. Gynecology Cinic, Inc., 528 U S. 1099,

120 S.Ct. 862, 145 L.Ed.2d 708 (2000), Scalia and Thomas,

JJ dissenting. A chill on or loss of First Amendnent
activity or freedons, even tenporary, is irreparable
injury.

In Elrod v. Burns, 427 U S. 347, 373-374, 96 S. C.

2673, 2690, 49 L.Ed.2d 547 (1976), the Court sai d:

The | oss of First Amendnent freedons, for even m ninmal
peri ods of tinme, unguesti onably constitutes
irreparable injury. See New York Tines Co. v. United
States, 403 U S 713, 91 S. . 2140, 29 L.Ed.2d 822
(1971). ™ Since such injury was both threatened and
occurring at the tinme of respondents' notion and since
respondents sufficiently denonstrated a probability of
success on the nmerits, the Court of Appeals m ght
properly have held that the District Court abused its
discretion in denying prelimnary injunctive relief.
See Bantam Books, Inc. v. Sullivan, 372 U S. 58, 67

83 S.Ct. 631, 637, 9 L.Ed.2d 584 (1963)

FN29. The tineliness of political speech is
particularly inportant. See Carroll v. Princess Anne,
393 U.S. 175, 182, 89 S.Ct. 347, 352, 21 L.Ed.2d 325
(1968); Wwod v. GCeorgia, 370 U S. 375, 391-392, 82
S.C. 1364, 1373-1374, 8 L.Ed.2d 569 (1962).

“(T)he purpose of the First Amendnment includes the
need . . . ‘to protect parties in the free publication
of matters of public concern, to secure their right to

free discussion of public events and public

18



neasures, and to enable every citizen at any tine to

bring the governnment and any person in authority to

the bar of public opinion by any just criticism upon

their conduct in the exercise of the authority which

t he people have conferred upon them’ ” 1d., at 392,

82 S.Ct., at 1374 (quoting 2 T. Cooley, Constitutiona

Limtations 885 (8th ed. 1927)). (Enphasis added.)

See al so Rossignol v. Voorhaar, 316 F.2d 516, 522
(4" Gir. 2003).

C. WIlIl there be injury to another party that denying the
stay can address? Plaintiff suggests that he will incur
further enotional or psychological injury if the stay is
granted. First, the Court set a tine period for words or
actions by defendants for which plaintiff can recover.
On Cctober 15, 2007, the Court set this tine period at
several weeks after the funeral, to the date Phel ps- Roper
wrote her epic. Wil e defendants believe that tinme is
entirely too broad (and have preserved and raised that
i ssue), nevertheless the tinme has been set, and we are

well past it. Second, in the case plaintiff relies on,

Sisters of Mercy Health Sys. V. Kula, 2006 W. 1090090

(WD. l. 2006) - which involved allegations that a
psychi atri st sexual |y abused t he plaintiff, not
al l egations of harm caused by words -- the plaintiff

testified to the fact that the pendency of the |awsuit
was causing her enotional injury, as did her nental

heal th provider. In sharp contrast, here plaintiff

19



d.

testified in his deposition that the lawsuit did not
cause himstress. “Q But, hasn’t this |lawsuit added to
your stress or troubles, relating to Matt’'s death? A
Not the lawsuit in itself. The people have. Q Hasn't
the lawsuit been a conponent of it? A Mybe a small
conponent of it. But nostly the whackos, the cult is the
problem .7 (Please see Post Trial Mdtions Exhibit 3 of
Phel ps- Davi s and Phel ps-Roper, p. 122 of Al bert Snyder’s
deposition.) (The fact t hat plaintiff bel i eves
defendants are whackos and a «cult is not legally
cogni zabl e injury touching upon the decision whether to
grant a stay.) Further, Dr. Mann, plaintiff’s nedical
doctor, testified that in filing the lawsuit plaintiff
has actually been able to better deal with the grieving
that was allegedly interrupted by defendants. “So the
process of filing a lawsuit is actually helping himto
cope with this aspect of the interrupted grieving.”
(Pl ease see Post Trial Mdtions Exhibit 3, of Phel ps-Davis
and Phel ps- Roper, pp. 116-117 of Scott Russell Mann, M D.
deposition.)

WIlIl the public interest be served by granting the stay?
As previously noted in defendants’ notion, if this

activity is protected, than a fortiori the public

interest is served by the stay. Plaintiff argues that

20



Maryland has a strong interest in protecting grieving
famlies. According to the Maryland |egislature, the
interests of Maryland are protected by a 150-foot
di st ance. That interest has already been protected to
the degree the Maryland |legislature deens it necessary.
Over-protecting the grieving process, at the expense of
public words in a public place on a public topic is not
in the state’s or citizens’ interest. O herw se the
| egislature would have placed such I|imts, and the
Suprenme Court would have defined public rights-of-way as
sonmething other than traditional public fora. What has
not been balanced in this case is the right of defendants
to speak. The public is not served by overbroad
restrictions on speech based on disagreement wth

content.

5. Regarding K S. A 60-3004(a), in Estate of Rains, 249 Kan. 178,

184- 185, 815 P.2d 61, 65-66 (1991), the Kansas Suprene Court

sai d:

In the Kansas Uniform Enforcenent of Foreign Judgnents
Act (UEFJA) , K. S A 60- 3001 et seq., t he
enforceability of a judgnent is affected by an appea

of the foreign judgnent. K S.A  60-3001 defines
foreign judgnents as “any judgnent, decree, or order
of a court of the United States or of any other court
which is entitled to full faith and credit in this
state.” Therefore, the judgnent obtained by FDIC is
enf orceabl e under the UEFJA. The UEFJA provi des:

21



“I'f the judgnent debtor shows the district court that
an appeal fromthe foreign judgnent is pending or wll
be taken, or that a stay of execution has been
granted, the <court shall stay enforcenent of the
foreign judgnent until the appeal is concluded, the
time for appeal expires, or the stay of execution
expires or is vacated, upon proof that the judgnent
debt or has furnished the security for the satisfaction
of the judgnent required by the state in which it was
rendered.” K S. A 60-3004(a). (Enphasis supplied.)

K.S.A. 60-3004(a) permts the filing of foreign
judgnents which have been appealed or are subject to
appeal , but stays enforcenent thereof until the appeal

is concluded, the tinme for appeal expires, or the stay

of execution expires or is vacated

K.S.A. 60-3004(a) does not require that the foreign
judgnment be a “final judgnent” but stays enforcenent
until, in effect, it beconmes final. Qovi ousl vy,
attenpts to enforce a foreign judgnment which is
subject to nodification would be a waste of everyone's
time. (Enboldened and underlined enphasis supplied;
italicized enphasis in original.)

This case appears to say exactly what defendants said in
their nmotion, to wit, under the Kansas statute, a foreign
judgnent is not enforced until the appeal is final or the
stay of execution expires or is vacated.

I n conclusion, defendants submt there is no evidence
of any fal sehood about the assets of any of the defendants;
nor have any assets been msused or msrepresented.
Requiring the posting of a bond the size of the verdict in
this case would sinply be an inpossible requirenent.

Furt her, def endant s have filed post-trial noti ons

requesting that the Court reduce the award size, which they
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believe is not supported by the evidence; thus, it is
premature to talk about the size of a bond until a final
figure is determ ned by the Court.

Gven the significant legal issues raised by this
case, and that many (if not nobst) of the assets appear to
be inpacted by honestead issues, and other exenptions under
Kansas |aw — all of which would have to be addressed if the
j udgnment was subject to execution; and given the Kansas
statute about foreign judgnents; defendants believe a stay
in this case is proper. |If the verdict is upheld, it wll
be for alleged harm that has already occurred, none that
will occur hereinafter as to this plaintiff. Plaintiff
does not have standing to force defendants to stop
pi cketing anywhere else, so that issue is not properly
before this Court.

VWHEREFORE, for the foregoing reasons, Defendants nove

the court to grant their post-trial notions.
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Respectfully subm tted,

/sl

Jonat han L. Katz

D. Md. Bar No. 07007

1400 Spring St., Suite 410
Silver Spring, MD 20910
(301) 495-4300

Fax: (301) 495-8815

j on@rar kskat z. com

CERTI FI CATE OF SERVI CE

| certify that a copy of the foregoing docunent was
served by the CMECF filing system on Decenber 18, 2007,
t o:

Sean E. Summers, Esq.
Craig Tod Trebil cock, Esq.

Becky Phel ps-Davis (by mail only)
1216 Canbri dge
Topeka, KS 66604

Shirl ey Phel ps- Roper (by nmail only)
3640 Churchill Road
Topeka, KS 66604

/sl

Jonat han L. Katz
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