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UNI TED STATES DI STRI CT COURT
D STRI CT OF MARYLAND
Bal ti nore Division

ALBERT SNYDER *
Plaintiff *
V. * Cv. No.: 1:06-cv-01389-RDB
FRED W PHELPS, SR., *
et al.
*
Def endant s.
*
* * * * * * * * * * * *

DEFENDANTS REPLY TO PLAI NTI FF*S OPPCOSI TI ON TO MOTI ON TO DI SM SS

Def endants Fred W Phel ps, Sr. (“Phel ps”) and Westboro
Bapti st Church, Inc. (“WBC’) respectfully reply as follows to
Plaintiff’s opposition to Defendant’s notion to dismss.
l. ARGUNVENT

A. Plaintiff has failed to establish diversity jurisdiction

inthis Court.

Plaintiff is long on argunents and short on the law in
arguing that the Conplaint alleges diversity of citizenship.

Plaintiff does not challenge the applicability of the
follow ng black letter state of the | aw, because Plaintiff is
unable to do so:

As the Suprene Court has consistently held,
however, state citizenship for purposes of diversity
jurisdiction depends not on residence, but on nationa

citizenship and donmicile, see, e.g., Newnman-G een,
Inc. v. Alfonzo-Larrain, 490 U S. 826, 828, (1989).
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(“I'n order to be a citizen of a State within the
meani ng of the diversity statute, a natural person
must both be a citizen of the United States and be
domciled within the State.”), and the exi stence of
such citizenship cannot be inferred fromallegations
of nere residence, standing alone. See, e.g., Realty
Hol di ng Co. v. Donal dson, 268 U.S. 398, 399, 69 L. Ed.
1014, 45 S. C. 521 (1925) (“The bill alleges that

appellee [is] a “resident” of Mchigan. This is not
a sufficient allegation of appellee' s M chigan
citizenship.”)

Axel Johnson, Inc. v. Carroll Carolina Gl Co., 145 F.3d 660,
663 (4'" Cir. 1998) (enphasis added).

Axel Johnson upheld the dism ssal of several counts of a
conpl ai nt based on the deficiency of the conplaint itself. Axel
Johnson, 145 F.3d 660, 663 (4'" Cir. 1998). Wien Plaintiff filed
its Conplaint in 2006, Axel Johnson was al ready ei ght-years-old,
and put Plaintiff on notice that in the Fourth Crcuit, where,
as here, the sole basis for jurisdiction is diversity
jurisdiction, a conplaint sinply may not nove forward w thout at
| east alleging the citizenship of each party. 1d.

Plaintiff’s counsel — who claimto be sufficiently
experienced in federal civil litigation to nerit the attorney’s
fees they have sought as to their efforts to obtain alternative
service of process -- have no excuse for not follow ng Axe
Johnson’s sinple roadmap for alleging diversity of citizenshinp.

In fact, Axel Johnson called to task the counsel in that
case for his failure sufficiently to establish diversity

jurisdiction:



When, at oral argunent, this court questioned
Axel's counsel about the apparent |ack of suppl enental
jurisdiction, counsel tentatively suggested that
jurisdiction over the state-law counts could, perhaps,
be sustained under 28 U.S. C. § 1332 (diversity
jurisdiction), a statutory basis for jurisdiction that
Axel had previously invoked neither in the district
court nor before this court. An exam nation of the
pl eadi ngs and record, however, revealed to counsel and
this court that Axel had not only failed to plead
diversity jurisdiction, but that it had also failed to
pl ead facts from which the existence of such
jurisdiction could properly be inferred. Although the
pl eadi ngs set forth the residence of each of the
nat ural persons who are parties to the litigation,
they did not positively establish the citizenship of
t hose persons. See, e.qg., J.A at 43 (amended
conplaint) (stating residence, but not citizenship or
domicile of Carroll and Lanier); id. at 3-4 (initial
conplaint) (sane). Nor was counsel able to refer the
court to anything else in the record that clearly
established the citizenship of those persons.

Axel Johnson, 145 F.3d at 663 (4'" Cir. 1998) (enphasis added).
Regardi ng the foregoing | aw, the Conplaint discusses
resi dence and office locations, but is silent about the
citizenship and domcile of the Plaintiff (the Conplaint nerely
alleges Plaintiff is a “resident” of York, Pennsylvania),
Def endant Fred W Phel ps, Sr. (the Conplaint nerely says he has
an office in Topeka, Kansas), and the Doe defendants (the
Compl aint nerely states a belief that they reside in or around
Topeka, Kansas).
For this diversity of citizenship action, Plaintiff’s
failure to allege citizenship calls for dismssal of the

Conpl ai nt, Axel Johnson, 145 F.3d at 663(4'" Cir. 1998). The



critical difference between citizenship and residence for
diversity of citizenship is succinctly set out in the follow ng
passage from Conmm ssioner of Internal Revenue v. Nubar, 185 F.2d
584, 587 (4th Cir. 1950), cert. denied, 341 U S. 925 (1951)
which is favorably cited in Axel Johnson, 145 F.3d at 663(4'"
Cir. 1998):

“'Residence' neans living in a particular locality,

but 'domicile' nmeans living in that locality with

intent to make it a fixed and pernanent hone.

' Resi dence' sinply requires bodily presence as an

i nhabitant in a given place, while '"domcile' requires

bodily presence in that place and also an intention to

make it one's domcile."'”
Nubar, 185 F.2d at 587 (4th G r. 1950) (favorably quoting
Newconmb's Estate, 192 N Y. 238, 250, 84 N E 950, 954 (1908).

Perhaps Plaintiff, between the lines, is actually asking
that any dism ssal be non-prejudicial in order to permt
Plaintiff to nove to file an anended conpl aint. However, on
diversity of citizenship alone, the | aw does not enable the

current Conplaint to survive Defendants’ dism ssal notion.

B. Plaintiff has failed to neet its burden to show t hat

the matter in controversy exceeds the sumor val ue of $75, 000.

The “"nere allegation of the jurisdictional anpbunt when
chall enged as it was here is not sufficient and [ ] the burden
is upon the plaintiff to substantiate its allegation.”” Powder

Power Tool Corp. v. Powder Actuated Tool Co., 230 F.2d 409, 413-



14 (7'" Gir. 1956) (quoting Seslar v. Union Local 901, Inc., 186
F.2d 403, 406 (7'" Gir. 1951)). Because the Conplaint fails
sufficiently even to allege a jurisdictional amount (the only
pl ace where the Conplaint nentions any dollar figure is in
paragraph 2 (the jurisdiction and venue section) while failing
to list any dollar amount in any of the counts and the ad damum
cl ause) nor to put Defendants on notice thereof, the Conplaint
shoul d be di sm ssed, just as Powder Power Tool determ ned that
the conplaint in that case should have been dism ssed by the
trial court for neither alleging nor proving the jurisdictional
amount . Powder Power Tool, 230 F.2d at 413-14.

Moreover, in the Motion to Dismiss in this Reply,
Def endant s address why the Conpl aint does not show the presence
of all essential elenents necessary to prove liability and
darmages under each count of the Conpl aint, nor why the First
Amendnent shoul d not preclude relief; these are inportant
factors in considering whether Plaintiff has substantiated any
good faith allegation of an ampunt in controversy of $75,000.°?

Furt hernore, Defendants’ alleged statenments reasonably can be

1 On several occasions, Plaintiff takes huge |eaps in surmsing that

Def endants have conceded matters that they do not concede. For instance,
Plaintiff clainms surprise that Defendants contest the anount in controversy
after defense counsel’s notion for nmore time to answer the Conpl ai nt

nmenti oned Defendants’ financial exposure in this civil action. First,
particularly here, the risk of financial exposure does not anount to a
significant risk. Moreover, one of the reasons presented for nore tinme to
answer the conpl aint was defense counsel’s recent entry into the case and
need to review the Conplaint. Therefore, it makes no sense for Plaintiff to



expected to be so universally despised and agreed with, as to
garner w despread synpathy for Plaintiff, and certainly no
def amat i on danmages.

C. The Conplaint Fails To Establish A Sufficient C aim
Agai nst Fred Phel ps And WBC

Each tine the Conplaint refers to “defendants” (the
Conpl aint lists the defendants as WBC, Fred Phel ps and Doe
def endants) w thout designating the extent to which Fred Phel ps
or WBC are included in the word “defendants”, the Conpl aint has
failed to plead agai nst Defendants Phel ps and WBC wit h
sufficient specificity to put themon sufficient notice of the
al | egati ons against them Fed. R Cv. P. 8; @Gulf Coast Wstern
Q| Co. v. Trapp, 165 F.2d 343, 348 (10'" Gir. 1947) (in
affirmng the dism ssal of a conplaint for lack of specificity,

the Court confirmed that — enphasis added -- “[e]ven under the

i beral rules of pleading now in force, a conplaint nust not

only define the issue but nust also particularize it

sufficiently to enable the defendant to prepare his defense”).

See al so Leavitt v. Cole, 291 F. Supp. 2d 1338, 1346 (MD. FL

2003) (“the remaining allegations in Count 1V, however, fail to

pl ead even a ‘short and plain statenent of the clai mshow ng
that the pleader is entitled to relief’ ... The masqueradi ng

descri bed in paragraph (c), rather than reflecting on Dr. Cole's

reference, in this instance, the contents of the notion for nobre tine to



personal reputation, appears to raise an inconplete claimfor

fraud”).

D. This Court Lacks Personal Jurisdiction Over

Defendants. Dring v. Sullivan, 423 F. Supp. 2d 540 (D. M.

2006) .

The Conplaint fails to establish personal jurisdiction over
Def endant s where the Conplaint fails to show that Fred Phel ps,
hi msel f, has ever stepped foot in Maryland, nor any specific
role that he played in having anybody protest Mtthew Snyder’s
funeral , nor any specific role that WBC had in any person’s
i nvol venent in such a protest.

Wi | e Def endants believe that Maryland’ s | ong arm st at ut e,
by itself, is sufficient to show no personal jurisdiction over
Def endants, Defendants also nmaintain that the exercise of
personal jurisdiction over Defendants does not conport wth due
process under the U. S. Constitution. Barrett v. Cataconbs Press,
44 F. Supp. 2d 717, 723 (E.D. Pa. 1999). Plaintiff sinply has
failed to establish sufficient mninmmcontacts in Maryl and by
Def endants to concl ude otherw se. Id.

E. The Conplaint Fails To State A C aim Upon Wiich Relief
Can Be G anted.

answer the Conpl aint.



The Conplaint boils down to Plaintiff’s wanting to do the
i npossi ble, which is to circunvent the First Amendnent. The
Conpl ai nt conpl ai ns about Defendants’ alleged conmuni cati ons on
Internet sites and during the funeral of Plaintiff’s son.
However, at best for Plaintiff, aside from any statenments about
Plaintiff teaching his son to divorce and commt adultery
(Plaintiff apparently did divorce prior to his son's death, and
VWBC apparently believes that it is adultery for re-married
people to engage in sexual relations subsequent to divorce; this
is certainly a First-Amendnent protected view both as to speech
and as to freedomof religion), the remaining alleged statenents
clearly constitute opinion that is squarely protected by the
First Amendnent, notw thstanding Plaintiff’s erroneous wish to
limt the Falwell case to plaintiffs who are public figures. In
other words, it “’is firmy settled that . . . the public
expression of ideas nmay not be prohibited nerely because the
i deas are thensel ves offensive to sone of their hearers.’"
Hustl er Magazine, 485 U. S. 46, 56 (1988) (quoting Street v. New
York, 394 U S. 576, 592 (1969)). Consequently, opinion speech
cannot anount to defamati on.

Mor eover, the Conpl ai nt nmakes nuch about protesting a
funeral, even though “’the public expression of ideas may not be
prohi bited nerely because the ideas are thensel ves offensive to

sone of their hearers.’" Hustler Magazine, 485 U S. at 56



(quoting Street v. New York, 394 U S. 576, 592 (1969)). Nor does
t he Conpl ai nt say where any of the Defendants even stood in
relation to physical distance and tinme fromthe funeral of
Plaintiff’s son. The Conplaint certainly does not claimthat any
Def endants were inside or on church grounds during the funeral
of Plaintiff’s son.

The fact of the matter is that the First Amendnent protects
ugly speech as nuch as it protects speech that is wdely
popul ar. Street v. New York, 394 U S. at 592; Knights of Ku Kl ux
Klan v. Martin Luther King Jr. Wbrshippers, 735 F. Supp. 745,
750 (M D. Tenn. 1990) (“as the threat of violence could not be
used to abridge the First Amendnent rights of civil rights
mar chers in 1965, it nmay not be used to abridge the rights of
the Ku Klux Klan in 1990”).

G The Sane First Anmendnent that Precludes Plaintiff’'s
Def amati on Count al so Precl udes the Remai ni ng Counts.

The Conpl aint’s remai ning counts are sufficiently countered
by the First Amendnent protections provided in Hustler Mgazine,
485 U. S. at 56-57, and as further discussed above. Moreover,
absent a specific statute — which does not exist here, and which
surely woul d be violative of the First Anmendnent — there sinply
is no cause of action for protesting a funeral, particularly

where the Conpl ai nt does not allege — nor can it — that any such



protests took place on or in the church grounds, nor the burial
grounds, of the funeral of Plaintiff’s son.

As to Plaintiff’s invasion of privacy counts, Mryland | aw

already treats such a claimas closely related to a conplaint’s
defamati on count. Koren v. Capital --Gazette Newspapers, |Inc.
22 Md. App. 576, 325 A.2d 140 (1974). Mor eover, seeing that
t he Conpl ai nt makes al | egati ons agai nst WBC, a church, First
Anendmrent freedom of religion protections apply in this civil
action to WBC.

As to Plaintiff’s enpotional distress count, even though
Maryl and’ s Court of Appeal s has recogni zed such a tort, Harris
v. Jones, 281 Md. 560 (1977), that recognition is trunped by the
hi gher and Suprenme Court’s subsequent confirmation of First
Anendnent protection for outrageous conduct. Hustler Mgazi ne,
485 U. S. at 56.

Plaintiff’s claimof a civil conspiracy is superfluous, in
that Maryl and does not recognize a separate tort of civil
conspiracy. Alleco Inc. v. Harry & Jeanette Wi nberg Found.,
340 md. 176, 190 (1995).

H. Def endants Chal | enge Servi ce of Process.

Def endants continue to allege that service of process was
not sufficient, in part because Defendants allege that the
alternative service of process order was inprovidently granted.

Furthernore, Plaintiff’s alternative service notion alleged

10



Def endants had counsel, but failed to serve said counsel despite
Plaintiff’s claimthat Defendants had counsel; this deprived

Def endants or any of their attorneys to even know about the
alternative process notion, nor to respond to it.

The Court apparently signed the alternative process draft
order proposed by Plaintiff, which is not precise in defining
who Defendants | awyers were. Consequently, in part based on
Def endants’ argunents against Plaintiff’s attorney’s fee notion
for seeking alternative service of process, the counsel to whom
Plaintiff clains, through its filings, to have mailed the
Conmpl ai nt and summons, do not fit within the definition of
Def endants’ attorneys for purposes of this litigation.

[11. CONCLUSI ON

Anmong the reasons for dism ssing the Conplaint, Plaintiff
sinmply has not satisfied the hurdles for proceeding in federal
court in a diversity action, has not overcone the First
Amendmnent hurdl es, and has not sufficiently established personal
jurisdiction even at this early stage. Defendant nobves to

di sm ss the Conpl aint.

11



Respectful ly submtted

MARKS & KATZ, L.L.C

/s/ Jonathan L. Katz
Jonat han L. Katz

D.Md. Bar No. 07007

1400 Spring St., Suite 410
Silver Spring, MD 20910
(301) 495-4300

Fax: (301) 495-8815

j on@rar kskat z. com

Counsel for Defendants Phel ps and
V\BC

CERTI FI CATE OF SERVI CE
| HEREBY CERTI FY that a copy of the foregoing Reply was
served by the CM ECF filing systemon Cctober 19, 2006, to:

Paul W M nnich, Esquire
Craig Tod Trebil cock, Esquire
Rees Griffiths, Esquire
Sean E Summers, Esquire

/s/ Jonathan L. Katz
Jonathan L. Katz
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