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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

)
DIANNA J. LEWIS, )
)
Plaintiff, )
)
V. ) Civil Action No. CBD-10-667
)
MICHAEL J. ASTRUE, * )
Commissioner, Social Security )
Administration, )
)
Defendant. )
)

MEMORANDUM OPINION

Dianna J. Lewis, (“Plaintiff”) brought thiaction under 42 U.S.C. § 405(g) for judicial
review of the final decision of the Commisser of the Social Security Administration
(“Commissioner”), denying Plaintiff’'s claim for a period ofdability Insurance Benefits
(“DIB™) under Title 1l of the Social Securitict, 42 U.S.C. 88 401-434. Before the Court are
Plaintiff's Motion for Summay Judgment (“Plaintiff dViotion”) (ECF No. 28) and
Commissioner’s Motion for Summary Judgméi@ommissioner’s Motion”) (ECF No. 33).

The Court has reviewed the motions, related mentaaand the applicable law. No hearing is
deemed necessarfieel.ocal Rule 105.6 (D. Md.). For thheasons presented below, the Court
hereby DENIES Plaintiff's Motion, and GRANTS Commissioner’s Motion.

PROCEDURAL BACKGROUND

Plaintiff filed for disability benefits oMay 18, 2007. R. 56. The Commissioner denied

Plaintiff's claim on first review on Septdyar 14, 2007, R. 58-61, and on reconsideration on

! Subsequent to the commencement of this litigation, Micha&strue has been replaced as Commissioner
of the Social Security Administration by Acting Commissio@arolyn W. Colvin. Unitectates Social Security
Administration, Fact Sheet, http://wwsga.gov/pressoffice/factsheets/colvin.lftast visited April 29, 2013).
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January 4, 2008. R. 69-70. A hearing was befdre an Administrative Law Judge (“ALJ"”) on
March 11, 2009. R 19-55. On July 29, 2009, the Kkded a written decision concluding that
Plaintiff was not disabled under thectd Security Act. R. 9-18.

The ALJ evaluated Plaintiff's claim using thee-step sequential pcess set forth in 20
C.F.R. § 404.1520 (2008), and further explained below. At the first step, the ALJ determined
that Plaintiff has not engaged in substdrganful activity since August 19, 2005, the alleged
onset date. R. 11. Atthe second step, the Ateraiéned that Plaintiff has the following severe
impairments: chronic obstructive pulmonargafise (“COPD”), non-insulin dependent diabetes
mellitus, obstructive sleep apnea, and obesdy. The ALJ found that Plaintiff's plantar
fasciitis, hepatomegaly of the liver, peripheradaaar disease, and depression did not qualify as
severe impairments. R. 12-13t the third step, the ALJ detained that Plaintiff “does not
have an impairment or combination of impaintgethat meets or medically equals” a listing in
20 C.F.R. Part 404, Subpart P, Appendix 1. R. 13. The ALJ stated that he considered the
possible effects of Plaintiff’ obesity in evaluating theaity of her conditionsld. At the
fourth step, the ALJ determindidat Plaintiff retained the rahial functional capacity (“RFC”) to
perform light work, except that she could doaimbing of ladders, ropes, or scaffolds; she
could only occasionally performiwmtr postural maneuvers (including climbing stairs or ramps,
balancing, stooping, kneeling, crouching, or crag)j would have to avoid concentrated
exposure to temperature extremes, fumes, and etihvironmental irritants; and would have to
avoid even moderate exposuréntizards (such as unprotectedghés or moving machinery). R.
13-16. The ALJ found that Plaintiff is unablepgerform any of her past relevant work as a
janitor, custodian, or factory worker. R. 1At the fifth step, the ALJ determined that

considering Plaintiff's residudlinctional capacity, age, eduaati and work experience, “there



are jobs that exist in significant numbers ia tlational economy thatdlclaimant can perform,”
including bench assembler, saktendant/greetemd router. R. 17. As a result, the ALJ
concluded that Plaintiff has nbeen under a disability, as defihm the Social Security Act,
from the alleged onset date of August 19, 200®utph the date of the decision. R. 18.

Plaintiff subsequently requested review af fi_J’s decision by the Appeals Council. R.
4-5. The Appeals Council denied Plainsffequest on February 2, 2010, making the ALJ’s
decision final and appealable. R. 1-3.

STANDARD OF REVIEW

On appeal, the Court has the power to affinmodify, or reverse #hdecision of the ALJ
“with or without remanding the cause for a reheg.” 42 U.S.C. § 405(g) (2006). The Court
must affirm the ALJ’s decision if it is supportbyg substantial eviden@nd the ALJ applied the
correct law. 42 U.S.C. 8§ 405(g) (“The findings of the Commissioner of Social Security as to any
fact, if supported by substantial egitte, shall be conclusive.”ee alsaRussell v. Comm'r of
Soc. Se¢440 F. App'x 163, 164 (4th Cir. 201Bays v. Sullivan907 F.2d 1453, 1456 (4th Cir.
1990);Smith v. Schweiker95 F.2d 343, 345 (4th Cir. 1986). Substantial evidence is “more
than a mere scintilla. It means such valg evidence as a reasonable mind might accept as
adequate to support a conclusiomRichardson v. Peraleg02 U.S. 389, 401 (1971) (quoting
Consolidated Edison Co. v. NLRBO5 U.S. 197, 229 (1938)) (interl quotation marks omitted);
see als&shively v. Heckler739 F.2d 987, 989 (4th Cir. 1984) (quotlrayvs v. Celebrezz868
F.2d 640, 642 (4th Cir. 1966)) (internal quotatiorrksamitted) (“It consists of more than a
mere scintilla of evidence but may be somewbsd than a preponderandéthere is evidence
to justify a refusal to direct a verdict were the case before a jury, then there is substantial

evidence.”).



The Court does not review the evidence presented logavovo nor does the Court
“determine the weight of the evidence” or “subdgétits judgment for thaif the Secretary if his
decision is supported by substantial evidenddalys 907 F.2d at 145@chweiker795 F.2d at
345. The ALJ, not the Court, has the respalitsitbto make findings of fact and resolve
evidentiary conflicts.Hays 907 F.2d at 1456. If the ALJ’s factual finding, however, “was
reached by means of an improper standard or misappn of the law,” then that finding is not
binding on the CourtCoffman v. Bower829 F.2d 514, 517 (4th Cir. 1987).

A person is deemed legally disabled i€sk unable “to do any substantial gainful
activity by reason of any medically determinaplg/sical or mental impairment which can be
expected to result in death or it has lasted or can be expededast for a continuous period
of not less than 12 months.” 20 C.F.R. § 404.1505(a) (2011). The Code of Federal Regulations
outlines a five-step process that the Commissioner must follow to determine if a claimant meets
this definition:

1) Determine whether the claimant is “doing substantial gainful
activity.” 20 C.F.R. 8 404.1520(a)(4)(i). If she is doing such
activity, she isot disabled.

2) If she is not doing such actiyitdetermine whether she has a
“severe medically determinable physical or mental impairment
that meets the duration requirement in 8 404.1509, or a
combination of impairments that is severe and meets the
duration requirement.” 20 C.F.R. § 404.1520(a)(4)(ii). If she
does not have such impairment or combination of impairments,
she is not disabled.

3) If she does have such impairment or combination of
impairments, determine whether she has an impairment that
“meets or equals one of [theFCR.’s] listings in appendix 1 of
this subpart and meets the duration requirement.” 20 C.F.R. §
404.1520(a)(4)(iii). If she does have such impairment, she is
disabled.

4) If she does not, considering her residual functional capacity,
determine whether she can do f@ast relevant work.” 20
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C.F.R. § 404.1520(a)(4)(iv). #he can do such work, she is
not disabled.

5) If she cannot do such work, considering her residual functional
capacity, age, education, and work experience, determine
whether she can perform other work. 20 C.F.R. §
404.1520(a)(4)(v). If she can penin other work, she is not
disabled, and if she cannot, she is disabled.

Plaintiff has the burden to @ve that she is disabled at steps one through four, and
Defendant has the burden tmpe that Plaintiff is notlisabled at step fivePass v. Chater65
F.3d 1200, 1203 (4th Cir. 1995) (citittunter v. Sullivan993 F.2d 31, 35 (4th Cir. 1992)).

ANALYSIS

On appeal, Plaintiff arguesahthe Court should reversestommissioner’s decision or
remand the case for additional consideratiath @raluation of Platiff's condition for the
following three reasons:

1) The ALJ failed to properly considéaintiff's obesity at each
step of the sequential evaluation process;

2) The ALJ failed to support his assewnt of Plaintiff's residual
functional capacity with sufficient narrative discussion; and

3) The ALJ failed to properly wgh the opinion of Plaintiff's
treating physician, Dr. Vincent Cantone.

|. The ALJ Sufficiently Considered Plaintiff's Obesity Throughout The Sequential
Evaluation Process.

Plaintiff argues that the ALJ failed to considhe effect of heobesity on her other
impairments at steps two through five of the setjgkavaluation of disabily. Pl.’s Br. 5. The
regulations require the Commiseer to consider the additional and cumulative effects of a
claimant’s obesity throughout the evaluativeqass. 20 C.F.R. Part 404, Subpart P, Appendix 1
§ 1.00(Q);Fleming v. Barnhart284 F. Supp. 2d 256, 270 (D. Md. 20023\ step three, obesity

may exacerbate coexisting and related impairments to the degree that in combination they meet a



listing. SSR 02-1P, 2000 WL 628049, at *1,5 (Sept. 12, 2608).steps four and five, obesity
may diminish residual functiohaapacity by limiting a claimant’s ability to perform routine
movements or engage in physiealivity in the workplaceld. at *6. The Commissioner has
identified conditions especiallikely to be exacerbated lmpesity, including respiratory
disorders and the fatigue caused by sleep agdeat *1, 5-6. However, the Commissioner
does not presume that obesity has such deletezfterds, but rather looks to the record as a
whole to ascertain its impact on the claimadk. at *6. At steps two through four, the burden
remains on claimants to show how obesitpases limitations beyond those caused by other
impairments.George v. AstrueNo. 10-2165, 2013 WL 877120, at *2 (D. Md. Mar. 7, 2013);
Dunn v. Comm'r, Soc. Sec. AdmiNo. 11-2217, 2013 WL 822383, at *3 (D. Md. Mar. 4, 2013);
Jones v. AstryeNo. 09-2314, 2010 WL 4923294, at *6 (D. Md. Nov. 29, 2010). The ALJ is not
required to engage in conjecture or assumptaiwait the effect of a claimant’s obesifyee
SSR 02-1P, 2000 WL 628049, at *6.

Several district courts in ¢hFourth Circuit have found harmless error in an ALJ’s failure
to address a claimant’s obesitpncluding that the consideratianimplicit where the ALJ cites
to medical records that themselwiscuss the claimant’s weighfee Lehman v. Astrudo. 10-
2160, 2013 WL 687088, at *7 (D. Md. Feb. 22, 20M8)ss v. AstrueNo. 2:11-CV-44, 2012
WL 1435665, at *6 (N.D.W. Va. Apr. 25, 2018mith v. AstrueNo. 8:10-CV-2624-CMC-JDA,
2012 WL 786944, at *16 (D.S.C. Jan. 18, 2012)e Fourth Circuit has not adopted this
approach, and this Court is concerned thediitravenes the well-accepted requirement that
ALJs sufficiently explain and support aflaterial findings and conclusionBurham v. Apfel,

No. 99-1451, 2000 WL 1033060, at *5 (4th Cir. 20@Bgyrdon v. Schweikei725 F.2d 231, 235-

2 Although not required by statute, the Commissioner publishes the Social Security Rulifganehic
binding on all components of the Social Security Administration. They represent precedenpjriioalkpand
statements of policy which the Commissioner has adopted. 20 C.F.R. § 402.35(b)(1) (2012).
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36 (4th Cir. 1984)see infraPart Il (addressing narrative discussrequirement). Nonetheless,
harmless error analysis is not required wheeeAhJ explicitly discusses obesity while relying
on medical records that addsethe claimant’s weight.

This Court has reversed and remanded wtieré\LJ failed to consider whether obesity
IS a severe impairment at step two, or failegriaperly address the efft of the claimant’s
obesity on the severity of her other impairmer@ee Stemple v. Astru€/5 F. Supp. 2d 527,
539-40 (D. Md. 2007)Boston v. Barnhart332 F. Supp. 2d 879, 885 (D. Md. 2004). At
subsequent stages of the sequential prot@ss;Court has remanded where the ALJ failed to
address obesity altogether or did so omith conclusory, unsupported statememsO.D. v.
Astrue No. 09-2757, 2010 WL 4904463,*qt (D. Md. Nov. 24, 2010)Fleming 284 F. Supp.
2d at 271-72.

Here, the ALJ addressed Plaintiff's obesity athestep of the sequentrocess. At step
two the ALJ found that obesity was one of Pldilstisevere impairments, and referenced reports
by two of Plaintiff's treating physians regarding her weight. R. 11-12. At step three, the ALJ
stated that he evaluated the possible effetbbesity in assesgj whether Plaintiff's
impairments met or equaled a listing. R. 13.st&ps four and five, the ALJ discussed the effect
of Plaintiff’'s obesity on her mobility and cited to medical records and reports provided by Dr.
Vincent Cantone that address her weigbtigs. R. 15-16, 387-400. The ALJ addressed the
effects of symptoms such as fatigue from slgepea and shortness oéhth which are partially
caused by her obesity. R. 15-16. The ALJ specificallgrenced Plaintif§ obesity in assigning
postural limitations as part of his residuah€tional capacity determination. R. 16. Finally,
Plaintiff has not pointed the Court to anytiin the record suggesting additional obesity-

imposed limitations that weret considered by the ALBee George2013 WL 877120, at *2



(affirming ALJ where plaintiff failed to demonsteahow her obesity affecteer ability to work);
Dunn, No. 2013 WL 822383, at *3 (“Because NIunn has not identified how her obesity

limited her to a greater extenttinthe ALJ found, she has failexcarry her burden.”). While
some of the ALJ’s statements regarding obemig/borderline conclusory, the opinion was not

so deficient as to warrant renth The ALJ’s repeated references to Plaintiff's obesity and
specific reliance on it in formulating her RFCsigfficient to meet the substantial evidence
standard.See Simmons v. Comm'r, Soc. S¢c6. 10-2135, 2011 WL 3880413, at *8 (D. Md.

Aug. 30, 2011) (finding an opinionahmentioned obesity in the RFC determination and referred
to SSR 02-1p to be sufficientpones2010 WL 4923294, at *7 (finding adequate consideration
of obesity where the RFC determination ideatifspecific limitations caused by it).

Il. The ALJ Provided Sufficient Narrative Discussion To Support His Residual Functional
Capacity Determination.

Plaintiff argues that the ALJ failed to inicle a narrative discussi to explain how the
evidence supported his residfiahctional capacity determination. Pl.’s Br. 11. The
Administrative Procedure Act (“APA”), whichpalies to all federal administrative agencies,
requires ALJs to state their “filngs and conclusions, and tleasons or basis therefor, on all
the material issues of factwaor discretion presented on ttexzord.” 5 U.S.C. § 557(c)(3)
(2012);see also Brown ex rel. McCurdy v. Apfel F. App'x 58, 59 (4th Cir. 2001) (stating that
the Social Security Act and the APA require Atdsinclude an explanation of what evidence,
or inferences drawn therefrom, were relied oaririving at a decision”). The Social Security
Rulings require ALJs to provide a narrative dission “describing how the evidence supports
each conclusion, citing specific medical &a¢t.g., laboratory fidings) and nonmedical

evidence (e.g., daily activits, observations).” SSR &, 1996 WL 374184, at *7 (July 2,



1996). The RFC assessment must always cenaitd address medical source opinions and
explain why any opinion conflicting witthe RFC assessment was not adoptdd.

Plaintiff first argues that “nowhere with[the opinion] did the ALJ ever identify the
medical and non-medical evidence upon whichefied to support his residual functional
capacity assessment.” Pl.’s Br. 11. Quite ®dbntrary, the ALJ’s opion included substantial
narrative discussion of the medical and nordice evidence relied on in reaching his RFC
assessment. As discussed in greater detaal&ection Ill, the ALJ relied on reports from
treating physicians that categorize @OPD as mild in severityR. 16. The reports suggest that
her sleep apnea can be congdlby use of a “C-PAP” machihand assess her as having full
strength, normal muscle tone, and normal sensations and reflexes in her lower extremities. R.
13-15. The ALJ also identified specific eviderfrom Plaintiff's own reports and hearing
testimony that he found inconsistent with thegdle severity of her conditions. R. 15. The ALJ
provided sufficient narrative desciigs to support his RFC findings.

Plaintiff next argues that the case shoulddmeanded due to the ALJ’s failure to mention
the RFC assessment of a non-examining, non-trestitg agency consultant, Dr. Brahim. Pl.’s
Br. 11-12. While the ALJ is not required to recount every piece of evidence in the written
opinion, remand is warranted where the ALJ'sisien does not mention important material
evidence.Boston v. Barnhart332 F. Supp. 2d 879, 889-90 (D. Md. 2004). The ALJ is not
bound by findings made by state agency constdmit “may not ignore these opinions and
must explain the weight given to the opins in their decisions.” SSR 96-8p, 1996 WL 374184,

at *2-3.

3 A C-PAP or continuous positivarway pressure machine is axmon treatment for sleep apne@PAP
Machines: Tips for Avoiding Ten Common ProbleMayo Clinic (Nov. 15, 2011),
http://www.mayoclinic.com/health/cpap/SL00017.



The Court is not convinced thidite ALJ’s failure to explicly mention Dr. Brahim’'s RFC
assessment is a failure to consider materialesad warranting remand. Ri&ff asserts that Dr.
Brahim’s assessment limited her to sedentaryjkwamd therefore qualified her for disability as
of her 50th birthday, which occurred approximately one month before the ALJ’s decision. Pl.’s
Br. 12. However, Plaintiff doesot cite any evidence for theqposition that Dr. Brahim’s RFC
assessment limits her to sedentary work.ab,fDr. Brahim’s findingshat Plaintiff could
occasionally lift twenty pounds, fyeently lift ten pounds, stand fat least two hours and sit for
about six hours in an eight hour work dagd engage in unlimited pushing and pulling of
controls are fully consistent with the AlsJtonclusion that she can perform light work. 338.
This is especially true considering that the jol@ntified by the vocation@&xpert as appropriate
for Plaintiff allow for alternatig sitting and standing at will. R. 17, 50. Further, Dr. Brahim
never treated or examined Plaintiff and reveevmedical evidence onlyp to August of 2007.

R. 338-39. Dr. Brahim did not have access tpanant subsequent medical evidence relied on
by the ALJ, such as the treatment noteBifCarmen Zaldivar and Dr. Cantone through
February of 2009. R. 15-16, 387-403. It was prdpethe ALJ to instead base his conclusions
on the evidence provided by physicians who treated and examined Pl&pg8SR 96-6P,

1996 WL 374180, at *2-3 (July 2, 199@Uling that state agen@pnsultants “can be given
weight only insofar as they aseipported by evidence in the caseord,” such as when they
have access to additional evidemog available to the treating physicians). Therefore, Dr.
Brahim’s assessment is not important matevidence requiring remand for further

consideration.

* “Light work involves lifting no more than 20 pounasa time with frequent lilng or carrying of objects
weighing up to 10 pounds. Even though the weight lifted may be very little, a job is in this category when it requires
a good deal of walking or standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls. To be considered capable of performing a full or wide range of light worlystchere the
ability to do substantially all of these activities.” 20 C.F.R. § 404.1567 (2008).
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Ill. The ALJ Properly Weighed The Opinion Evidence Provided By Plaintiff's Primary
Care Physician.

Plaintiff argues that the ALJ improperly refed the opinion of her treating physician,
Dr. Cantone, in determining that she caridbt work. The regulations require the
Commissioner to give more weigtat the opinions of treating sources, since they are “most able
to provide a detailed, longitutkl picture of your medical impanent(s) and may bring a unique
perspective to the medical evidence that cabeaibtained from the obgtive medical findings
alone or from reports of individual examiimas.” 20 C.F.R. § 404.1527(d) (2008). First, the
ALJ is required to give the treating physic@ontrolling weight ifit is “well-supported by
medically acceptable clinical and laboratory diastic techniques” and &t inconsistent with
the other substantial evidence in your case recddd.”If the ALJ finds that the treating
physician’s opinion is not entitled to controlling igiet, the following factors must be applied to
determine its proper weight: (fh)e length of the treatment reétanship and the frequency of
examination; (2) the nature amgtent of the treatment relatsmp; (3) the supportability of the
opinion with relevant medical evedice; (4) its consistency with the record as a whole; and (5)
whether it is the opinion of a specialist regagdhis or her area of specialty. 20 C.F.R. 8
404.1527(d)(2)-(6) (2008). The SatBecurity Rulings emphas that even when a treating
source is not entitled to contliolg weight it is still entitled taleference and must be weighed
using all of the factors. SSR 9652996 WL 374188, at *4 (July 2, 1996).

A physician with an ongoing andtensive treating tationship is likely to understand a
patient’s condition in a manner that cannotdygicated by a one-time evaluation or a case
record review.See20 C.F.R. § 404.1527(d)(2)(i) (2008¥>enerally, the longer a treating
source has treated you and the more times youliesm® seen by a treating source, the more

weight we will give to the source's medicalmipn.”). However, certain determinations are
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always reserved to the Commissioner because they are administrative findings and are
dispositive of the case. 20 C.F.R. § 404.152{Z@)8). These include opans that a claimant
is disabled, whether an impairment meetsquags a listing, a claimastresidual functional
capacity, and the applicatiarf vocational factorsid.

Dr. Cantone submitted a residual functional capacity assessment indicating that Plaintiff
could lift or carry anaximum of ten pounds occasionally, abatand for twenty minutes at a
time and sit for thirty minutes at time, could madlk one city block witbut having to rest, could
sit/stand/walk for less than two hours in an eigtir work day, experie@@s pain severe enough
to constantly interfere with her concentration, could be expégtetuss work more than three
times per month, and would be able to use her hands but unable to fesst Far pushing and
pulling of controls. R. 405-408. These findirage assessments of residual functional capacity
which are reserved to the Conssioner. Nonetheless, the Aimust evaluate the medical
opinions underlying the physician’s conclusions assign weight according tbe factors listed
above. Battle v. AstrugNo. 09-3281, 2011 WL 4048525, at *1 (D. Md. Sept. 8, 2011)

The ALJ relied mostly on factors three (sugpbility with medical evidence) and four
(consistency with the record as a wholeagsigning limited weight tBr. Cantone’s medical
opinions. R. 15-16See Craig v. Chatei76 F.3d 585, 590 (4th Cir. 1996) (“[I]f a physician's
opinion is not supported by clinicavidence or if it is incondient with other substantial
evidence, it should be accordedrsficantly less weight.”). Té ALJ found that Dr. Cantone’s
opinion was not entitled to controlling weidtecause it is not well-supported by medically
acceptable clinical and laboratory techniquesl1@R. In fact, Dr. Cantone’s records do not
include any medical or laboratorgsting, and appear to rely sity on Plaintiff's self-reported

symptoms.See Mastro v. Apfe270 F.3d 171, 178 (4th Cir. 200R¥firming an ALJ’s rejection
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of a treating physician’s diagnosis wherevéts based on self-reged symptoms and not
laboratory testing). The AL&@ind that Dr. Cantone’s findings were inconsistent with other
substantial medical evidencethre record, such as the findingfstreating physicians Dr. Johny
Alencherry and Dr. Kalim Ahmethat Plaintiffs COPD was “miltor “questionable” based on
pulmonary function testing, that her chests consistently elr to auscultationand that she
lacked evidence of episodes of severe respyalistress after her brief hospitalization in May of
2007. R. 16, 299, 301, 323, 368. The ALJ found Dr. Cantone’s RFC assessment was
inconsistent with testing performed by Dr. Zakhndicating that claimant had full strength in
her lower extremities (five on a five-point scale), normal strength and reflexes, and normal
muscle tone. R. 15, 401-03. The ALJ discoumkintiff's reports of “uncontrollable fatigue”

by citing evidence that Plaintiff's sleep apnea barcontrolled by use of a C-PAP machine. R.
15, 29, 410. The ALJ also found that the limitatiogygorted by Dr. Cantone were inconsistent
with Plaintiff's self-reported actities, such as her involvementcghurch activitis and ability to
perform household chores, travel alone, shop for groceries, and drive occasionally. R. 15, 35-37,
254-55. The ALJ had substantial evidence ferd@cision to assign limited weight to Dr.
Cantone.

As to factors one and two involving thentgh, frequency, and duration of the treating
relationship, the ALJ’s opinion was somewhat lagkin clarity but not sdeficient as to warrant
remand. A formulaic recitation of the § 404.1527&t}ors is not requiredo long as it is
apparent that the ALJ was aware of and considered each fhaictoks v. AstrugNo. 11-423,
2012 WL 2873944, at *8 (D. Md. July 12, 2018&e also Burch v. Apfé F. App'x 255, 259-60

(4th Cir. 2001). The ALJ should have more explidiscussed the fact that Dr. Cantone treated

® Auscultation is the act of listening to the sounds of various body structures (in this case the lungs) as a
diagnostic method. Stedman’s Medical Dictionary 170 (27th ed. 2000).
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Plaintiff on a monthly basis from May 2007 to February 20868eR. 299-301, 387-400.
Nonetheless, the opinion reflects that theJAkas aware of and reviewed Dr. Cantone’s
treatment notes from 2007 through 2009, and coresdeis role in treatm her for COPD after
her hospitalization in 2007.R. 11, 15. Therefore, while the Alfailed to explicitly “check-off”
the § 404.1527(d) factors as hansidered them, his evaluatiohDr. Cantone’s opinion was
satisfactory.SeeHooks 2012 WL 2873944, at *9 (citin@vercash v. AstryeNo. 5:07-CV-123,
2010 WL 5904394, at *6 (W.D.N.C. May 21, 2010)vhile an ALJ's decision need not
explicitly discuss each factdat,must justify the amount of vight afforded with specific
reasons.”)Hendrix v. AstrueNo. Civ.A 1:09-01283, 2010 WL 3448624, at *3 (D.S.C. Sept. 1,
2010) (“[A]n express discussion of each factanos required as long as the ALJ demonstrates
that he applied the § 404.1527(d) factard parovided good reasons for his decisiorClgy v.
Astrue No. 2:08CV25, 2009 WL 62261, at *20 (N.D.Wa. Jan. 9, 2009) (“[W]hile the ALJ did
not explicitly and specifically reference evdagtor enumerated in § 404.1527(d)(2) . . . he
summarized almost the entire medical record béifore. . . [and] properly determined that the
opinions of [the treating phigans] were not entitled to great weight.”)).

CONCLUSION

Based on the foregoing, the Court DEESI Plaintiff's Motion and GRANTS

Commissioner's Motion.

April 29,2013 /sl
Charles B. Day
United States Magistrate Judge

CBD/ISA

® The ALJ’s opinion initially states that Plaintiff wareated by Dr. Cantone “from May 7, 2007 through
June 21, 2007” for COPD. R. 11. However, the opinion later references Dr. Cantone’somot28(8, indicating
that the ALJ in fact considered medical evidence cogdtie duration of the treatment relationship. R. 15.
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