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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

PATRICIA WILLIAMS,
Plaintiff,
V. Civil Action No. ELH-10-2219

COMPUSA,
Defendant.

MEMORANDUM OPINION

The procedural history of this action ssmmarized in the Court’'s Order of April 27,
2011 (ECF 12). In sum, Patricia Williams, pléintfiled an employment discrimination suit
against CompUSA on August 8, 2010. On December 7, 2010, plaintiff served CompUSA by
substituted service on the M#agpd Department of Assessmerdsid Taxation (ECF 3).
However, plaintiff later learnethat, due to an apparent changecorporate ownership, the
wrong corporate entity had beeerved. Thereafteon three occasionghe Court granted
plaintiff's requests to d@end the 120-day deadlirfer service of processpecified in Federal
Rule of Civil Procedure #4f) and Local Rule 103.8.a.

Despite those extensions, plaintiffidiot effect service upon defendanthen, on April

22, 2011, plaintiff's counsel askelle Clerk (not the Court) for a “new summons” (ECF 11).

! The Court accepts at face value plaintifissertion that “the proper party was not
served.” [First] Motion for an Enlargement ofrie at 1 (ECF 5). Apparently, plaintiff served
an entity registered with the State DepartmeinAssessments and Taxation to do business in
Maryland as “CompUSA.” & Return of Service (ECF 3). But, no evidence, other than the
letter plaintiff's counsel received from the geadecounsel of the reformulated CompUSA, has
been submitted to show that the proper defendast not served (or who is, in fact, the proper
defendant).
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That request was made one business day béfiereexpiration of the third extension of the
deadline for service of process. Accordingbn April 27, 2011, the Court ordered plaintiff to
show cause why the case should not be disadi (ECF 12). On May 15, 2011, after obtaining
an extension, plaintiff filed a Response to @murt’'s Order to Show Gse (“Response”) (ECF
15).

In the Response, plaintiff seeks an additidifeden days in which to effectuate service
on defendant. Response at laintiff's counsel asserts rde grounds for the requested
extension of the deadline for sew of process. First, he mst that his attempts to serve
defendant have been frustrated thg change in “defendant’s organizational structure,” which
has made it difficult for counsel to “detmine the proper party to serveld. at 6. In this
connection, he cites the lettdated December 17, 2010, which coeln®ceived from Curt S.
Rush, General Counsel for Systemax, Inc. (beporate owner of CompUSA.com Inc. and
CompUSA Retail Inc., collectively the “new CompAS. There, Mr. Rush asserted that the
new CompUSA had been “erroneously servead &e provided contact information for Brian
Zollinger, Acting General Counsdbr “Old CompUSA Inc. fka CompUSA Inc” (ECF 5-3).
According to plaintiff's counsel|s]hortly after petitioning the Gurt for the initial enlargement
of time,” he telephoned Zollinger, who informédmn that, “as of thenext day,” Zollinger's
“position would be ‘vacant,’ because he hatepted an opportunity with another company.”

1d.? Thus, plaintiff's counsel asserts that heswequired to “search’ fothe proper party.”

2 Plaintiff asserts that the telephone numpeavided for Zollinger was a number for a
mobile phone, and asks the Court to draw froe ffact “a reasonable inference as to the
instability of the organization at that timeld. at 2.



Second, plaintiff's attorney noteélsat he is a sole pracbner, and was “the only person
in his office during the time sepe could have been perfectedld. at 7. Further, he explains
that he is “consistently strapped for time, whibdancing competing discovery schedules and the
deadlines associated with both pretrial and post trial dispositive motions filed by defendants.”
Id. Thus, he seeks to distinguish this case ftbase in which good cause for failure to serve
has not been found when someone elsa@ld have attended to servic&ee, e.g., Hoffman v.
Baltimore Police Dept., 379 F. Supp. 2d 778, 786 (D. Md. 2005).

Third, plaintiff's lawyer posits that he recgntliscovered “an articlen the internet that
identified the resident agent for the parttbé company Plaintiff musimost likely serve.”
Response at 7. According to plaintiff's coungkis discovery motivated him to request a new
summons “as late as April 20, 2011,” which hemawould have provided the “opportunity . . .
for service on or before April 25, 2011, pursuant to the Court’'s mandate.”

Rule 4(m) of the Federal Rules of TiRrocedure is relevant. It provides:

If a defendant is not served within 12ys after the cont@int is filed, the

court—on motion or on its own after nogi to the plaintiff—must dismiss the

action without prejudice agast that defendant or ond¢hat service be made

within a specified time. But if the gihtiff shows good cause for the failure, the

court must extend the time forrgiee for an apppriate period.

Rule 4(m) was enacted in 1993 as a successbettmrmer Rule 4(j), which had required
that a case “shall be dismissed” if the defendea not served within2D days and the plaintiff
“cannot show good cause why such service was not made within that padacitad v. Tate
Access Floors, Inc., 31 F. Supp. 2d 524, 526 (D. Md. 1999).tekfRule 4(m) was enacted, the

Fourth Circuit decided/lendez v. Elliott, 45 F.3d 75 (4th Cir. 1995), ivhich it opined that the

new Rule 4(m) represented a “renumber[ingf’ former Rule 4(j), “without a change in



substance,” and stated: “Rule 4(neguires that if the complaiimg not served within 120 days
after it is filed, the complaint must lagsmissed absent a showing of good caugd.’at 78. In
so stating, however, thdendez Court did not discuss the Addry Committee Notes to Rule
4(m), which explicitly state that the rule “awthzes the court to relieve a plaintiff of the
consequences of an applion of this subdivisioreven if there is no good cause shown.”
Hammad, 31 F. Supp. 2d at 527 (quoting Advis@gmmittee Notes; emphasis altered).

After Mendez, the Supreme Court decidétenderson v. United Sates, 517 U.S. 654
(1996). Indicta, the Supreme Court stated that, undeleRL{m), “courts have been accorded
discretion to enlarge the 120-day perioge€e if there is no good cause shownd. at 662
(quoting Advisory Committee Notes to Rule 4(nsge also id. 517 U.S. at 658 n.5 (“Rule 4(m)
... permits a district coutb enlarge the time foservice ‘even if thre is no good cause
shown.”).?

Several decisions of this Court have obsered it is unclear, in this circuit, whether
Rule 4(m) vests a court with discretion to gran extension of the2D-day deadline, in the
absence of good causéee, e.g., Lehner v. CVS Pharmacy, Civ. No. RWT-08-1170, 2010 WL
610755, at *2 (D. Md. Feb. 17, 201Mnott v. Atlantic Bingo Supply, Inc., Civ. No. JFM-05-
1747, 2005 WL 3593743 (D. Md. Dec. 22, 2008pffman, supra, 379 F. Supp. 2d at 786;
Melton v. Tyco Valves & Controls, Inc., 211 F.R.D. 288 (D. Md. 2002){fammad, 31 F. Supp. 2d
at 526;United Sates v. Britt, 170 F.R.D. 8 (D. Md. 1996). Some regdMéndez as binding

circuit precedentsee, e.g., Britt, 170 F.R.D. at 9, while othe have concluded thaMendez is

% To my knowledge, sinckelenderson, the Fourth Circuit has not revisited in a reported
opinion the issue of good cause igaed to service of process.



no longer good law.Hammad, 31 F. Supp. 2d at 52%e also Melton, 211 F.RD. at 289-90.
Others have found it unnecessary to resolviinitieely whether a fnding of good cause is
mandatory before an extension can be granged,.e.g., Lehner, 2010 WL 610755, at *Xnott,
2005 WL 3593743, at *1 n.1. Nevertheless, the judgeki®iCourt have comgently held that,
even if good cause is no longer an absolute requent under Rule 4(m), “the Court would still
need to have some reasoned basis to exersisisidretion and excuse the untimely service: the
Court must give some import to the ruleHoffman, 379 F. Supp. 2d at 786ee also Lehner,
2010 WL 610755, at *3 (where plaintiff “made mdfort to serve Defedant within the time
allotted under Fed. R. Civ. P.M],” even assuming that theo@rt had discretion to excuse
untimely filing, the Court would “not make a masly of the time requireants set forth in the
Federal Rules of Civil Procedure®).

To be sure, a change in corporate ownership may create difficulties in effecting service.
Nevertheless, other than an internet searett #pparently occurred a few days before the
expiration of an extended deadline for serviglajntiff's counsel ha made no showing since
January 2011 of any efforts to effectuate servisethat time (January 2011), he telephoned Mr.

Zollinger. Response at 7.

* To the extent that “good cause” applies, it requires a showing that the plaintiff “made
reasonable and diligent efforts to effect seevprior to the 120-day limit, which may include a
showing that plaintiff's attempts at serviagre unsuccessful due to a putative defendant’s
evasion of process."Quann v. White-Edgewater, 112 F.R.D. 649, 659 (D. Md. 198&g¢cord
Knott, 2005 WL 3593743, at *1. Where a plaintiff hadefd to serve a defendant, this Court has
found good cause lacking in a variety @fcumstances, some quite compellingee, e.g.,
Braithwaite v. Johns Hopkins Hosp., 160 F.R.D. 75 (D. Md. 2005) (holding that murdepiad se
plaintiff's daughter did not constitute good causexouse failure to serve defendant within 120
days); Knott, 2005 WL 3593743, at *1-2 (holding thatriseis illness suffered by plaintiff's
counsel, which confined him to “bed rest,’ddnot constitute good cause for failure to serve
defendant within 120 days).



The fact that plaintiff's coured is a sole practitioner withany demands on his schedule
does not excuse disregard of deadlines imposeledifederal Rules of Civil Procedure. Rather,
counsel has a professional obligatto see that his “workloads]i controlled so that each matter
can be handled competently.” Rule 1.3, Cominiéh of the Md. Rules of Profl Conduct
("MRPC"); see also Local Rules 703 & 704 (making the MRPC applicable to lawyers practicing
in this Court). Additionally, although good cmito waive the 120-day requirement of Rule
4(m) does not arise because oé ttpossibility that Plaintiff's @ims will be time-barred if
dismissed without prejudiceKnott, 2005 WL 3593743, at *2, that possgity requires the Court
to act prudently before dismissing a case for failto serve within the time prescribed by the
rule’

Significantly, in the majority of the cases | have revieweehrfer, Knott, Hoffman,
Melton, andHammad), this Court has resolved the questof timely compliance with Rule 4(m)
in the context of considering a motion by a defendant, served more than 120 days after the filing
of the complaint, to dismisfor insufficient service of process under Federal Rule of Civil
Procedure 12(b)(5). In those cases, the Courhadshe benefit of fulldversarial briefing in its

consideration of the issue.

> In this case, plaintiff alleges employmatiscrimination on the basis of race, gender,
and age, with respect to her discharge fremployment in June 2007. According to her
Complaint (ECF 1), as required by the applicatibtutes (Title VII of the Civil Rights Act of
1964 and the Age Discrimination in Employmentt)Ashe timely filed a charge with the Equal
Employment Opportunity Commission (“EEOC”)ndreceived a right to sue letter from the
EEOC on May 13, 2010, which authorizbdr to initiatesuit within 90 days of receipt of the
letter. Complaint 71 8-9. She filed her Complaint on August 11, 2010, the ninetieth day after
receipt of the letter. Although | need not, alwdnot, definitively resolve whether the Complaint
would be time-barred if dismissed and later re-file@ppears at least likely that suit would be
barred by limitations.



Accordingly, the Court will gant plaintiff one further, brief extension of time to effect
service. However, the extension is grantethaut a finding that platiff has shown good cause,
or any “other reasoned basis” for the extensibioffman, 379 F. Supp. 2d at 786. Further, the
extension is granted without pueice to defendant’sght, within 21 days after service of the
summons and Complaint, to move to vacate thension as improvidently granted, and to seek
dismissal of the Complaint for insufficientrsee of process under #eral Rule of Civil
Procedure 12(b)(5). In that event, the Court will again consider, after full briefing, the propriety
of the extensions.

Therefore, the Court will dict the Clerk to reissue a surans, as requested by plaintiff,
and will grant an extension of fifteen days to effect service, as requested by plaintiff,
commencing from the date that the summonsssied. A separat®rder implementing the

foregoing ruling follows.

Dated:May 27,2011 /sl
Ellen Lipton Hollander
United States District Judge




