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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

James Respess, Individually and as Persongl
Representative of the Estate of Patricig
Respess,

Plaintiffs,

v Civil Action No.: ELH-10-2937

Travelers Casualty & Surety Company of
America,et al,

Defendants.

MEMORANDUM OPINION

Patricia Respess committed suicide in 2008 a result of Ms. Respess’s death, her
husband, James Respess, individually and as pérssprasentative of th&state of Patricia
Respess, Plaintiffs, filed suit against Travel€asualty & Surety Company of America and The
Travelers Indemnity Company of America (cotleely, “Insurers” or “Defendants”), alleging
claims for intentional infliction of emotionalistress (Count One); gross negligence (Count
Two); and wrongful death (Count Three), basedthe Insurers’ refusal to authorize 24-hour
supervised care for Ms. RespéssMr. Respess contends that because Defendants refused to
authorize the 24-hour supervised care that Ms. Respess needed, she ingested an overdose of her
blood pressure medication on May 5, 2008, aretl dour days later, on May 9, 200&ee
Compl. (ECF 2) 11 10, 35.

The suit is rooted in an incident thatcarred in 1987, when Ms. Respess was physically

1 Suit was filed in the Circuit Court foBaltimore City in August 2010, and was
subsequently removed to the federal court, based on diversity jurisdiGiea28 U.S.C. 88
1332, 1441, and 1446.
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and sexually assaulted while working fdational Medical Care, Inc. (“NMC”).Id. 1 7. As a
result of the incident, Ms. Respess suffereanerous psychiatric conditions, for which she
obtained workers’ compensation benefits.{ 8. Defendants are the insurance companies that
insured NMC with respect to the workers’ compation benefits provided to Ms. Respess. They
have moved to dismiss the Complaint, pursuarfad. R. Civ. P. 12(b)(6), claiming it fails to
state a claim.

The issues have been fully briefed, and no hearing is necessary to resolve thisSemtter.
Local Rule 105.6. For the reasons set forth betbes/,Court shall grant the Defendants’ Motion
to Dismiss the Complaint, without prejudice, amall grant Plaintiffs 20 days leave to amend.

FACTUAL BACKGROUND

As noted, Ms. Respess was physically anxlally assaulted in 1987, while at work.
Compl. § 7. As a result of the incident,eshuffered from various psychiatric conditions,
including Post Traumatic Stress Disorder (“PTBDnajor depressive disorder with severe and
recurrent psychotic symptoms, conversion uiso, dissociative identity disorder, and
personality disorderld. 8. Ms. Respess “began receivirgatment for these in approximately
1999 to 20002 Id. 1 9, 10. From the outset of Ms.dRess’s treatment until her death in
2008, the Insurers “approved and paid” herdio& expenses, “purant to a worker’'s
compensation claim.” Id. § 10.

On or about January 2, 2008, Ms. Respess was admitted to the Mental Health Facility at
Peninsula Regional Medical Centin Salisbury, Maryland fo “depression, anxiety and
flashbacks.” Id.  12. She was transferred to thedlma Disorders Program at Sheppard

Pratt,” as an in-patient, onrlaary 23, 2008, and remained thartil her discharg on April 25,

2 The Complaint is silent as to whether Ms. Respess was treated in the period between
1987 and 1999.



2008. Id. 17 12, 13, 16 Upon discharge, Ms. Resggereturned to her homéd. 1 14, 19.

During the weeks preceding her discharfem Sheppard Pratt, Ms. Respess
“experience[d] flashbacks,” and told her physiciangl counselors of her fear of discharge and
her suicidal thoughtsid. 1 15, 16. On April 11, 2008, whigtill hospitalized, Ms. Respess
expressed difficulty in “finding a ‘treatment team’ near her Eastern Shore residehcgl17.

On April 21, 2008, she told her physicians and celars that “she was discouraged because she
did not feel that any outpatientedical providers would give her the care that she needed{’

18. In addition, two weeks prior this wife’s discharge, MrRespess asked Sheppard Pratt
counselors to place his wife ia step-down facility, in lie of a discharge without any
supervisior: 1d. { 20.

Five days after Ms. Respess’s dischargehedRea Rementer, a home health care nurse,
visited Ms. Respess to assess her progrdds.f 21> Ms. Rementer determined that Ms.
Respess had fallen several times since hethdige; was anxious dndepressed; and was
experiencing paranoid hallucinationsvasll as recurrent suicidal thought&d. 1 22, 25. Ms.
Rementer learned from Ms. Respess’s medigatory that, in thepast, Ms. Respess had
attempted suicide by overdosintgl. After Ms. Respess disclosed to Ms. Rementer that she had
“accidentally” taken double doses of her noadions two nights earlier, Ms. Rementer
concluded that Ms. Respess was picarg unsafe medication managemeld. 19 22, 23.

In Ms. Rementer’s view, Ms. Respess’s “prognosis was pddc.Y 26. Moreover, Ms.

% paragraph fourteen of the Complaint states Ms. Respess was discharged “on April
25, 2008,” while paragraph nineteen provides tat Respess was discharged “[o]n or about
April 25, 2008.”

* The Complaint does not indicate how tBleeppard Pratt counselors responded to Mr.
Respess’s request.

®The Complaint does not identify who dispatched Ms. Rememter.
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Respess believed that Ms. Respess urgambded 24-hour supervision and, if psychiatric
assistance were not provided, MRespess would further decline. { 26. Accordingly, Ms.
Rementer called the Defendandésivising of Ms. Respess’s siglal thoughts, and stating that
Ms. Respess needed 24-hour supervised®cédef 27. Neverthelesthe Defendants “refused
to authorize the needed treatmenitd”

Thereafter, Ms. Rementer enlisted the aasist of Martin Book, M.D., a psychiatrist
who had previously treated Ms. Respedsl.  28. Dr. Book called the Defendants and
requested “immediate” 24-hour supervised care for Ms. Re$pdds. However, Defendants
again refused to authorize 24-lhaupervised care, “even thoufthey] were aware that Ms.
Respess’ psychiatric condition dhaleclined since her discharge from Sheppard Pratt 5 days
earlier,” and knew of her “long hsty” of psychiatric illness.ld. § 29.

Ms. Respess’s condition continued to decliné. § 30. On or about May 4, 2008, Mr.
Respess wrote a letter to Shegpp®&ratt expressing his concamygarding his wife’s declining
health, and requesting that she be placedras@ential setting with 24-hour supervisioldl.
312 Defendants stated that, although Ms. Respgss/chiatrist had diagnosed her with PTSD,
“they did not believe that [shektually suffered from PTSD....Id. § 327 On May 5, 2008, Ms.
Respess wrote a suicide note stating that “sdendi have any fight in her to challenge the

Defendants anymore...Id. 1 34. On that dateshe took an overdos# her blood pressure

® The Complaint does not allegleat Ms. Rementer contad Ms. Respess’s physicians
at Sheppard Pratt regandi Ms. Respess’s condition.

" The Complaint does not specify when Dr. Book last treated Ms. Respess, nor does it
indicate that he persongléxamined Ms. Respess before calling the Insurers.

8 The Complaint does not reflect the identitytloé person(s) to whom Mr. Respess wrote,
or the response, if any.

® The Complaint does not specify to whom Defendants made the statement.
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medication, fell into a coma, and digxlir days later, on May 9, 200&d. 11 10, 34, 35.
STANDARD OF REVIEW

As noted, Defendants have moved to disrthiesComplaint, pursuant to Fed. R. Civ. P.
12(b)(6), alleging that it fails to state a alai Such a motion tests the sufficiency of the
Complaint.See Edwards v. City of Goldsbody¥8 F.3d 231, 243 (4th Cir. 1999).

Under Fed. R. Civ. P. 8(a)(2), a complaintatnaontain a "short and plain statement of
the claim showing that the pleadis entitled to relief.” SeeSwierkiewicz v. Sorema N,/A34
U.S. 506, 513 (2002). The purpose of the rule igravide the defendantith “fair notice” of
the claim. Erickson v. Pardus551 U.S. 89, 93 (2007). To thahnd, Rule 8(a)(2) “requires a
'showing," rather than a blanket asea, of entittement to relief.Bell Atl. Corp. v. Twombly
550 U.S. 544, 555 n.3 (2007). TkbBowing must consist of morthan "naked assertion[s]
devoid of further factual enhancemershcroft v. Igbgl129 S.Ct. 1937, 1949 (2009) (internal
citations omitted). “Threadbarecitals of the elements ofcause of action, supported by mere
conclusory statements, do not sufficeld. at 1940;see Twombly550 U.S. at 555 (the
“plaintiff’'s obligation to providethe ‘grounds’ of his ‘atitle[ment] to relief’ requires more than
labels and conclusions, and a foraic recitation of the elementd a cause of action will not
do”).

Dismissal is mandated if the complaint does altege "enough facts to state a claim to
relief that is plausible on its facelwombly 550 U.S. at 570See Simmons v. United Mortgage
and Loan Investment,LC,  F.3d __, 2011 WL 184356, &0 (4th Cir. Jan. 21, 2011);
Andrew v. Clark561 F.3d 261, 266 (4th Cir. 2009). Iretdrmining whether a complaint states
a plausible claim for relief . .the reviewing court [must] drawn its judicial experience and

common senselgbal, 129 S.Ct. at 1950. Theauffreme Court said ilgbal, 129 S.Ct. at 1949:



“A claim has facial plausibility when the pleatiéactual content allows the court to draw the
reasonable inference th&ie defendant is liable for the misconduct allegefee alsawombly
550 U.S. at 556. But, "the court need not acceptidigal conclusions drawn from the facts, and
need not accept as true unwarranted inferences, unreasonable conclusions, or arguments.”
Simmons 2011 WL 184356, at *10 (quotinglonroe v. City of Charlottesville, V,a579 F.3d
380, 385-86 (4th Cir. 2009)) (quotation marks and alteration marks omitBchmon}
Nevertheless, “The issue is not whether the plaintiff will ultimately prevail, but whether
the plaintiff is entitled to offer edence to support his or her claim§&theuer v. Rhoded416
U.S. 232, 236 (1974pverruled on other groundgl68 U.S. 183 (1984). Moreover, given the
posture of this case, the Court must “accept thik-pled allegations of the complaint as true,”
and “construe facts and reasonable inferences detinezefrom in the light most favorable to the
plaintiff.” Ibarra v. United States120 F.3d 472, 474 (4th Cir. 199%ee also Boss v. E.I.
DuPont de Nemours & Ca324 F.3d 761, 764 (4th Cir. 2003).
DISCUSSION
|. Count One: Intentional Infliction of Emotional Distress
Plaintiffs allege that, in denying 24-hour supervised care to Ms. Respess, the Defendants’
actions “were intentional and/or reckless anddeliberate disregard of a high degree of
probability that emotional distress would result to Patricia Resp&seCompl. { 37. Further,
they state that “the conduct of the Defendants’ employees, servants and/or agents, was extreme,
outrageous and beyond the bounds of decencysociety” and “malicious, willful and
intentional.” Id. 71 38, 39. According to Plaintiffs, Ms. Respess would not have committed
suicide, “but for the actions of the Defentl employees, servants and/or agentl” 1 40,

41, 42.



Defendants counter: “The Complaint lacksy aiactual allegations of ‘extreme and
outrageous’ conduct necessary to state a claim fentional infliction ofemotional distress.”
See Defendants’ Memorandum in Support of th&otion to Dismiss the Complaint with
Prejudice (“Memorandum,” ECF 9-1) 2. MoreovBefendants contend that their “decision to
deny authorization for payment” is insufficietd state a claim because it “was not for the
purpose of causing the decedent’s suicide.tifgothat Defendants’ conduct was supported by
the Sheppard Pratt physicians who discharlyed Respess, Memorandum 2, the Insurers
elaborate: “If such symptoms and thoughts ofideiairgently required 24-hour supervision, the
decedent would not have been dischardexine after her four-month hospital stdy.”
Defendants’ Reply Memorandum in Support ogéithMotion to Dismiss the Complaint with
Prejudice (“Reply,” ECF 11) 2. Defendants addtthf Ms. Respess were “actively suicidal,”
then “nothing prevented her froseeking emergency room treatmemd.’at 5.

In addition, Defendants rely on the exclusive remedies set forth in the Maryland
Worker's Compensation Act (the “Act”), ¥ Code (1999 Repl. Vol., 2009 Supp.), 8 9-Hd1
seq of the Labor and Employme#itrticle (“L.E.”). Memoranduml?7. In response, Plaintiffs

explain that intentional torts provide anception from the Act's edtusivity provisions.

10" gpecifically, Defendants contend: “[MJedl professionals at Sheppard Pratt
determined that [Ms. Respess] could live lmime over her and Plaintiff's objections.”
Memorandum 8. Defendants further stadeat 9:

The health care nurse observed sintlamditions to thos observed by the
medical professionals at Sheppard Prathe only difference is that the medical
professionals at Sheppard Pratt determifadtbr three months of treatment) that
Mrs. Respess did not need 24-hour supedvisare and could be at home, while
the health care nurse reacha different conclusion.

In their Reply, the Defendés add: “Defendantstonduct is supported by the
decisions made by medical professioraltew days earlier that—based upon the same
symptoms and similar thoughts of suicide—the decedent no longer needed 24-hour care.”
Reply 2.



Plaintiffs’ Opposition to Defendants’ Matn to Dismiss (“Opposition,” ECF 10) 14.

“Intentional infliction of emotional diséss is a cognizablertan Maryland.” Abrams v.
City of Rockville 88 Md. App. 588, 597, 596 A.2d 116, 126 (199Hpwever, the tort “is rarely
viable, and is to be used sparingly andyofdr opprobrious behaviothat includes truly
outrageous conduct3nyder v. Phelp$80 F.3d 206, 231 (4th Cir. 2009) (Shedd, J., concurring)
(quoting Bagwell v. Peninsula Reg’l Med. Gt106 Md. App. 470, 514, 665 A.2d 297, 319
(1995), cert. denied 341 Md. 172, 669 A.2d 1360 (1996)) émtal citations and quotations
omitted inBagwel), cert. granted on other grounds U.S. _, 130 S.Ct. 1737 (2018ge
Farasat v. Paulikas32 F. Supp. 2d 244, 247 (D. Md. 1997).

To recover in Maryland for the tort of intentional infliction of emotional disttéss,
plaintiff must show that a defdant’s conduct was (1) intentidnar reckless, (2) extreme and
outrageous, (3) causally connectiedplaintiff's emotional distress, and (4) that the resulting
distress was sever€rouch v. City of Hyattsville, et aR010 U.S. Dist. LEXIS 97166, at *22;
seeSnyder 580 F.3d at 231Baltimore-Clark v. Kinko's In¢270 F. Supp. 2d 695, 701 (D. Md.
2003); Figueiredo-Torres v. Nickel321 Md. 642, 653, 584 A.2d 69, 74-75 (19§ rris v.
Jones 281 Md. 560, 566-67, 380 A.2d 611, 614 (19Bfrchers v. Hrychukl26 Md. App. 10,

18, 727 A.2d 388, 392 (1999). Moreover, “[e]ach of these elements must be pled and proved
with specificity. It is nd enough for a plaintiff merely to allegleat they exist; he must set forth

facts that, if true, would suffice emonstrate that they existCrouch,2010 U.S. Dist. LEXIS

' In an action based upon diversity of citigkip, the law of the forum state controls.
Erie R.R. Co. v. Tompkin804 U.S. 64, 78 (1938Ben-Joseph v. Mt. Airy Auto Transporters,
LLC, 529 F. Supp. 2d 604, 606 (D. Md. 2008in tort actions, Maryland adheres to tee loci
delicti rule, meaning it applies ¢hsubstantive law of theate where the wrong occurreBlen-
Joseph529 F. Supp. 2d at 6086iting Erie Ins. Exch. v. Hefferna399 Md. 598, 619, 925 A.2d
636, 648-49 (2007)other citations omitted). Thus, Maryland law applies here.
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97166, at *23 (quotingroor v. Juvenile Servs. Admiir8 Md. App. 151, 175, 552 A.2d 947, 959
(1989));see also Arbabi v. Fred Meyers, In205 F. Supp. 2d 462, 466 (D. Md. 2002). Notably,
“[flailure to allege or prove any ongf these elements is fatal[.]JAbrams 88 Md. App. at 598,
596 A.2d at 120.

The “extreme and outrageous” standard is quite hi§be generally Bagwell06 Md.
App. at 515, 665 A.2d at 319 (the toftintentional infliction ofemotional distress is “rigorous,
and difficult to satisfy”). The defendant’'s ahrct must be “‘so extreme in degree as to go
beyond all possible bounds of decency, and to bededas atrocious and utterly intolerable in
a civilized [community]."Farasat 32 F. Supp. 2d at 247-48 (quotiHgrris, 281 Md. at 567,
380 A.2d at 614). Indeed, “[tjo be actionallee conduct relied upon ‘must strike to the very
core of one's being, threatening to shatter the frame upon which oéisrainfabric is hung.”
Farasat 32 F. Supp. 2d at 248 (quotiktamilton v. Ford Motor Credit C0.66 Md. App. 46,
59-60, 502 A.2d 1057, 106dert. denied 306 Md. 118, 507 A.2d 631 (1986)).

Several provisions of the Act are also relevant here. The Act imposes liability upon an
employer, without regard to fault, for “an acerdal personal injury stained by the covered
employee,” L.E. 8 9-501(a)(1) and){lif the accidentaihjury “arises out ofind in the course of
employment. . . .” L.E. 8 9-101(b). Genbraunder L.E. § 9-506(a)g covered employee “is
not entitled to compensation or benefits under titlis as a result of: (lan intentional, self-
inflicted accidental personal injury . ..” Nevertheless, the Maryland Court of Appeals “has held
that, depending on the circumstances, death benefits under the Act may be paid where the
worker has in fact committed suicide/bung v. Hartford Accident and Indemnity C2803 Md.

182, 190, 492 A.2d 1270, 1274 (1985) (citidgber v. Knipp & Sonsl64 Md. 55, 163 A. 862

(1933)).



L.E. 8 9-660 obligates the employer/insurerpt@vide medical benefits to a covered
employee. It states, in part:

(@) In addition to the compensatigrovided under this subtitle, if a
covered employee has suffered an accidgrgedonal injury, . . the employer or
its insurer promptly shall provide to the covered employee, as the Commission
[i.e., the State Workers’ Compsation Commission] may require:

(1) medical, surgical, or othattendance or treatment;
(2) hospital and nursing services;
(3) medicine;

* % %

(b) The employer or its insurer sharovide the medical services and
treatment required under subsection (a) o #ection for theperiod required by
the nature of the accidental personal injury, compensable hernia, or occupational
disease. . [*?

L.E. 8 9-509 is particularlpoteworthy. It provides:
§ 9-509. Exclusivity of compensation

(a) Employers. -Except as otherwise providedtimis title, the liability of
an employer under this title is exclusive.

(b) Covered employees and dependentExcept as otherwise provided in
this title, the compensation provided undas tiitle to a coveed employee or the
dependents of a covered employee iplace of any right of action against any
person.

* k% %

(d) Exception -- Deliberate act- If a covered employee is injured or
killed as the result of the deliberate mteof the employer to injure or kill the

12| E. § 9-664 provides, in pathat if the Commission findbat the employer or insurer

failed, without good cause, to pay foeatment or services required by §
9-660 . . . within 45 days after the Conssion, by order, finally approves the fee
or charge for the treatment or servick®e Commission may impose a fine on the
employer or insurer, not exceeding 2@¥%the amount of the approved fee or
charge.. . ..
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covered employee, the covered employegeirorithe case of death, a surviving
spouse, child, or dependent of the covered employee may:

(1) bring a claim for comgmsation under this title; or
(2) bring an action falamages against the employer.

Notably, “Insurance carriers who contract asthorized by [the Act] to assume an
employer’s liability under the Act, ‘. . stand in the position of the employerDonohue v.
Maryland Cas. Cq.248 F. Supp. &8, 590 (D. Md. 1965)aff'd, 363 F.2d 442 (4th Cir. 1966)
(quoting Flood v. Merchants Mutual Ins. Ga230 Md. 373, 377, 187 A.2d 320, 322 (1963)).
See also Young303 Md. at 200, 492 A.2d di279 (“The availability to an insurer of the
exclusivity defense depends on identifying thsurer with the employer under circumstances
where the employer would be lialdaly for compensation and notrftort damages.”) Thus, the
exclusivity provisionof L.E. 8 9-509 does not extend t@iohs against an insurer “for damages
based upon an intentional tort arising out of engensation carrier’s failure to pay benefits.”
Gallagher v. Bituminous Fire & Mar. Ins303 Md. 201, 207, 492 A.2d 1280, 1282 (1985).
Accordingly, an underlying claim for physical imu“is separate from” a claim for tortious

injury based on an insurer’s intentional failure to pay benéditsit 208, 492 A.2d at 1283.

131n Gallagher, the Maryland Court of Appealslied upon Md. Code (1957, 1979 Repl.
Vol.), Art. 101, titled “Workmen’s Compensati,” the predecessor to the Act. In 1991, the
Maryland Legislature repealeitticle 101, amended it, and reetet it in the new Labor and
Employment Article. Of import here, Art. 101, § 15, provided:

[E]very employer subject to the prowsi of this artick, shall pay or
provide as required herein compensatian. .for the disability or death of his
employee resulting from an accidentatqmaal injury sustained by the employee
arising out of and in coursaf his employment withoutegard to fault as a cause
of such injury . ..

The liability prescribed by the lastgmeding paragraph shall be exclusive....

The Act contains analogous provisionSeelL.E. § 9-501(a)suprg L.E. 8 9-509(a),
supra
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Young suprg 303 Md. 182, 492 A.2d 1270, is instructive. In April 1978, Young
suffered physical and emotional traumaaagsult of a workplace assaulitl. at 186, 492 A.2d at
1272. In May 1978, the Commission ordered the insurer, Hartford Accident and Indemnity Co.
(“Hartford”), and the employer tpay temporary total disabilitgnd to provide prompt medical
treatment. I1d. In November 1978, Young's attorneykad Hartford to authorize medical
treatment from Dr. Alan PecHd. at 187, 492 A.2d at 1272. Hartford refused, “despite its never
having had Young examined by a psiatrist nor its having any ndecal information to indicate
lack of a causal connection between dlssault and the psyatric condition.” Id. In February
1979, Young was examined by Dr. Michael Potasphysician selected by Hartford, who told
Hartford that Young should continue the psyatitatare that she wasdh receiving from Dr.
Peck. Id.

After a hearing, the Commission enterad order of May 101979, requiring the
employer and Hartford to “provide medical treatment unto the claimant Ld.."l{quoting the
Commission’s order). In August 1979, Dr. Peclormed Hartford that Young had attempted to

(11}

commit suicide, and that any “pressure by [tfznd] for an outsidanedical evaluation would
only put more tension on her and lead to a collapdd.”at 187-88, 492 A.2d at 1272.
Nevertheless, Hartford insistet a second psychiatric evaluatida. at 188, 492 A.2d at 1272-
73. And, “to pressure [Young] into submitting amother [psychiatric] examination [Hartford]
refused to pay” any further benefits or expendes. 492 A.2d at 1273. Time on September 5,
1979, Dr. Peck again advised Hartford that “qmgssure by [Hartford] for a second opinion by
a psychiatrist of its own choice would throw [iYftg] over into a psychosis or severe depression

and suicide.” Id. at 187-88, 492 A.2d at 1273. Nevertheless, on September 7, 1979, Dr.

Henderson performed Hartford’s requested @atdn, and informed Hartford that Young was

12



“temporarily, totally disabled and th#te disability is compensablefd. Yet, Hartford did not
pay Young’s medical bills.Id. Young called Hartford’s adjustewho told Young “that she is
‘crazy, and “if it was up tane you would not get a penny.”Td. (quoting Young, quoting the
adjuster). Thereafteon September 11, 1979, Young attemsedide, and was hospitalized for
several monthsld.

Young subsequently sued Hartford for negligemand intentional infliction of emotional
distress. Id. at 186. After the triatourt granted judgment for Hartford on demurrer, Young
appealed. She argued that Hadfpressured her economically poesent herself for a further
psychiatric evaluation, which ceed her to attempt suicidil. at 185-86, 492 A.2d at 1271.
Moreover, she contended that her claim did aose out of Hartford’'s failure to pay
compensation benefits; rather, it arose out“tife injury she sustained as a result of the
insistence of the insurance company that she be examined aghiat”189, 492 A.2d at 1273.
Therefore, Young maintained “that the injurigsed upon arise out of an incident which is
separate and distinct from the initial work-rethtassault so that any medical expenses and
disability resulting from the secondcident are not covered by the Actld. at 189-90, 492
A.2d at 1274. In response, Hartford arguinder alia, that the Act was Young's exclusive
remedy under the A¢t.

The Maryland Court of Appeals said, at 189, 492 A.2d at 1274: “This Court has held
that, depending on the circumstas, death benefits under the Ay be paid where the worker
has in fact committed suicid8ee Baber v. Knipp &ons, 164 Md. 55, 163 A. 862 (1933).” The
court continued, 303 Md. at 191, 492 A.2d at 1274:

[T]he fact that the declaration before usrég that the plaintiff's injuries are self-

1 The insurer relied on the predecessomustatMd. Code (1957, 197Repl. Vol.), art.
101, 8§ 15supra
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inflicted in an attempted suicide does not, in and of itself, mean that Hartford's
exclusivity argument is foreclos€d.A suicide attempt is not always an
intervening cause which breaks the nekesveen the accidental injury and the
injury suffered in the suicide attempt.&ssue turns on the facts in a given case.

Further, the¥oungCourt saidjd. at 193, 492 A.2d at 12{&mphasis added):

[T]he allegations set forth an unbroken chain of proximate causation which
continues from the emotional trauma suftene the assault arising out of and in
the course of Young's employment on @od through the attepted suicide.
Under Young's pleading the injuries sute in the suicide attempt are an
aggravation of the work-related injury Under the allegations, the entire
emotional illness is compensable under the Athe next question is whether
Hartford, which is not the employer, jeys an exclusivity defense to Young's
negligence claim.

In its discussion, theYoung Court referred to 2A Arthur Larson,HE LAW OF
WORKMEN'S COMPENSATION 8 72.97 (1985), which provides: “[Adistinction should be drawn
between the carrier's function phymentfor benefits and serviceen the one hal, and, on the
other, any function it assumes in the way of di@gbhysical performanacef services related to
the [Act]. For negligent performance of the latter it should be liable in tort as a ‘person other than
the employer’ . . ..” (emphasis addedjoung,303 Md. at 195, 492 A.2d at 1276.

The court explainedd. at 195-96, 492 A.2d d276-77 (emphasis added):

[W]e shall assume that the referral Hgrtford of Young to Dr. Henderson for an

examination and report is prapeto be classified as claims investigation activity

by the insurer, even though substantial argumenbuld be made that such

examinations and evaluations may contigbto diagnosis and treatment as well.

Claims investigation is one of thergees which the employer buys from the

compensation insurance carrier. Young's @etion treats Dr. Henderson as an

independent contractor vésvis Hartford. Hartforddid not render the subject

claim evaluation servicethrough its employees for Young's employer.

Consequently, even under the tesgigested by Professor Larsbenefits under

the Act would be the exclusive remedy for Young against Hartford under count |

[i.e., negligence]. As to count | we klothat the trial court properly entered

judgment for Hartford.

But, theYoungCourt reversed the trial court as to the claim for intentional infliction of

emotional distresdd. at 186, 492 A.2d at 1272. It statédl, at 200, 492 A.2d at 1279: “We
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hold that at least one way in which an inswan become liable for damages for an intentional
tort committed on a claimant is if the injury teethlaimant results from the deliberate intention
of the insurer to prodecsuch injury.”

In reviewing the elements ofaltort of the intentional infliction of emotional distress, the
court recognized “a limitation on the tortltl. at 197, 492 A.2d at 1277. ribted that a party “is
never liable ... where he has done no more thansist upon his legaights in a permissible
way, even though he is well aware that such iesc is certain to caugsenotional distress.™
Id. (quoting Restatement (Second) of Torts 8#866), Comment G). Therefore, it determined
that the suit did not state a caudeaction for intentional infliction of emotional distress merely
because Hartford “insisted on a further examamaby a doctor of its own choice, to assess
Young’s current condition.” Young,303 Md. at 197, 492 A.2d at 1277. But, based on the
additional allegations in the suit,concluded that a claim hadén pleaded. In particular, it
pointed to the allegations (which Young ultimgtelould have to prove) that the “sole purpose”
of the second examination was “to harass” Young to abandon her claim or “into committing
suicide.” Id. at 198-99, 492 A.2d at 1278. Ofport here, the court reasoned, at 199, 492
A.2d at 1278:

If the “sole purpose of Doctor Henden’s examination” is proven and

found to be as alleged, éh the physician conspiredith Hartford to harass

Young into abandoning her claim or into committing suicide because the

allegation excludes any proper medical claims-evaluation motive for the

examination. Under such a finding Hartfovould not have been exercising its

legal rights in a permissible way. Conwys if Dr. Henderson is found to have

conducted a bona fide examination, the privilege would apply, even if Hartford

intentionally proceeded knowing the exaation would cause Young such severe
emotional distress as to satishe elements of the tort.

Gallagher, 303 Md. 201, 492 A.2d 1280, also providpsdance. There, a workers’

compensation claimant and his wife sued thempensation insurer, based on a failure to timely
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pay disability benefits and medical bills in accordance with the Attat 204, 492 A.2d 1281.
The plaintiffs alleged counts of negligence, “Tious Delay in Payment,” intentional infliction
of emotional distress, and “’consortium.”1d. (quoting plaintiffs). The trial court entered
judgment for the insurer on demurrer, on theugd that the Act’s remedy was exclusivd.

The Maryland Court of Appeals determined ttne trial court’s “hadling was too broad”
because the plaintiffs’ claim of intentional mcfion of emotional distress was “not legally
precluded by the exclusivity of compensationltl. Thus, the court rejected the insurer’'s
contention “that the insurer enjogs exclusivity defense for all activity in the claims process,
including intentional torts.”ld. at 208, 492 A.2d at 1283. Nevertss, the court concluded that
the plaintiffs failed to state a viable cause of action for intentional infliction of emotional
distress.ld. at 210, 492 A.2d at 1284.

The court accepted that the insurer “made ldbel@ate decision not to pay” benefits, in
violation of a Commission orded. at 210, 492 A.2d at 1284. Yet, it regarded as “rare” the case
in which “facts arising out of the nonpaymentvadrkers’ compensation hefits can satisfy the
elements of the tort,it. at 211, 492 A.2d at 1285, and conclddbat the plaintiffs “woefully”
failed to state a claim for intentidnafliction of emotional distressld. Acknowledging that “it
is conceivable that the tort might bermmitted by means of withholding benefitsd’ at 212,

492 A.2d at 1285, the court nonethelegicated that the plaintiffisiust allege conduct that goes
“beyond all possible bounds of decency ... ance][utterly intolerable in a civilized
community.” Id. at 211 492 A.2d at 1285 (citation omitted). On that basis, the court remanded
to permit the claimant to amend the clalth.at 213 492 A.2d at 1285 .See also Great Atlantic

& Pacific Tea Co., Inc. v. Imbragugli®46 Md. 573, 589, 697 A.2d 885, 893 (1997) (“In sum, a

workers' compensation self-insurer cannot use d@sistas such to shield itself from the normal
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obligations attendant upohdse acts unrelated to its role as@kers' compensation insurer.”).

Abrams v. City of Rockville, supr&8 Md. App. 588, 596 A.2d 116, is also noteworthy.
There, a child and her parents brought suit ifdentional infliction of emotional distress,
because the child was allegedly traumatizedalpopular horror movie shown during an after
school program. The trial court granted summadgment in favor of the defendants. As to the
intentional tort claim, the Maryland Court &pecial Appeals affirmed, concluding that the
plaintiffs failed to satisfy the firdivo elements of the tort. It saidl. at 599-600, 596 A.2d at
121:

[R]easoning minds could perhaps differ owehether the showing of this movie

to a seven-year-old, or #dndrea in particular, was a 8@ or unwise, prudent or

negligent thing to do; but a reasoning mind could noperly conclude that the

defendants desired to inflict emotionastiéss on Andrea, or that they knew that

such distress was substantially certain to occur, or that they acted in deliberate

disregard of a high probability that cu distress would follow. Indeed, it

demonstrates quite the oppgeghat there was some concern over the possible
effect of some parts of the movie on tttaldren, but that efforts were made to

assure that the young viewers would notdeersely affected, and that there was

no indication during thehowing of the movie that thoséforts were unavailing.

The cases discussed above teach that thgasibes of Count One, in the light most
favorable to Plaintiffs, are wodty deficient in satisfying the exacting burden of being “extreme
and outrageous” so as to “go beyond all possisbunds of decency, and to be regarded as
atrocious and utterly intoldoée in a civilized society."Farasat 32 F. Supp. 2d at 247-48
(quotingHarris, 281 Md. at 567, 380 A.2d at 614).

To be sure, Defendants had knowledge of Risspess’s long history of mental illness,
including her suicidal igations; the Insurers paid her medidaims, apparently without dispute,
for years. Of relevance here, Ms. Respess wasthbsed at Sheppard Pratt from early January

through late April of 2008, and there is no contmtihat the Insurers played any role in the

decision to discharge her. Néwmver, shortly before her discharge, Ms. Respess repeatedly
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expressed concerns to hospital personnel abouintpending discharge, her ability to obtain
adequate care at home, and her suicidelations. Her husband unsuccessfully sought
supervised care. Nevertheless, Mssfiss was discharged on April 25, 2008.

A few days after Ms. Respess’s discharthee home health care nurse and a former
treating physician asked the Insig¢o approve 24 hour supervised care for Ms. Respess. The
Insurers’ refusal to approve that request is at issue here. But, significantly, there is no allegation
that, after her discharge, a#ting physician sought 2abur supervision, anthat the Insurers
declined that request. Moreover, theseno allegation (such as was alleged¥mung that the
Insurers’ “sole purpose” in denying the requést 24-hour supervision was “to harass” Ms.
Respess “into abandoning her claim or into committing suicide. . . .”

The Insurers are not health care providednder the facts alleged, and all reasonable
inferences drawn from the facts, their failureatghorize 24-hour supervised care, as requested
by a nurse, as well as a doctor who had natmemed Ms. Respess in connection with the
request, does not amount to the kind of extreand outrageous conduct necessary to constitute
the tort of intentional infliction of emotional distresSee, e.g., Moore v. Western Forge Corp.
192 P.3d 427, 435 (Colo. App. 2007) (stating that titheden on claims administrators to guard
against suicide would be extremely high becahsy would be required to make judgments
about the mental health of insureds. Clamasninistrators do not have special expertise or
professional training with whicto make such judgments.ert. denied2008 Colo. LEXIS 766
(Colo. 2008).

II. Count Two: Gross Negligence
Plaintiffs allege that Defendants “haddaty to employ reasob& measures” when

“managing the medical and psychiatric treatmerRatiricia Respesss.” Compl.  45. They aver
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that Mr. and Ms. Respess experienced “severesatidme emotional distress” as a result of the
Insurers’ “gross and reckless” card in refusing to authorize Z4dour supervised care for Ms.
Respess, and that this distress led Ms. RespedaKée her life, which would not have occurred
but for the actions of the Defendangshployees, servants and/or agentsl” Y 45, 46, 47, 49,
50. According to Plaintiffs, “Bfendants’ employees, servarsd/or agents[] conduct was
wanton, extraordinary, outrageous and in utterediard of plaintiff Patri@ Respess’ life.”Id. 1
487

Defendants counter that, under Maryland law, there is no cause of action for grossly
negligent infliction of emotional distress. MoreovBefendants maintain that they “do not owe
any tort duties to Plaintiff or decedent” and that their
denial of authorization for 24-hogare “was not the proximatause of decedent’s deathSee
Memorandum 2see alsoReply 7. Accordingly, they argue that Plaintiffs have not stated a
viable cause of action f@ross negligence.

In Maryland, “[g]ross negligence has besguated with ‘wilful and wanton misconduct,’
a ‘wanton or reckless disregard fomman life or the rights of others.Foor, supra 78 Md. App.
at 175, 552 A.2d at 956 (citations omittedee Romanesk v. Rp248 Md. 420, 423, 237 A.2d
12, 14 (1968) (“‘a wrongdoer is guilty of grossgligence or acts wantonly and willfully only
when he inflicts injury intentionally or is so uteindifferent to the right®f others that he acts
as if such rights did not exist™) (citation omittedyells v. State1l00 Md. App. 693, 702-03, 642
A.2d 879, 883-84 (1994) (statingathgross negligence “impliesalice and evil intention”)

(citations and quotations omitted).

1> Count Two is captioned “Gross Negligencéfdwever, Plaintiffsdo not use the words
“gross negligence” in the text of their Complagmtin their Opposition. Rher, Plaintiffs state
that Defendants’ conduct was “gross and reckless.”
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McCoy v. Hatmakerl35 Md. App. 693, 699, 763 A.2d 1233, 1236 (2006jt. denied
364 Md. 141, 771 A.2d 1070 (2001), is instructiw&hile William McCoy was driving his co-
worker to their place of employment, McCoyisad dropped down and the car swerved off the
road. Id. at 699, 763 A.2d at 1236. The co-workerhiped the steering wheel and engaged the
emergency brake to prevent the car from hitting parked vehidttesat 699-700, 763 A.2d at
1273. After the car came to a stop, McCoy wdkr®nresponsive and making a gargling noise.
Id. at 700, 763 A.2d at 1273. The co-workemgflad down a passing police vehicle. Upon
checking McCoy'’s pulse, the policeman told tteeworker that McCoy had a “'small pulse,”
and he called for assistandel.

Officer Schwaab, who was qualified as atfissponder and EMT, arrived on the scene
within a minute of hearing the call for assistant#. Officer Schwaab didot feel a pulse and
was about to start cardiopulmonary resusioita (“CPR”) when he noticed an ambulance
rounding the cornerld. Officer Schwaab then “greetedetmbulance crew with the news that
McCoy was in full cardiac arrest” and “Parametiatmaker ran to McCoy’s car and assessed
his condition.” Id. at 701, 763 A.2d at 1273. Based on his observatiotes, alia, that McCoy
had no pulse, had dilated angefil pupils, had released bodilyifis, and had a decreased body
temperature, Paramedic Hatmaker determined that McCoy “was dead and was not a viable
candidate for resuscitationld. at 701, 763 A.2d at 1237.

McCoy'’s wife, individually ad as personal representatfeMcCoy’s estate, brought a
wrongful death and survival action, claiming théatmaker, Schwaab, and others were grossly
negligent in failing to rendeappropriate aid to McCoyld. at 701-02, 763 A.2d at 1237-38.
According to the plaintiff, the emergency meali responders failed to follow established

emergency protocols, set forth in the Marylétdte Protocols for Cardiac Rescue Technician
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and emergency Medical Technician/Paramedic Guidelines for deceased cases (“MIEMSS
protocols”). Id. at 701-02, 763 A.2d at 1238 (quotin@ipltiff-appellant).

The trial court granted summary judgment the defendants on the ground that the
plaintiff failed to set forth a prima facie casegbss negligence, the standard for determining
liability under the Good SamaritaAct, Md. Code (1998 Repl. V§).8 5-603 of the Courts and
Judicial Proceedings Article (“C.J.")d. at 705, 763 A.2d at 1239-40. On appeal, the Maryland
Court of Special Appeals concluded that amprein medical judgment did not constitute gross
negligence.ld. at 708, 763 A.2d at 1241. @hport here, the court saidi. at 713-14, 763 A.2d
at 1244 (emphasis added):

We agree with the [trial] court's reasoning and believe it to be consistent
with the standard we expressediaum[v. Gigliotti, 80 Md. App. 559, 568, 565
A.2d 354, 358 (1989) (emphasizing the standhed “gross ndggence has been
equated with ‘wilful and wanton misconduda, ‘wanton or reckless disregard for
human life or for the rights of others.™) (citation omitt&]) Were we Baltimore
City officials responsible for Hatmaker's job performance, we might recommend
retraining in the protocols of emerggncare, or even disciplinary actioAs
judges, however, we cannot equate a Wweénded error in medical judgment-
even if it costs the patient's life-wittamton and reckless disregard for the life of

'8 In Tatum an individual sufféng from a severe asthma attack requested emergency aid
and subsequently died. 80 Md. App. 559, 562dA354. The paramedics had escorted the
individual to the ambulance, rather than transpon by stretcher, and did not administer much
oxygen, because the individual “resistedd. at 562-63, 565 A.2d at 355. Paramedic Gigliotti
testified that the victim slid off the ambulansdiench seat and fell on the ambulance floor when
the ambulance rounded the cornkt. at 563, 565 A.2d at 355. The ambulance report, signed by
Gigliotti, provided that the victim “was ewscious, stable, pupils normal, and pupils were
equal.”” 1d. The emergency room nurse, however, testithat the victim “was in complete
respiratory and cardiac arrest when she encountered hiim."When askedinter alia, ‘whether
the administration of oxygen in the ambulancauld have permitted Norman Tatum to survive
this attack?,” he responded part that ‘lack of oxygen ishe main reason why Mr. Tatum
showed the findings that he showed at autogsg,| infer from that caused his death...Id.

On appeal, the court discussed whetherabigons of Paramedic Gigliotti constituted
gross negligence under th@@l Samaritan Statutdd. at 565, 565 A.2d &856. It determined
that the trial judge properlgranted summary judgment, stat “[A]lthough the actions of
defendant Gigliotti may have amounted to negligence, they do not ghgesflgreshold of gross
negligence.”ld.
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that patient Medical protocols seek to estahlibest practices for successfully

treating certain conditions. Failure to follow such protocols might sometimes be

deliberate, but more often than not, wdidee, such failure to heed them during

an emergency would be purely accidentald, therefore, at most simple

negligencé. Even resolving all inferences in appellant's favor, the undisputed

facts here simply do not show that Hatmaker's failure falls into the former
category.Appellant cannot point t@any facts that showe made a deliberate

choice not to give McCoy ehance to surviveand, at the end of the day, it is

deliberateness that lies at the core of the Tatum standard of willfulness and

wantonness.

In reaching its decision, the court pointed te timdisputed facts concerning the efforts to
assess the decedent’'s condition and save has liThese included an extensive physical
examination of the victim, despite tfedlure to follow other protocolsid. at 708, 763 A.2d at
1241.

Here, as already discussedg tict is the exclusive remedygxceptif “a covered
employee is injured or killed as the result of theliberate intent of the employer [or insurer] to
injure or kill the covered employee . . .” L.&E.9-509(d). As indicated, the Complaint fails to
allege facts that, if proved,omuld establish the egregious andilErate wantonness required to
set forth a claim for gross negligencgee, e.gflood, supra 230 Md. 373, 379, 187 A.2d 320
(in suit brought by claima against the worker’'s compensatiasurer for negligent selection of
physicians, the employee was “barred from brindimg action against the appellee-insurer as to
the alleged malpractice of the physiciaasommended by it to the appellant$ge also Great
Atlantic, supra 346 Md. at 586 n.9, 587, 697 A.2d8&t1, 891 n.9 (1997 explaining thaFlood
was not so broad as to standr‘the proposition that an employee can never maintain an action
sounding in tort againshis employer's workers’ compensaticcarrier for alleged acts of
negligence that result in a work-related injuripfit adding: “Obviously, ithe negligence of a

workers' compensation insurer injures an employee of its insouéslde the employment

context a direct action unencumbered by the Wosk@ompensation Act would certainly lie.”)
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(Emphasis added.)d. at 586 n.9, 697 A.2d at 891 n.9.
[11. Count Three: Wrongful Death

As the spouse of the Decedent, Mr. Ressphas brought a claim for wrongful deHth.

He avers:
That as a direct and proximate resflthe breaches dhe duties by the

Defendants in causing the death of PatrRé&spess, the Plaintiff James Respess

as the husband of Patricia Respes8esed pecuniary loss, mental anguish,

emotional pain and suffering, loss of sgi loss of comanionship, loss of

comfort, loss of protection, loss of malitare, loss of att¢ion, loss of advice,

loss of counsel, loss of training and loss of guidance.
Compl. 1 56.

In their Memorandum, Defendants did not sfeally focus on the wrongful death claim.
In their Opposition, Plaintiffs briefly addss the wrongful death claim, stating:

Plaintiff understands that in order ppove the count of gross negligence and

sustain the wrongful death action against the Defendants, Plaintiff “must prove

that the defendant’s action . . . resultedhe decedent’s having an uncontrollable

impulse to commit suicide, ‘in the sernbat the decedent could not have decided

against and refrained from killing [herself], and because of such uncontrollable

impulse, the decedent committed suicide.[]”
Opposition 17 (quotindistrict of Columbia v. Peterss27 A.2d 1269, 1276 (1987)) (citation
omitted). In their Reply, Defendants argue that “Plaintiff’'s Claims for Gross Negligence and
Wrongful Death Should be Dismigké because there is no causeaofion for grossly negligent
infliction of emotional distress, and because lm#ims are based on a duty that does not exist.
SeeReply 7.

Maryland’s Wrongful Death Act is set forin C.J. (2006 Repl. Vol., 2010 Supp.) 88 3-
901 through 3-904. C.J. § 3-902, titled “Liability for death,” provides that wrongful death

actions “may be maintained against a person wha®ngful act causesdhdeath of another.”

1 Mr. Respess has not cited angtstory authority for his claim.
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C.J. 8§ 3-902(a). “[A] wrongfutleath action is brouglity the relatives of # decedent, seeking
recovery for their loss as a réisof the victim's death.”Jones v. Prince George’s CounS41 F.
Supp. 2d 761 (D. Md. 2008) (citation omitted). Swachaction “is brought in the name of a
person entitled to recover . . . .Williams v. Work192 Md. App. 438, 452, 995 A.2d 744, 753
(quotingWalker v. EssexX318 Md. 516, 523, 569 A.2d 645, 648 (1990§xt. grantedsub nom.
Ace American Ins. Co. v. Williané15 Md. 607, 4 A.3d 512 (2010%ee Eagan v. CalhouB47

Md. 72, 698 A.2d 1097 (1997) (a wrongful deathi@at“is brought by a spouse, parent, or child,
or a secondary beneficiary who was wholly degent on the decedent, to recover damages for
his or her own loss accruing from the decedent's dddthjed States v. Streide329 Md. 533,
620 A.2d 905 (1993).See alsoC.J. § 3-904(d) (“damages awarded . . . are not limited or
restricted by the ‘pecuniary loss’ or ‘pecuniarynbt’ rule but may include damages for mental
anguish, emotional pain and suffering, losssotiety, companionship, comfort, protection,
marital care, parental care, filieare, attention, advice, counsigining, guidance, or education
where applicable for the death of . . . (1) A spouse; . ...").

In order for a beneficiary to maintain aomgful death action, there must have been a
“wrongful act,” defined as “an act, neglect, default including a fenious act which would
have entitled the party injured to maintan action and recover damages if death had not
ensued.” C.J. 8§ 3-901(e). Benjamin v. Union Carbide Corpl62 Md. App. 173, 188-89, 873
A.2d 463, 472 (2005xff'd sub nom. Georgia-Rdfic Corp. v. Benjamin394 Md. 59, 904 A.2d
511 (2006), the Maryland Court of Special Appeatplained: “We interpret the definition as
meaning that the decedent must have l@d®a to maintain a compensable actasnof the time
of death In other words, in order for an act to be wrongful, the decedent must have had a

compensable action as of death.” (Emphasis irir@iy However, “. . if a defense existed to
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the decedent's action prior to death, theres wa viable action to abe and, similarly, no
wrongful act for wrongful death purposedd. at 189, 873 A.2d at 472.

Austin v. Thrifty Diversified, Inc76 Md. App. 150, 543 A.2d 889488), is instuctive.
In that case, the parents oflaceased worker brought an actfonthe wrongful death of their
son, alleginginter alia, that the employer negligently failéol maintain equipment used by their
deceased sond. at 152, 543 A.2d at 890. At trial, the employer moved for summary judgment,
claiming that the parents’ exdive remedy was under the Add. at 152, 543 A.2d at 890-91.
The trial court granted summajydgment for the defenseld. at 152, 543 A.2d at 891. On
appeal, the Maryland Court of &pal Appeals determined that the employee was injured in the
course of his employment even though, attthee of his death, he was using the employer’s
equipment to work on a personal project, with permission to dddsaat 154-55, 543 A.2d at
892. Under that circumstance, the court determined that the remedies under the Act were
exclusive. Id. at 155, 543 A.2d at 892.

Here, the plaintiffs have not set forth vialslaims for intentional infliction of emotional
distress or gross negligence. But, even assuming that the Complaint adequately alleges that the
Insurer was negligent, the remedies providedeurthe Act to the spoasof a deceased worker
are exclusive if the Employer/Insurer was merely negliggag, e.g L.E. 8§ 9-501 (requiring
compensation to “the dependents of the calemmployee for death of the covered employee”
resulting from accidental injury); L.E. 8§ 832 (requiring compensation to dependents of the
covered employee for death of the covered egg® resulting from an occupational disease);
L.E. 8 9-678 (“A dependent of a covered employe is entitled to compensation for the death
of the covered employee resulting from an aatialepersonal injury or occupational disease

shall be paid compensation in accordance with this Part Xl of this subtitle.”); L.E. § 9-681
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(establishing the amount of dediénefits to be paid “individualwho were wholly dependent on
a deceased covered employee at the time of destifting from an accidental personal injury or
occupational disease”); L.E. 8682 (establishing the amount of death benefits to be paid
individuals who were partly depdent). Given that Mr. Respefssled to plead a claim outside
the purview of the exclusivity provision,shWWrongful Death Glim must fail.
CONCLUSION

The Defendants’ Motion to Dismiss the Cdaipt is GRANTED, wthout prejudice.

The Court shall grant Plaintiffs twenty (283ys leave to amend the ComplainGeeFed. R.

Civ. P. 15(a) (leave to amend “shall be freely givéhen justice so requires”). A separate Order

follows.

Date: February25,2011 /sl
EllenLipton Hollander
UnitedState<District Judge

26



