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MEMORANDUM

Alistate Insurance Company (“Allstate”)ibgs this suit against defendant Jennifer
Warns! a former Allstate claims adjuster whogag@ working for a plaintiffs’ law firm with
litigation pending against Allstateissureds. Allstate seeks maoawy and injunctive relief for
Warns’ alleged breach of fiduciary duty anedch of contract. Now pending before the court
are (a) Warns’ renewed motion for summarggment, (b) Allstate’s motion to seal its
opposition to Warns’ renewed motion for summjggment, (c) Warns’ motion to strike
Allstate’s Exhibit N from its opposition to Wias’ renewed motion faummary judgment, and
(d) Alistate’s motion to seal the declaratiaiDavid I. Ackerman and Kenneth J. Pfaehler,
submitted in opposition to Warns’ motion to strike Exhibit N. The issues in this case have been
fully briefed, and oral argumemtas held on November 7, 2013. For the reasons stated below,
the court will grant in part and deny in part sl motion for summary judgment, grant in part

and deny in part Allstate’s motn to seal its opposition, deny Warmsotion to strike Allstate’s

1 Jennifer Warns is referred to as “Jennifer Allen some of the documents attached to the
parties’ motions and responses.
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Exhibit N, and grant in part and deny in palistate’s motion to seal the declarations of
Ackerman and Pfaehler.
BACKGROUND

For thirty-three years, from February 196/4July 2010, Warns worked as a claims
adjuster at Allstate’s Baltimore Claims Offic&he was responsible for handling lead paint
liability claims against Allstate’s insuredgAff. of Michael Kevin Bary, ECF No. 116-16 at
10.) Initially, Warns handled all thedd paint claims in the officeld() But eventually, the
caseload became too big for one person, and in June 2004, the lead paint claims were split
between Warns and claims adjuster Melynda Taysloh) As a claims adjuster, Warns worked
with defense counsel for Allstate and comneaited with them regarding strategy, analysis,
evaluation, and factual issuieslead paint lawsuits agast Allstate’s insureds.Sge idat § 14;
Aff. of Benjamin L. Kirson, ECF No. 116-43 at {1 11-42e alsdVNarns tr., ECF No. 116-2, at
186:6—190:33 Warns also maintained files frame early 1990s t8010 on the lead paint
litigation; those files included lis of properties owned by Allstate’s insureds and information
regarding lead paint testing, lead paint violation notiaed,insurance coverage on the

properties. $eeAff. of Barry at {1 8, 10, 19.)

2 Warns initially stated that sheittnot participate in the formuian of strategy,” (First Decl. of
Jennifer Warns, ECF No. 15-1 at § 53), but acogydd her supervisor &tlstate, she requested
legal advice from attorneys at various law firmesjuested and received legal memoranda related
to lead paint litigation, decided with counseletler to bring certain oss-claims and counter-
claims, and was consulted on anaglgn a lead paint matterS¢eDecl. of Barry, ECF No.

116-19 at  10.) Similarly, Warns claimed in fiest declaration that she “knew nothing about
discovery or the strategy or taxs governing it,” (FirsDecl. of Warns at $1), but according to

her supervisor, Warns attended depositions of witnesses and requested other deposition
transcripts. $eeDecl. of Barry at 11 9, 10b, 10c, 10e.) There are other inconsistencies between
Warns' initial description of hawork at Allstate and her supererss description of her work.
(CompareFirst Decl. of Warns at § 52 (claimingathshe was not involdein selecting or

evaluating expertsyyith Decl. of Barry at § 11fsuggesting that Warns was involved in the
analysis of an expert witness for Allstate).)



As a condition of her employment, Warns did not sign a noncompete agreement, but she
acknowledged her receipt of the Allstate Cod&itbiics (“Code of Ethics” or “Code”), and her
agreement to it, in both 2009 and 2018e42009-2010 Annual Compliance Confirmation, ECF
No. 116-10; 2010-2011 Annual Compliance Confitiora ECF No. 116-11.) The Code of
Ethics provided in relevant gahat: “Allstate considers guioyees’ and customers’ personal
data to be confidential information and information assets. As such, when working with this
data, employees and other authorized users takistnecessary precautions to ensure the
protection and privacy of thioofidential information.” (Code dEthics, ECF No. 116-5, at 34.)
The Code of Ethics also stated that the tatls employee is “responsible for safeguarding all
information under your control,” and this infortiam may only be shared with “people with a
legitimate need to know.”ld. at 24.) It further admonishetl¥ou may not appropriate for your
own personal benefit information which Allstate has a propreaty interest. You or another
person may not derive personal benefit from wnftial or ‘inside information’ that you
obtained in the course of your work.ld(at 19.)

Allstate first heard of Whas’ relationship with David\lbright, Jr.—an attorney at
Bennett & Albright, P.A> who represents plaintiffs ie&d paint litigation, including cases
against Allstate—in July 2009Aff. of Melynda Tayson, ECF No. 116-38 at 1 9.) Around that
time, Warns had hosted a party at her honet) (Among those in attendance were Albright and
other members of the plaintiffs’ barld(, see alsAff. of Barry at § 25.) On July 14, 2009,
Allstate managers met with Warns to counselrbgarding the Code of Bits and to tell her not
to repeat the event. (Aff. of Barry at § 28 alscAff. of Barry, Ex. B., ECF No. 116-18.)

Specifically, Allstate managers advised Watiat even innocemictions may have the

3 At that time, the firm was known as Bennett & Albright, P.A. The firm was later called The
Law Offices of Daid Albright, Jr.



appearance of wrongdoing, and unautteat conversations with platffs’ attorneys regarding
ongoing lead paint litigation maygpardize Allstate’s defense those matters. (Aff. of Barry,
Ex. B.) During this conversation with Allstateanagers, Warns did not disclose her social
relationship with Albright. $eeWarns tr. at 389:6-390:7.)

Later deposition testimony and an affidavit revealed that Warns and Albright had a social
relationship around the time @Warns’ conversation with Allstate managerSed idat 389:22—
390:11; Albright tr., ECHNo. 116-3, at 47:18-48:2.) According\idarns, she first met Albright
in 2000, and by 2009, they were meeting on a sbaisis at least monthly. (Warns tr. at 380:3—
8, 382:14-18.) While Warns was still employedbstate, she and Allight would meet for
dinner or to go for walks.Id. at 381:21-382:3FeeAlbright tr. at 157:17-158:19.) According
to Tayson, from about fall 2009 to the bagng of July 2010, Warns showed her items—
including cards, flowers, cookiesnd candies—that Albright had seather. (Aff. of Tayson at
1 10.) Warns and Albright both maintainedtiiduring their social meetings, they only
discussed personal matters and did not discushiagytelated to Allstate. (Warns tr. at 381:21—
382:8; Albright tr.at 157:20-22, 158:22-159:2.)

Warns submitted her resignation from Adi® on June 9, 2010, and remained employed
there until July 2, 2010. (Aff. of Barry at § 31She told colleagues Atlstate that she was
leaving for personal reasons, including her diegishe did not mention any plans to take a
position at Bennett & Albright. See id.see alsAff. of Tayson at { 14.)Less than a week after
Warns left Allstate, Tayson, an Allstate co-workaould not locate thelés Warns kept on lead
paint litigation. (Tayson tr., ECF No., 116&,70:2—-71:17, 75:12-15According to Tayson,
there were “approximately one to one a half drawers full of these documddtsat 70:12-13.)

Moreover, Tayson maintained that “[tlhere was@ason for anyone else to take” the folders, as



she and Warns were the only two adjustersenatifice who handled legohint litigation. See
id. at 75:16-76:10.) According to Peter Fargsbar an Allstate supervisor, a “blue binder”
containing “information that [Warns] had gatadrover the course of many years of handling
lead paint, especially with Stanley Rochkiradso went missing from the office after Warns’
departure from Allstate. (Farquharson BECF No. 116-9, at 26:7-17, 28:6-10, 66:17-19.)

After her resignation Warns attempted to ofeeehome business, but later she was hired
by Albright to work atBennett & Albright. SeeWarns tr. at 46:17-49; 133:3-9.) Albright
maintained that he did not want Wadwng “secretarial work” at the firm.ld. at 46:14-47:5.)
Rather, according to Albright, Warns was hireavtark on uninsured claims. (Albright tr. at
45:17-22.) Before Warns was hired, Bennett &right did not employ anyone whose only task
was to work on uninsured casedd. @t 46:1-4.)

In the three years prior Warns’ departure from Allsta, Bennett & Albright filed
approximately fifty-five lead paint cases against Allstate’s insuredeA(Istate’s Supplemental
Objections and Answers, Ex. 3, ECF No. 116u#}he two years following Warns’ departure
from Allstate, the firm filed more than one hundtedd paint cases agaidIstate’s insureds.
(Barry tr., ECF No. 116-7, at 65:11-18.) Ovadrtthcases were filed against Rochkind, an
Allstate policy holder. $eeAllstate’s Supplemental Objections and Answers, Ex. 3.) Several
other cases named Benjamin Kirson, an Atistasured who owned rental properties in
Baltimore, as a defendantSdeAllstate’s Third Supplemental @dxtions and Answers, EX. 2,
ECF No. 116-6.) Although Michael Barry, Warnsttwer direct supervisor at Allstate, believed
that the increase in cases indicateat Warns helped Albright iilistate matters, he offered no
direct proof that Warns sharednfidential information gathered from her employment at

Allstate. SeeBarry tr., Ex. 5, ECF No. 111, at 67:13-20.) Likewise, although Kirson was



concerned that Warns shared confidentialrimi@tion gleaned at Allstate with her new
employer, he offered no evidencatlhis was taking place S€eAff. of Kirson at § 28.)
Farquharson also believed that Warns shared atfad Allstate informaon with Albright, but
could offer no proof that sheatilosed this information.Sge, e.g.Farquharson tr., Ex. 7, ECF
No. 111, at 83:19-85:1.)

Albright provided a number of reasons for the increase in litigation against Allstate,
unrelated to Warns joining the firm. For instanpAlbright uses a projetary search engine,
which provides the names of tenants at a padrgroperty known to k& chipping, peeling,
and flaking paint. $eeAlbright tr., Ex. 4, ECF No. 115t 131:1-132:3.) Once the search
engine identifies the tenants that have livethatproperty, Albright’s fim sends letters to the
potential clients. I¢l. at 133:15-134:3.) Albrigtdlso receives referrals from other lawyernsl. (
at 185:11-16.) Finally, in Augu2008, Albright hired his mothedpdie Albright, to increase
the volume of his business by establishing leadpossible claims with ministers, heads of
community groups, community activists, asttier individuals and organizationdd.(at 27:5—
10, 114:3-115:1.)

During Warns’ tenure at Bennett & Albright\Wieneasures were taken to ensure she did
not work on cases involving Allstate. For instarfdes involving Allstate’s insureds were not
segregated or marked with a warning that tileyuld not be accessed by Warns. (Albright tr.,
ECF No. 116-3, at 168:15-18, 285:14-22.) Accordinglbright, he was unaare of any effort
to prevent Warns from accessing Allstate matters on the firm’s case management dystam. (
168:19-169:3.) In addition, attorregt the firm were not tolt refrain from discussing
Allstate matters with Warns.Séed. at 284:8—-285:1%ee alsad. at 167:4-8.) Indeed, in June

2011, Albright sent an email to Warns regarding a negotiation for settlement of multiple Allstate



cases. $eeEmail to Jen Allen, ECF No. 116-12.) Warns also was involved in cases where
Rochkind was a defendantSde, e.g.Email to Jackie Pena, ECF No. 116-13.)

Similarly, Warns was involved in tHeulghamtrial in which Patrick Connor—a lead
paint expert with whom Warns had worked wehalt Allstate—testified for the defens&egé
Warns tr. 646:20-648:5ee als@pp’n to Mot. for Summ. J., ECF No. 116, at 50The parties
agree that, during theulghamtrial, Albright cross-examine@onnor using a particular exhibit,
but they do not appear to agree on whethemd/abtained the exhibit from Connor during her
employment at Allstate.GompareMot. for Summ. J., ECF No. 111, at 5wbth Opp’n to Mot.
for Summ. J. at 49-51.) According to Warsise obtained the exhtldrom a manufacturer.
(SeeMot. for Summ. J. at Gee alsAlbright tr., Ex. 4, ECF Nolll, at 41:8-41:13.) Allstate,
however, suggests that Warnsahbed the exhibit when shé&ended a March 2008 meeting at
Rollins, Smalkin, Richards & Mackie, LLC, dag which Connor gave a presentatioGe¢
Opp’n to Mot. for Summ. J. &9-51;see alsd-irst Decl. of Warns at § 19.)

The court denied Warns’ motion to diswior for summary judgment on February 29,
2012. The parties then proceeded to disggwend on October 15, 2012, the court denied
without prejudice Warns’ motion for summgndgment. On April 2, 2013, Warns filed a
renewed motion for summary judgment. Altstaesponded on April 26, 2013, and also moved
to seal its response. On June 6, 2013, Warn®dto strike Allstate’s Exhibit N from its
response in opposition to Warns’ motion for summadgment. Allstate filed its opposition to
Allstate’s motion to strike on June 24, 2018dadditionally, moved to seal the accompanying

declarations of Ackerman and Pfaehler.eourt held oral argument on November 7, 2013.

* Allstate was not a party to tfellghamcase.
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ANALYSIS
a. Motion for Summary Judgment

Warns moves for summary judgment pursuariederal Rule of Civil Procedure 56(a).
Rule 56(a) provides that summanggment should be granted “ifdhmovant shows that there is
no genuinedispute as to anyaterial fact and the movant is entitléo judgment as a matter of
law.” Fed. R. Civ. P. 56(a) (emphasis added)hether a fact is material depends upon the
substantive lawAnderson v. Liberty Lobby, Inel77 U.S. 242, 247—-48 (1986). Accordingly,
“the mere existence sbmealleged factual dispute betweerr tharties will not defeat an
otherwise properly supported motion for summary judgmelat.”“A party opposing a properly
supported motion for summary judgment ‘may nat tgon the mere allegations or denials of
[his] pleadings,” but rather mu'stet forth specific facts showingdhthere is a genuine issue for
trial.”” Bouchat v. Baltimore Ravens Football Club, Ji#16 F.3d 514, 522 (4th Cir. 2003)
(alteration in original) (quoting Fee R. Civ. P. 56(e)). The cdunust view the evidence in the
light most favorable to the nonmovant and dedijustifiable inferences in his favo6cott v.
Harris, 550 U.S. 372, 378 (2007) (citation omittesie also Greater Baltimore Ctr. for
Pregnancy Concerns, Inc. v. Mayor and City Council of Baltimo2é F.3d 264, 283 (4th Cir.
2013) (citation omitted). At the same time, toairt must not yield its obligation “to prevent
factually unsupported claims and defenses from proceeding to tBalthaf 346 F.3d at 526
(citation and internal quotation marks omitted).

In support of her motion for summary judgment, Warns attempts a number of general
legal arguments, but none of the arguments stayd. Warns claims that the First Amendment
bars Allstate’s claims, but Allstate is correcttshe offers no explanation for why this is so.

Furthermore, the court can find no reason winy potential injunction preventing Warns from



sharing confidential Allstate information waltonstitute an impermissible prior restraint on
speech.Cf. Jakanna Woodworks, Ine. Montgomery Cnty344 Md. 584, 600, 689 A.2d 65, 72
(1997) (citation omitted) (“A scheme thabpks unfettered discretion in the hands of a
government official or group to grant or deny anpi¢ or license to engage in a right that is
guaranteed by the First Amendmenan impermissible prior restraint on speech.”). Allstate
also is correct that Warns offers no supportiierargument that the cadacks jurisdiction over
the present action. It is unclear whether Walisputes personal jurisdion in this matter.
Nevertheless, Warns waived this argument wdtendid not include it iher earlier motion to
dismiss. See Ins. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Gdb&e.S. 694, 704
(1982)° The court is particularly perplexed by W&’ argument that Allstate does not have
standing to protect its insuredwivileges; the court has alreadyed on this issue and explained
why this is not so. SeeOp., ECF No. 107.) Finally, asYarns’ argument that Allstate’s
claims are barred by the Marylandifémm Trade Secrets Act (‘MUTSA§ Warns undercuts

her own argument by outlining in detail why each document at issue in the current litigation does
not qualify as a “trade secret” and thus falls algsif MUTSA protection.Allstate agrees with

Warns’ assessment that this casesdmot involve trade secrets. the absence of any dispute as

> Of course, the court has a continuingydiat assess its subject matter jurisdiction.
® The MUTSA governs cases invahg trade secrets, defined as:

information, including a formula, patter compilation, program, device, method,
technique, or process, thét) Derives independent economvialue, actual opotential,
from not being generally known to, and maing readily ascertainable by proper means
by, other persons who can obtain economic valom fits disclosure or use; and (2) Is the
subject of efforts that are reasonable undercircumstances to maintain its secrecy.

Md. Code Ann., Com. L. 8§ 11-1201(eskge also LeJeune v. Coin Acceptors,,|IB81 Md. 288,

305, 849 A.2d 451, 461 (2004) (“With a few enumerated exceptions . . ., the Maryland Uniform
Trade Secrets Act currently provides the exgkisivil remedy for misppropriation of a trade
secret....”).



to whether MUTSA applies, the court declinesule on the matter. Accordingly, the court must
move on to whether thereasgenuine facial dispute.

1. Breach of Fiduciary Duty

Under Maryland law, “there is no universalamnibus tort for theedress of breach of
fiduciary duty by any and all fiduciaries,” but]tis does not mean thttere is no claim or
cause of action available for breach of fiduciary dutgdnn v. Kann344 Md. 689, 713, 690
A.2d 509, 521 (1997). Indeed, the weight of autii@uggests there & cause of action for
breach of fiduciary duty, continuing after thenténation of employment, not to misappropriate
or disclose confidential infornian obtained during employmengee, e.gNCH Corp. v.
Broyles 749 F.2d 247, 254 (5th Cir. 1985) (citation omitt&tjjne Castle Fin., Inc. v.
Friedman, Billings, Ramsey & Cdl91 F. Supp. 2d 652, 661-62 (E.D. Va. 200d)ight
Newspapers, Inc. v. Magazines In-Flight, L1990 F. Supp. 119, 137 (E.D.N.Y. 1997) (citation
omitted). To pursue a claim for breach of fidugiduty, counsel must “identify the particular
fiduciary relationship involved, identify how it wdreached, consider the remedies available,
and select those remedies apprdprta the client’s problem.Kann 344 Md. at 713, 690 A.2d
at 521. Sinc&ann, a successful claim for breach of fiduciary duty may result in injunctive
relief but not in monetary damageSee Wasserman & Wasserman Gtad Family LLC v. Kay
197 Md. App. 586, 630-32, 14 A.3d 1193, 1219 (2011) (citations omitted). Where there is no
noncompete agreement between the employddhe employer, the employee’s right to
compete after termination is limited only by misa$érade secrets or nfidential information.
Dworkin v. Dworkin 77 Md. App. 774, 781, 551 A.2d 947, 950 (1989).

The court first considers the available reresdor Warns’ alleged breach of fiduciary

duty. During the November 7, 2013, hearing, celfar Allstate conceded that screening
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measures are likely the appropriate remedy, rdttgr barring Warns from working for Bennett
& Albright. In any event, the court concludes that injunctive relief preventing Warns from
working for Albright, Bennett & Albight, or other attorneys representing lead paint plaintiffs is
not appropriate in light of the fact thaetle is no noncompete agreement between Warns and
Allstate’ Instead, in the absence of a noncompeteeagent, Allstate may only obtain relief to
prevent the misuse of confideritiaformation. Thus, to the exteAllstate seeks to bar Warns
from working for Albright, Benni & Albright, and other lead at law firms, Warns’ motion
for summary judgment will be grantéd.

The court moves on to determine whetheritiformation Warns allegedly provided to

Bennett & Albright, qualifies as confidentiafarmation. Whether information is deemed

" Even if there were a noncompete agreemeftdrEn Warns and Allstate, the agreement likely
could not reasonably limit her @ity to work for Albright, Bennett & Albright, or other law

firms representing lead paint plaintiffs. In MEnd, courts will enforce noncompete agreements
only if “their terms are reasonahblelight of the interests of themployer, the employee, and the
general public.”Labor Ready, Inc. v. Ahid37 Md. App. 116, 128, 767 A.2d 936, 942 (2001).
The court considers three factors to determinetiamdr the agreement is reasonable: “(1) whether
restraint is necessary for the protection oflibhsiness or goodwill of the employer, (2) whether

it imposes upon the employee any greater restif@amt is reasonably necessary to secure the
employer’s business or goodwill, and (3) whetherdbgree of injury to the public is such loss

of the service and skill of the employea@svarrant nonenforcement of the covenand’

(citation and internal quotation marks omitted) noncompete agreement should, in short, cover
no more activity than is necessary totect the employer’s business and goodwdl. Here, a
restriction on Warns’ employment with Albhg Bennett & Albright, ad other lead paint law
firms would fail factor (2). Tare are more narrow means avaiata secure Allstate’s business
or goodwill, such as screening measures at Beg&nglbright. Appropriate screening measures
might include: barring Warns from working otigation involving Allstate and its insureds,
marking and/or segregating files involving Allstand its insureds, and instructing lawyers and
other employees of the law firm not to discuss maitevolving Allstate and its insureds with or
around Warns. The court encourages the padiesnsult to determeéwhether they might

agree on appropriate screening measures.

® The court rejects, however, Warns’ arguimguring the November 7, 2013, motions hearing
that Allstate may not seek screening measueealse it was Albright, not Warns, who failed to
set up screening. Warns is the one with thediary duty to Allstee, not Albright.
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confidential depends updhe applicable factsSee Dworkin v. Blumenthal7 Md. App. 774,
781, 551 A.2d 947, 950 (1989). The courDworkin considered:

(1) the extent to which the information is knowutside of [the employer’s] business; (2)

the extent to which it is known by employessd others involved in [the employer’s]

business; (3) the extent of measures takefthgyemployer] to guard the secrecy of the

information; (4) the value of the information to [the employer] and to his competitors; (5)

the amount of effort or money expendéy [the employer] in developing the

information; (6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.
Id. at 781-82, 551 A.2d at 950 (citation omitted). THosexample, a list of customers may be
considered confidentiaha even a trade secréseeHome Paramount Pest Control Cos., Inc. v.
FMC Corp. / Agric. Prods. Grp107 F. Supp. 2d 684, 692 (D. Md. 200Dyyorkin, 77 Md.
App. at 781, 551 A.2d at 956ee alsdRestatement (Second) Agency 8 396(b) (“[A]fter
termination of the agency, the agen. has a duty to the principabdt to use or to disclose . . .
written lists of names, or other simileonfidential matters . . . .”).

The lead paint files, covering lead pditigation from the early 1990s to 2010 and that
Warns allegedly provided to Bennett & Albright, qualify as confidential information. The files
contained lists of properties owned by Allstat@'sureds and information regarding lead paint
testing, lead paint violation notices, and insgenoverage on the properties. The list of
properties owned by Allstate’s insureds woodshstitute valuable information for Bennett &
Albright, as it would identify pantial targets for lead paintijation. Moreover, although it is
true that in litigation defendants might havelisclose with whom they are insured and their
policy number, geeFarquharson tr., Ex. 7, ECF No. 11134t12—-33:18), the court cannot find
this information is readily ailable prior to litigation. $ee idat 44:15-45:12 (explaining that,

for Warns to compile a list of properties owneddne of Allstate’s insureds, she had to call the

Allstate Claim Support Office and then wait for that office to research, find, and send the
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policy).) The court also notélsat the list of properties owned by Allstate’s insureds was
compiled over a period of about twenty yeargggesting a significant amount of effort was
expended in gathering this information. Takeyetber, the above factassggest the lead paint
files, compiled by Warns from thearly 1990s to 2010, arconfidential.

The court is even more concerned alibatinformation Warns possesses regarding
Allstate defense strategies. Over the courghidl/-three years of employment at Allstate,
Warns worked and communicated extensively wi#fense counsel and was privy to litigation
and settlement strategies. She requested delyade from defense counsel, worked with defense
counsel to decide to bring cross-claims aodnter-claims, attended witnesses’ depositions, and
was consulted on an appeal. The informationn&gathered while working with Allstate’s
counsel is not known outside the employer’s bessnand, indeed, is not likely known to many
employees within the business: Warns wasairanly two adjusters in her office working on
lead paint claims. It is the kind of informatiorattwould be valuable tadversaries in litigation
but is not easily obtainable. In short, the miation Warns gathered from working closely with
Allstate defense counsisl certainly confidentiaif not privileged.

Having determined that the information fi@s as confidential, the court turns to
whether there is any genuine dispute iNairns provided this information to Bennett &

Albright. While not conclusive, Allstate’s pifered evidence, taken aswhole and considering
credibility issues to be resolved by the trieraftf is sufficient to permit the case to go forward.
First, as explained above, it is clear Warng decess to confidential information while at
Allstate. As to the lead paint files, Warnshas that she took them. According to Allstate,
however, the files were missing after Warns’ dapa, and she was one of only two people with

reason to access them. Allstate urges the cougdrisider those two facts in combination with
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the increase in cases filed by Bennett & Albrighdiagt Allstate, the lack of measures to screen
Warns from Allstate matters, and Warns’ involvement in Allstate matters at Bennett & Albright.
Considering all those facts in the light mostdieable to the non-mowa, Allstate, the court
determines that Allstate has proffered enoughengd to raise a genuine dispute as to whether
Warns shared confidential information withrBett & Albright. The cart is also concerned
that Allstate’s confidential information continutesbe at risk in thabsence, which is not
disputed, of any measures to screen Warns fratters involving Allstate and its insureds.
Thus, Warns’ motion for summary judgment adteach of fiduciary duty will be granted in
part, as to Allstate’s attempt to bar Warrenirworking for Albright, Bennett & Albright, and
other lead paint firms, and otherwise denied.

2. Breach of Contract

In Maryland, the elements afbreach of contract action are: (1) the defendant owed the
plaintiff a contractual obligeon; and (2) the defendant breached that obligaticaylor v.
NationsBank, N.A365 Md. 166, 175, 776 A.2d 645, 651 (2001) (citation omitted). In
Maryland, a plaintiff alleging brea of contract need not “pve damages resulting from the
breach, for it is well settled that where a loteaf contract occurs, one may recover nominal
damages even though he has failed to prove actual damagsddr v. NationsBank, N.A365
Md. 166, 175, 776 A.2d 645, 651 (2001) (citations omitteel; alsdPFB, LLC v. Trabich304
Fed. App’x 227, 228 (4th Cir. 2008) (citati and internal quotation marks omittédput
another way, nhominal damages are appropriate Wieeplaintiff has suffered an injury from the
defendant’s breach of contract but it is imgpible to calculate damages or the damages

calculation is based on “spdation or conjecture.’Kleban v. Eghrari-Sabefl74 Md. App. 60,

® Unpublished opinions are for the soundness eif tieasoning, not for any precedential value.
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95, 920 A.2d 606, 627 (2007). For exampleTliabich the Fourth Circuit applied Maryland
law and concluded that PFB was entitledydnl nominal damages because it did not
demonstrate its lost profits or out-of-potkapenses with “reasonable certaintyf.fabich, 304
Fed. App’x at 228.

As an initial matter, the coudeals with Warns’ argumetitat Allstate cannot pursue a
breach of contract claim because duplicative otthe claim for breach of fiduciary duty.
Warns offers no legal authority for the notion tA#istate may not pursue both claims. Indeed,
the court is not aware of any Maryland case steds for this proposin. Warns’ argument on
this point, therefore, will not prevail.

The court turns to the potential remedy forré& alleged breach of contract. Allstate
claims as damages the increase in cases fil@dstgts insureds folleing Warns’ departure,
making the bare claim that those damagyaed $75,000. Applying Maryland law, Allstate
need not itemize a specific damages amountdmtain a breach of contract claim.
Nevertheless, if Allstate cannshow with reasonable certainty what its damages are, its
potential recovery is limited to nominal damagésdeed, even after discovery, Allstate has not
been able to put a number vatoghe increase in lawsuits filed against its insureds. Any
calculation of Allstate’s dangges based on the increase wdaits would be based on
speculation. AccordinghAllstate may only seek nominal dages, and to the extent it seeks
any other monetary damages, Warns’ mofior summary judgment will be granted.

Warns admits that “she was to abide by @ode of Ethics a& condition of her

employment,*® but argues that Allstate cannot maintaiolaim for breach of contract because

9In an earlier opinion, the court refrainedrfr ruling on whether a contractual obligation
existed between Warns and Allstate. (Op., ECFAoat 19.) In deciding to delay this ruling,
the court reasoned that Allstate did not contend Warns signed the Code of Ethics or any other
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she was not contractually obligatedAllstate after she left her position as a claims adjuster.
(Mot. for Summ. J. at 19.) But if Warns did ircfaake files from Allate, this conduct would
have occurred during her employment. Moreoves,¢bnduct would have violated the Code of
Ethics, which provides that Atiste employees may only sharerietary Allstate information
with people with a “need to know” and may nppeopriate proprietary Wstate information for
their own personal benefitSéeCode of Ethics at 19, 24.) Thus, regardless of whether the Code
of Ethics continued to govelvarns’ behavior after she |eMiIstate, she would have breached
the Code of Ethics by removingethiles from Allstate for her owpersonal benefit. Because, as
explained above, there is a genudligpute as to whether Warns removed the files from Allstate,
Allstate’s breach of contractaim would survive even if thcontractual digation did not
continue. Warns’ motion for summary judgmémgrefore will be granted in part, as to
Allstate’s claim for monetary damages, and othge denied. Should it ultimately prevail on the
breach of contract claim, Allstate wile entitled to nominal damages only.
b. Motion to Seal Allstate’s Opposition

Allstate moves to seal its opposition to M¥sl renewed motion for summary judgment.

Local Rule 105.11 requires that a party seekingeal documents provide specific factual

representations justifying the sealing and gplanation for “why alternates to sealing would

noncompete or nondisclosure agreement. Noeadiery has revealed that Warns acknowledged
her receipt of the Allstate Code of Ethiesmd her agreement to it, in both 2009 and 2010.
Accordingly, the court concludes that the Codl&thics created a contractual obligation
between Warns and Allstat€f. Zahodnick v. Int'l Bus. Machs. Coyd.35 F.3d 911, 915 (4th
Cir.1997) (upholding injunctive relief for a brdaof confidentiality claim where a former
employee had signed two nondisclosure agreemehisally, the courrecognizes an
inconsistency between Warns’ motiom summary judgment and her accompanying
memorandum; although she maintains in her mdahan“the Code of Ethics [wa]s not a
contractual term” of her employmensegeMot., ECF No. 110 at § 51)Warns seems to state the
opposite in her accompanying memoranduseeMot. for Summ. J. at 19.) Regardless of
whether Warns admits the Code of Ethics cieateontractual obligation, the court finds such
an obligation was formed when she acknowsstignd agreed to the Code in 2009 and 2010.
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not provide sufficient protection.Local R. 105.11 (D. Md. 20113ee Minter v. Wells Fargo
Bank, N.A.258 F.R.D. 118, 120-21 (D. Md. 2009). Accordiaghe Fourth Circuit, “[t]he right
of access in any given case may vary dependirtbenature of the case and the specific item
under review.”Va. Dep’t of State Rime v. Washington PosB86 F.3d 567, 576 (4th Cir. 2004)
(citation omitted). The coutherefore must determine the public interest in accessing the
specific documents at issu8ee Stone v. Univ. of Md. Medical Sys. C@p5 F.2d 178, 180-81
(4th Cir. 1988). When the document at issug @sspositive civil motion, such as a motion for
summary judgment, the First Amendment appi@shat public access “may be denied only on
the basis of a compelling governmental interaesd, @nly if the denial imarrowly tailored to

serve that interest.1d.; see also Rushford v. New Yorker Magazine, B46 F.2d 249, 253 (4th
Cir. 1988). By contrast, when the document iatesl to a non-dispositvcivil motion, it is not
clear whether the Firetmendment appliesSeeVa. Dep’t of State Police8886 F.3d at 580
(citations and internal quotation marks omittedat{ag that the court has not held that the public
has a First Amendment right to access non-dispe<ivil motions, but also stating that
“proceedings in civil cases are traditionally openand in some civil cases the public interest in
access . . . may be as strong as, onggr than, in most criminal cases”).

As to Allstate’s motion to seal its opptisn to Warns’ renewa motion for summary
judgment, Allstate argues that each page obtiposition contains confidential information that,
if publicly disclosed, may harm Allstate’s &iness interests as well as possibly Warns or
Albright. Allstate therefore maintains that retian is not a feasibleption and would render its
papers incomprehensible. As a preliminary matker court notes that the more stringent First
Amendment test applies to the determination oétiver to seal Allstate’spposition, as it relates

to a dispositive civil motion. Applying this morigorous standard, the court determines that
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Allstate meets its burden only in part. Exhld is properly redacted, but still contains
Albright’s sensitive financiaihformation—in particular, peahal checks and bank statements—
that need not be made publicly available. Thus, Exhibit N will be sealed. The remaining
documents, however, contain information that igéty summarized in this Memorandum, is not
confidential, and is alreadyehvily redacted. The court finddlstate has not “establishedth
specificitythat disclosure of the [remaining] matnwvill result in some kind of substantial
harm” to its business and “that that harm ougie both the necessity of the material to
dispositive motions practice in this case aralttditional right to public access of judicial
documents and recordsWaterkeeper Alliance, Ing. Alan & Kristin Hudson Farm278
F.R.D. 136, 142 (D. Md. 2011) (emphasis addedatfoih omitted). Inde Allstate makes only
the sweeping claim that public disclosure ofojpgposition would harm its business interests.
Accordingly, Allstate’s motion to seal its oppositiail be granted in part, as to Exhibit N, and
will be otherwise denied. As it was instredtearlier in the court’s February 29, 2012,
MemorandumgeeOp., ECF No. 41, at 32—33), Allstate Wik instructed to file proposed
redacted versions of the documents at ismgether with the nessary specific factual
representations justifying secrec$ee id. The temporary seal will remain in place until the
redacted versions are approved.
c. Motion to Strike

Warns moves to strike Allstate’s Exhibitfidm its opposition to her renewed motion for
summary judgment. She argues that a confidiy agreement—execuden connection with
Albright’s divorce—precludes Allsta from using as an exhibit cancelled checks and statements
from Albright’s personal checking account\it& T Bank. The cancelled checks and bank

statements were sent, unsolicited, to Allstatesnsel by Albright’'s exvife, Elizabeth Hand.
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The agreement at issue, dated September 30, B0drtjtled “Non-Distosure/Confidentiality
Agreement in Regard to All Discovery, Testiny, and Other Evidence Produced or Otherwise
Created in David Albright. Elizabeth Albright.” §eeEx. 4, ECF No. 12&, at 18.) It
provides, in pertinent part, that:
In an effort to resolve the issues betwdba parties, the Requesters have requested
personal financial information from Davidlbright and financial information from
Bennett & Albright, P.A. Mr. Abright and Bennett & Albrighdesire to receive from the
Requesters assurances that such informatibmot be disclosed for any purpose, other
than those specifically set forth herein.
(Id. (emphasis in original).) The agreementtamres by defining “[c]onfidential [ijnformation”
as including, but not limited to, “all documsereceived from Bennett & Albright, P.A."1d()
To begin, the court notes that Exhibiid\not relevant tehe motion for summary
judgment, and the court will notlyeon the exhibit in ruling on #tahmotion. It is also unclear
how Warns may enforce an agreement betweéngkit and his ex-wife.In Maryland, an
individual does not possess the right to ecdaa contract merely because it operates to her
benefit; instead, an individual may enforce a contifasite is a party or a third-party beneficiary
to the contractSee CR-RSC Tower I, LLC v. RSC Tower [,,1429 Md. 387, 457, 56 A.3d
170, 212 (2012) (citation omitted). Here, Warns waisher a party nor aitldl-party beneficiary
to the confidentiality agreement. Simply besathe agreement operates to her advantage does
not mean she has the right to seek its enforcemf&ecordingly, Warns manot move to strike
Exhibit N based on the conéidtiality agreement betwedtbright and his ex-wife!

Next, to the extent that Warns’ motiondiike is intended to include a motion to

disqualify counsel for Allstate, it will be denie Disqualification is @rastic measure, as it

" Having decided that Warns may not enforcecrefidentiality agreemeit is unnecessary to
consider whether the agreement applies onbusiness information of Bennett & Albright, and
not to Albright’s personal affairs.
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deprives a litigant of her righo choose her own counséhross v. SES Americom, In807 F.
Supp. 2d 719, 722 (D. Md. 2004) (citations omitte@ne court must be mindful of the

possibility that a disqualification motianay be abused for tactical purpos&ge Shaffer v.

Farm Fresh, Inc.966 F.2d 142, 146 (4th Cir. 1992) (citation omitted). Accordingly, in a motion
to disqualify opposing counsel, the movant naadtsfy a high standard of proof that
disqualification is warrantedSee Buckley v. Airshield Cor®08 F. Supp. 299, 304 (D. Md.
1995);see also Tessier v. Plastic Surgery Specialists, Ti3d. F. Supp. 724, 729 (E.D. Va.

1990). Only where a lawyer haseanflict that clearly cdd into question “the fair and efficient
administration of justice” will theourt grant a motion to disqualiffsee Gross307 F. Supp. 2d

at 723 (citations and internguiotation marks omitted).

Warns falls short of this high standardpobof. She alleges that Allstate’s counsel
violated Rule 4.4(a) of the Maryland RulesRybfessional Conduct, which states that a lawyer
shall not “use methods of obtaining evidence thatalwyer knows violate the legal rights of [an
individual].” To support this claim, she makes Hae assertion that Atlte’s counsel solicited
the cancelled checks and bank statements ftand. Warns likewiseffers mere speculation
that Allstate’s counsel had contact withridigorior to her sendinglbright’s financial
information. According to Warns, disqualificatiof Allstate’s counsel also is appropriate
because they cannot protect thaim interests and, atélsame time, serve those of their client;
however, she offers no explanation of how couaseterests diverge &m the interests of
Allstate. Taken toge#r, Warns’ conclusions, unsupported by any evidence, do not in any way

justify the drastic measearof disqualification.
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d. Motion to Seal Declarations

Allstate moves to seal the declarati@hg\ckerman and Pfaehler, submitted in
opposition to Warns’ motion to strike Exhibit Miccording to Allstate, the declarations contain
sensitive information regarding Albright’s busss activities as well as personal information
regarding Warns. As a result, Allstate maiméathat public disclosure of the sensitive and
personal information may advergdiarm Albright or Warns.

The court agrees only in parttiiAllstate. In particulaf=xhibits 1 and 2 of Pfaehler’s
declaration contain privatenancial information for Albright, which—although properly
redacted—need not be made publicly availaldeen applying the less stringent sealing
standard, the court cannot discern any publicéstdan accessing Albright’s personal checks and
bank statements. Therefore, the court will seal Exhibits 1 and 2 of Pfaehler’s declaration.

The court also willsua sponteseal Exhibit 1 attached to Warns’ motion to strike
Alistate’s Exhibit N. SeePacheco v. Sears, Roebuck and, Gm. 1:05CV293, 2006 WL
1789140, at *7 n.1 (M.D.N.C. June 26, 2006) (decidguz sponteto seal an exhibit). Exhibit
1 contains the same private financial informatior Albright included in Exhibits 1 and 2 of
Pfaehler’s declaration.

As to Ackerman’s and Pfaehler’s declaratiansl the remaining documents attached as
exhibits, the court need not determine whetherFirst Amendment standard applies because
Allstate does not meet its burdender either standard. The dm@tions and remaining exhibits
contain little, if any, confiderai information. Indeed, much of the information contained in
those documents is summarized in this Memorandum. The remaining documents, accordingly,
shall not be sealed. Allstangll be instructed to file prop@sl redacted versions of the

documents at issue, together with spedditual representationgstifying secrecy.See
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Waterkeeper Alliance, Inc278 F.R.D. at 142. The temporary seal will remain in place until the
redacted versions are approved.
CONCLUSION

For the reasons stated above, Warns’ omofior summary judgment will be granted in
part and denied in part, Allstate’s motionstal its opposition to Warns’ motion for summary
judgment will be granted in part and denied int,p&/arns’ motion to strike Allstate’s Exhibit N
will be denied, and Allstate’s motion to seal the declarations of Ackerman and Pfaehler will be
granted in part and denied in paHaving narrowed the potentialief so that Allstate may seek
only nominal damages for the breach of contcéaiin, and may not seek to bar Warns from
working for Bennett & Albright, the court urgestparties to confer h one another. A
conference call with counsel will be scheduledliscuss whether any further proceedings may
be necessary.

A separate order follows.

Novemberl2,2013 s/
Date Citherine C. Blake
Lhited States District Judge
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