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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LEON COURSEY
V. : Civil No.CCB-11-1957
UNIVERSITY OF MARYLAND

EASTERNSHORE

MEMORANDUM

Now pending before the court is a motion $ammary judgment filed by the University
of Maryland Eastern Shore (“UMES”) agaimpaintiff Leon Coursey (“Dr. Coursey”). Dr.
Coursey brings claims under the Americainih\Wisabilities Act(*“ADA”), 42 U.S.C. § 12101
et. seq.the Rehabilitation Act of 1973 (“tHeehabilitation Act”), 29 U.S.C. § 74t seq. 42
U.S.C. § 1983; and Maryland common law. Theessia this case havween fully briefed and
no hearing is necessa§eelLocal Rule 105.6. For the reasons stated below, UMES’s motion for
summary judgment will be granted as to all counts.

BACKGROUND

Dr. Leon Coursey began working as an AssisRanfessor in the Department of Physical
Education at UMES in 1972In 2004, several students reportedhe university that Dr.
Coursey had sexually harassed them. Anstigation by the UME®irector of Human
Resources concluded that Dr. Coursey had violated the UMES sexual harassment policy both by
harassing students and by ret#tig against them after theyperted his behavior. (ECF No. 28,
Ex. 11.) UMES issued Dr. Coursey a lettererimand and required him to attend sexual

harassment trainingld, Exs. 11 & 13.)

! The department was later renamed the Department of Exercise Science.
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In 2007, Dr. Coursey began displaying inappratgribehavior toward his colleagues. On
several occasions, Dr. Coursey disregamdiegttives by his supervisor, engaged in
unprofessional communication wigttaff, and ignored universigolicies regarding travel and
class coverage. (ECF No. 28, Exs. 14 & 15;%»xat 6.) In Januarg009, 12 students reported
that Dr. Coursey had exhibited-atic behavior in thelassroom, includingelling at a student,
complaining about students irofit of other students whom perceived to question his grading
methods, and telling students that he was th&t senior faculty member and “no one [could]
touch” him. (d., Ex. 1, at | 7.) Some students were edand upset when they reported the
incidents. [d.) One student declared that Dr. Coursey “had lost it” and “went bersketk.EX.

2, at 14.) She stated that @oursey was “unstable” and shessacared of him and ‘what he
might do.™ (Id.) Four students submitteditten complaints to the Dean of the School of
Pharmacy and Health Professiond.,(Ex. 1, at § 7.) A faculty member also overheard Dr.
Coursey yell at students and stédtegm the highest ranking pre$sor on this campus and no one
can touch me.”I{l., Ex. 2, at 12.) In addith, an adjunct faculty member reported that Dr.
Coursey once came up behind her while she wasgsdt her computer, put his arms around her,
leaned down, and stuck his tongue in hePdht., Ex. 8, at 4.)

Based on this behavior, UMES suspendeddursey on February 3, 2009, and advised
him that he would not be allowed on campuslr. Nicholas Blanchard, Dean of the School
of Pharmacy and Health Professions, had coteglan investigation. UHES states that it was
concerned Dr. Coursey posed a direct threatdaéfiety of students and staff. (ECF No. 28, EXx.

1,atq8.)

2 Although Dr. Coursey denies this incident occurred Féeulty Grievance Board found the faculty member to be a
credible witness. (ECF No. 28, Ex. 4, at 8; Ex. 8, at 4.)
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Dr. Coursey appealed his suspension and removal from the classroom to a UMES Faculty
Grievance Board. The sole question befoeeBbard was whether Dr. Coursey had been
properly removed from his duteand the classroom. (ECON28, Ex. 10.) Although the Board
recommended that Dr. Courseydilwed to resume his regular duties, the President determined
that the Board had used the wrong fitnesduty policy and declined to adopt its
recommendationsld., Ex. 1, at  9.) Accordintp the university, the sies were “much broader
and more comprehensive” than those adsged by the policy the Board had cited., Ex. 2, at
4))

In the meantime, upon completing his investigation, Dr. Blanchard recommended in an
internal memorandum that Dr. Coursey not be pldozetk in the classroom and that he receive a
mental health evaluation. (ECF No. 29, Ex.®@r) June 4, 2009, President Thompson advised
Dr. Charles Williams, Vice President for AcademAitairs, to direct Dr. Coursey to undergo a
fitness for duty evaluation with a medigabvider. (ECF No. 28, Ex. 1, at  11.) Although
UMES communicated this requéstDr. Coursey’s counsel and advised Dr. Coursey in writing
four times, Dr. Coursey refusedd(at 1 9, 11.) UMES Administiars assert that without a
fithess evaluation, the risks to campus safetgla€ing Dr. Coursey back into the classroom
were too high.Ifl. at § 10.) UMES also states tha fitness for duty examination was required
under USM/UMES policy.I¢. at T 14.)

On October 29, 2009, Dr. Coursey filed aafimination complaint with the EEOQOn
May 25, 2010, Dr. Williams filed charges to hd¥e Coursey terminated for professional
misconduct, incompetence, and insubordinafiB@F No. 28, Ex. 2, at 1b-5.) The charges

alleged that Dr. Coursey exhibited abusivhdeor toward studestand colleagues, was

% The EEOC subsequently issued a statement of no findletermining that “the EEOC is unable to conclude that
the information obtained establishes violations of the statutes.” (ECF No. 16, Ex. A.)
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deficient in his preparation felass and arbitrary and capaas in his grading methods, and
committed substantial errors in advising that ftesuin students not being able to matriculate
efficiently through the Exerse Science programd() UMES also claimed that Dr. Coursey
created a hostile environment and sexually hathstidents, engaging in sexually inappropriate
banter and comments targggifemale students and touchthgm in inappropriate and
objectionable waysld.) Finally, UMES alleged that DCoursey was insubordinate based on
his refusal to submit to a medical/psychological evaluatidr). ©n May 26, 2010, UMES

notified Dr. Coursey by letter that charges for taation had been filed and that he had been
relieved of all dutiegffective immediately.ld. at 1.) Dr. Coursey appealed the charges, and a
Faculty Grievance Board of five UMES facultyembers was appointed. Between August 26 and
September 28, 2010, the Board heard testimony ff®@nvitnesses and considered 129 exhibits,
10 of which Dr. Coursey presentettl.( Ex. 1, 1 13.) The hearingsi@d 47.5 hours over nine
non-sequential daysla()

On November 4, 2010, the Faculty GriegarBoard issued a unanimous decision
recommending to President Thompson that Dr. €mube terminated. (ECF No. 28, Ex. 4.) The
Board found that Dr. Coursey was incompeterthanclassroom and engaged in professional
misconduct, including insubordinationd() Dr. Coursey appealdtie recommendation to
President Thompson, who upheld the findings on December 17, 2D1&X 5.)

Dr. Coursey appealed President Thompsontssitn to terminate him to the University
System of Maryland (USM) Board of Regents. @&ppeal hearing was ldebefore a panel of
three regents on May 27, 2011. (ECF No. 28,7/x0On June 3, 2011, the Board of Regents
panel issued its recommendation to the fulMUBoard affirming Dr.Coursey’s termination.

(Id.) The panel recommended termination for incompetence in teaching and professional



misconduct. Id.) The full Board adopted the parefecommendation on June 17, 2011, and Dr.
Coursey was terminated on June 30, 2011.

On July 18, 2011, Dr. Coursey filed suit instieourt against UMES, asserting claims
under the ADA and the Rehabilitation Act, fheurteenth Amendment Due Process Clause
pursuant to 42 U.S.C. § 1983, and breactoatract under Maryland common law. After a
period of discovery, UMES filed thimotion for summary judgment.

ANALYSIS
Standard of Review

Federal Rule of Civil Procedure 56(a) paes that summary judgment should be granted
“if the movant shows that there is no genuine ulis@as to any materiédct and the movant is
entitled to judgment as a mattdrlaw.” Fed. R. Civ. P. 56(a).he Supreme Court has clarified
that this does not mean that any factual dispuitedefeat the motion. “By its very terms, this
standard provides that the mere existencofealleged factual dispute tveeen the parties will
not defeat an otherwise prapesupported motion for summajydgment; the requirement is
that there be ngenuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inet77 U.S. 242,
247-48 (1986) (emphasis in original). Whethéact is material depends upon the substantive
law. See id.

“A party opposing a properly supported tioa for summary judgment ‘may not rest
upon the mere allegations or denials of [his] plegsl’ but rather must & forth specific facts
showing that there is a genuine issue for triaBduchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 2003) (alteratiomiiginal) (quoting Fed. R. Civ. P. 56(e)).
The court must “view the facts and draw reasonaiigences ‘in the light most favorable to the

party opposing the [summajydgment] motion,”Scott v. Harris 550 U.S. 372, 378 (2007)



(alteration in original) (quotingnited States v. Diebal@69 U.S. 654, 655 (1962)), but the
court also must abide by the “affirmative obligatof the trial judge to prevent factually
unsupported claims and defenses from proceeding to Diswitt v. Pratt 999 F.2d 774,
778-79 (4th Cir. 1993) (interhguotation marks omitted).
Discussion
Wrongful discharge

Dr. Coursey alleges that UMES termiedthim in violation of the ADA and the
Rehabilitation Act. Dr. Coursey also claimathUMES violated the ADA by demanding that he
submit to a fitness for duty evaluation. To édith a prima facie wrongful discharge claim under
the ADA or the Rehabilitation Acg plaintiff must show tha(1) he is within the ADA’s
protected class; (2) he was discharged; (3)atithe of his dischargée was performing the job
at a level that met his employer's legitimatpextations; and (4) his discharge occurred under
circumstances that raise a reasonalflrence of unlawful discriminationMaulbrook v.
Michelin N. Am. 252 F.3d 696, 702-03 (4th Cir. 2001) (citiBgnis v. Nat'l Ass'n of Bus. &
Educ. Radip53 F.3d 55, 58 (4th Cir. 1995Baird ex rel. Baird v. Rosd.92 F.3d 462, 468 (4th
Cir. 1999) (ADA and Rehabilitation Act geradly are construed to impose the same
requirements due to two actshslar language). An individuas within the ADA'’s protected
class if he is “a qualified individual with a disabilitydaulbrook 252 F.3d at 702 (citing 42
U.S.C. § 12112). The ADA defines “disability” &s physical or mental impairment that
substantially limits one or more major life acti®s of an individual, a record of such an
impairment, or being regarded as having such an impairmdnat 702-03 (citing 42 U.S.C. §
12102(1)). Dr. Coursey does nointend that he was actuallysdbled at the time of his

termination; instead he maintains only thatwas “regarded as”shibled under the ADA.



An individual is “regardd as” disabled under the ADA if a covered entity either
mistakenly believes that the individual has agptgl or mental impairment that substantially
limits one or more major life activities, or stakenly believes that an actual, nonlimiting
impairment substantially limits one or more major life activitidsat 703 (citation and
guotation marks omitted). The ADA defines majoe ictivities to includ “caring for oneself,
performing manual tasks, seeing, hearing, gasteeping, walkingstanding, lifting, bending,
speaking, breathing, learning, r@agl concentrating, thinkinggommunicating, and working.”

42 U.S.C. § 12102(2)(A).

Dr. Coursey makes no claim that UMES regartiim as substantially limited in one or
more major life activities. Instead, he attentptestablish that he wdregarded as” disabled
solely by virtue of UMES'’s request that hedergo a fitness faluty examination. “[A]n
employer’s request for a medical examination, stagpdione, is not sufficient to establish that
the employer ‘regarded’ the employee as disabl&édé v. Centre Area Transp. Aut@47 F.3d
506, 508-09 (3d Cir. 2001). Such a request,étain conjunction with other evidence or
circumstances surrounding the request,” howeawas, establish that the employer regarded the
employee as disableldl. at 516.

In Sullivan v. River Viiey School District197 F.3d 804, 808 (6th Cir. 1999), a teacher
claimed that his employer regarded him as deshbid illegally suspended him without pay for
refusing to submit to a mental and physical fitness for duty examination. After Sullivan began
exhibiting “odd behavior” -- disclosing confideattinformation about a student, engaging in
disruptive and abusive verbal outbursts at a school board meeting, and failing to report to
meetings -- the school superintendent suspended Sullivan with pay and recommended to the

school board that Sullivan undergo a fithesgdiatly examination out of concern that Sullivan



might be dangerous or mentally unstadi.at 808-09. Shortly thereaftehe school board
adopted the superintendent’s recommendattbrat 809. The court concluded

[a] request that an employee obtaimedical exam may signal that an
employee’s job performance is suffering, bt cannot itselprove perception of
a disability because it does not provattthe employer perceives the employee to
have an impairment that substantiallyitsrone or more of the employee’s major
life activities. Deteriorating performaa may be linked to motivation or other
reasons unrelated to disability, ane&e\poor performance may not constitute a
disability under the ADA.

Id. at 811.

As in Sullivan Dr. Coursey began exhibiting eicabehavior that caused UMES
administrators concern that he might poseragdato students and staff. President Thompson
removed Dr. Coursey from the classroom ampliested that he undergo a fithess for duty
examination before returning to work. Likaillivan, aside from Témpson'’s request, Dr.
Coursey has failed to offer any evidence that @aulggest that UMES regarded him as disabled
under the ADA. As th&ullivancourt noted, “a defendant erogkr’s perception that health
problems are adversely affecting an employemisgerformance is not tantamount to regarding
that employee as disabledd. at 810. Indeed, as the FtuCircuit has observed,

[the ADA is a shield against discriminati on the basis of disability; it is not a

sword enabling employees who are nofaict, substantiallyimited in any major

life activity to refuse reasonable requdsystheir superiors for information and

then plead their superiors’ resultiragk of information as a “regarded-as”

disability.

Haulbrook 252 F.3d at 705. Because no reasonable trier of fact could conclude that UMES
regarded Dr. Coursey as disabled withinrireaning of the ADA, he cannot establish a prima
facie case of wrongful discharge. As a reghk court will grant UMES’s motion for summary

judgment as to Dr. Coursey’s ADdénd Rehabilitation Act claims.

Unlawful Request for Medical Examination



Dr. Coursey also claims that UMES viadtthe ADA by demanding that he submit to a
fitness for duty examination. The ADA prohiban employer from requiring an employee to
undergo a medical examination “unless such exatwn . . . is shown to be job-related and
consistent with business necessity.” 42 U.8.€2112(d)(4)(A). The case law concerning this
provision is “sparse”; however, tleer Circuits have clarified vat is required for a medical
examination to be ‘job-related andrsistent with business necessityBiake v. Baltimore Cnty.,
Md., 662 F. Supp. 2d 417, 422 (D. Md. 2009) (cithgnroy v. N.Y. State Dep't of Corr. Serv.,
333 F.3d 88 (2d Cir. 2003Jjce v. Centre Area Transp. AutB47 F.3d 506 (3d Cir. 2001)),
aff'd, 439 F. App’x 208 (4th Cir. 2011). For examplhe Second Circuit has held that an
employer must prove: “(i) ‘that thasserted “business necessity” is vital to the business,’ (ii)
‘that the examination . . . genuinely servesdbgerted business necessiéynd (iii) ‘that the
request is no broader or mangrusive than necessaryBlake 662 F. Supp. 2d at 422 (quoting
Conroy, 333 F.3d at 97-98). EEOC regulations address this issue, stating that any
examination ordered by an employer must beioést to discovering whether an employee can
continue to perform the essemfianctions of his or her jolsee29 C.F.R. Pt. 1630, App. 8
1630.14(c) (offering interpretative guidance§t@630.14(c)). While not controlling authority,
this administrative interpretatn of the ADA does represent bady of experience and informed
judgment to which courts and litigants may properly resort for guidaMaitor Sav. Bank,

FSB v. Vinsop477 U.S. 57, 65 (1986).

The Fourth Circuit has not decided whetherindividual who is1ot disabled under the
ADA can nevertheless bringckaim under section 12112(8ee Pence v. Tenneco Auto.
Operating Co., InG.169 F. App’x 808, 812 n. 5 (4th Cir. 2006). Even assuming that the ADA

permits such a claim, UMES'’s requiremémdt Dr. Coursey undergo a fitness for duty



examination was permissible under the statlihe evidence surrounding UMES’s request
demonstrates that such an examination wasistens with business necessity, and Dr. Coursey
has submitted no significant evidence of his awrebuttal. Indeed, Dr. Coursey’s abusive and
erratic behavior toward studeratsd staff gave UMES ample reasto seek further information
about his ability to continue performing th&sential functions of his employment. Campus
safety is undoubtedly a core concern of anyeursity, and taking stefie ensure it is “job
related and consistent with business necesdycbrdingly, Dr. Coursey’s claim that UMES
violated the ADA by requiring him to undergditmess for duty examination must fail.
Retaliation

Dr. Coursey alleges that UMES unlawfuligtaliated against him by terminating his
employment after he filed a discriminatioomplaint with the EEOC. The ADA prohibits
discrimination against any individual becalrgehas opposed an unlawful act of disability
discrimination or made a chargestified, assiste@y participated in any manner in an
investigation, proceeding, or hearing relai@duch discrimination. 42 U.S.C. § 12203(a)
(1990). To establish a prima facie case of rataty discharge under t#A, a plaintiff must
show that: “(1) that he engaged in protected/agt (2) that his employetook an adverse action
against him; and (3) that a causal conneatixisted between thalaerse activity and the
protected action.Haulbrook 252 F.3d at 706. If a plaintiff sdfiiss this burden, the defendant
must articulate a reasonable, retafiatory reason fdnis termination; if the defendant does so,
the plaintiff must demonstratbat the proffered reason igpeetext for forbidden retaliatioikee
id.

UMES contends that Dr. Coursey failedsttow a causal link b&een his October 2009

EEOC complaint and UMES'’s initiation of predings to terminate him in May 2010 because
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too much time elapsed between the two evdhtsCoursey counters thdemporal proximity

alone cannot be used to just#dyack of causal connection betweeprotected complaint and an
adverse employment action.” (Pl.’s Opp., ECF B®,. at 15.) Nonetheless Dr. Coursey fails to
identify a single intervening instance of retaligtconduct or animus that might suggest a causal
link between his complaint and thetiation of termination proceedingSee Lettieri v. Equant

Inc., 478 F.3d 640, 650-51 (4th Cir. 2007) (“Irsea where ‘temporal proximity between
protected activity and allegedlytadiatory conduct is missing, cdaarmay look to the intervening
period for other evidence oftediatory animus.”) (quotind-arrell v. Planters Lifesavers Co.

206 F.3d 271, 281 (3d Cir. 2000)).

Even assuming that Dr. Coursey has estabtisa prima facie casd retaliation, UMES
had a non-discriminatory, nonpretextual reason for terminating him. In recommending Dr.
Coursey’s termination, the Faculty TerminatiBoard found Dr. Coursey had demonstrated
incompetence and engaged in professional misconde Board of Regents reiterated these
findings, affirming President Thompson'’s decision to terminate Dr. Coursey. Because Dr.
Coursey has not shown that UMES’s reasondoninating him is preixtual, his claim of
retaliation cannot succeed.

Due Process

Dr. Coursey also claims that UMES did notaa him sufficient procedural due process
in connection with his dismissdlo establish a claim for relief f@ violation of procedural due
process, a plaintiff must show:1Ya cognizable liberty or proggrinterest; (2xhe deprivation
of that interest by some form of state aatiand (3) that the procedures employed were
constitutionally inadequateldta Xi Chapter Of Sigme&hi Fraternity v. Pattersor666 F.3d

138, 145 (4th Cir. 2009) (internal citatiand quotation marks omitted). The minimum
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procedural requirements for termination of muleed public employee are “oral or written notice
of the charges against [the employee], gplanation of the employer's evidence, and an
opportunity [for the employee] to present his side of the st@lgveland Bd. of Educ. v.
Loudermill 470 U.S. 532, 546 (1985).

A tenured professor, Dr. Coursey was degdiof his property interest in continued
employment at UMES when the university terminated ldee Regents v. Ro#t08 U.S. 574,
576-77 (1972). Nonetheless, Dr. Coursey hdasiamonstrated that the procedures UMES
employed were constitutionally inadequate. AtWMES gave Dr. Coursey notice that it had
filed formal charges for termination, the vaisity convened a heag before a Faculty
Termination Board composed of five faculty members. The Board met on nine non-sequential
days, during which time it heard 47.5 hours atitaony from 19 witnesses and considered 129
exhibits. Dr. Coursey was represented by couthsehg the hearing, andshattorney presented
oral arguments. After the Board recommendedérisination, he presemeral arguments to
President Thompson before she made heseciDr. Coursey later appealed Thompson'’s
decision before the Board of Regents, who rdfearing oral argumentapheld Dr. Coursey’s
dismissal. Indeed, because it appears thaCbursey received more due process rights than
constitutionally required under the Faehth Amendment, his claim must f&ke King v. Univ.
of Minn, 774 F.2d 224, 228 (8th Cir. 1985) (charactegza substantially similar evidentiary
hearing and appeals process as pragidexhaustive procedural protection§”).

Breach of Contract

“ Dr. Coursey claims UMES denied him due process by “subjecting him to multiple hearings regarding the same
events” (ECF No. 29, at 19); however, this argument lacks merit. As the Board of Regentgobjsireeecond
hearing was necessary to decide a different issue than vgasain the first hearing.” (ECF No. 28, Ex. 8, at5.)

The Board also noted that “[tlhe evidence presenteceaetimination hearing was different from and much broader
in scope” than the evidence prethat the May 2009 hearindd( In any event, Dr. Coursey has not provided any
authority for the proposition that holding a second ingaon a different issue based on expanded evidence
constitutes a due process violation.
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Finally, Dr. Coursey argues that UMES breadhts contract with him by terminating
him without sufficient cause and without a hiegr and because his termination was based in
part on insubordination. Under UBS and University policies, tenured faculty member can
only be terminated for “moralrpitude, professional or schdiamisconduct, incompetence, or
willful neglect of duty.” (ECF No. 28, Ex. 3.) il it is true that insubordination is not a
separately enumerated basisteErmination, the Fadty Grievance Board, President Thompson,
a three-member panel of the University Rbaf Regents, and the full Board all found Dr.
Coursey to have engaged in professional miscdrahat to have been incompetent. Both are
bases for termination covered under universitycps. As noted above, UMES afforded Dr.
Coursey a full evidentiary haag and the right to appe@ecause UMES terminated Dr.
Coursey in accordance with his contract, EMis entitled to samary judgment on Dr.

Coursey’s breach of contract claim.

A separate Order follows.

April 30,2013 /sl
Date Gatherine C. Blake
UnitedState<District Judge
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