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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

GREGORY KANE,

Plaintiff,
*
V. Civil Action No. RDB-11-3719
*
UPS PENSION PLAN BOARD
OF TRUSTEES, *
Defendant. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Gregory Kane (“Plaintiff”) brings this action for alleged violations of the
Employee Retirement Income Security Act of 1974, 29 U.S.C. § #0Gkq (“ERISA").!
Presently pending before th@ourt is Kane's Motion to Restate a Claim (ECF No. 38).
Specifically, Plaintiff seeks to reinstate Countofl his original Compliant, which alleged that
Defendant UPS Pension Plan Board of TrustgBefendant”) breached its fiduciary duties
under § 404 of ERISA “by failing to administer thkan in a prudent manner in the interests of
the Plan’s participants; and by failing to admter the plan” consistent with the statutory
mandates of ERISA § 404(a)(1)(D)SeePl.’s Compl. § 42. UPS Pension Board opposes
Plaintiff's Motion on the grounds #t the motion is untimely; thahere is no good cause to
permit amendment at this stage of the procwgdand that amendment would be futile under

ERISA. See generallyDef’s Mem. Opp’n, ECF No42. The Court has reviewed the

! As is common practice, this Court will refer to sectioh&RISA by the section numbers contained within the
statute itself rather than the United States Cdtfe Coyne & Delaney Co. v. Blue Cross & Blue Shield of 1@
F.3d 712, 714 (4th Cir. 1996). Citations, however, are to the United Stadesfor purposes of quick reference.

%N addition, both parties have filed Cross Motions fam8wary Judgment (ECF Nos. 38d 34). This Court will
rule on those Motions by separate Memorandum Opinion and Order at a future date.
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submissions by both parties and fintiat no hearing is necessar$eelLocal Rule 105.6 (D.
Md. 2011). For the reasons that follow, PlainKgéine’s Motion to Reinstate a Claim (ECF No.
38) is DENIED.

FACTUAL & PROCEDURAL BACKGROUND

For purpose of this Motion, this Court accepts as true the factsallegee Plaintiffs’
Complaint. See Aziz v. Alcolac, In®58 F.3d 388, 390 (4th Cir. 2011 laintiff filed this
action on December 23, 2011, asserting a claimmiproper denial of benefits under ERISA §
502(a)(1)(B) (“Count I”) and a claim for breachfafuciary duty pursuant to ERISA § 502(a)(2)
(“Count 1I"). On March 12, 2012, thparties stipulated to almtary dismissal of Count II
without prejudice.SeeStipulation of Dismissal, ECF No.(5The parties stipulate that Plaintiff
dismisses Count Il without prejudice to reinstdie claim as if originally fled on December 23,
2011... ..

This Court issued the original Scheduling Order (ECF No. 10) on March 14, 2012.
Subsequently, this Court gradtthe parties’ JoinProposal to Modify the Scheduling Order
(ECF No. 13) and moved the deadlines for ameardrof pleadings and for requesting discovery
to May 29, 2012. SeeModified Scheduling Order, ECFdN14. Thereafter, Plaintiff filed a
Motion for Limited Discovery (ECF No. 15), whichishCourt granted in part and denied in part
on November 19, 2012SeeOrder, ECF No. 26. Discovewyas to be completed by February
27, 2013.1d.

Then, in March 2013, this Court granted thetipa’ proposal to extend the deadline for
dispositive motions to May 15, 20ir8order to “permit Plaintifsufficient time to review the

remaining documents and secure any remgimformation related to the sameSeeJoint

3 addition, the Court set the discovery cut-off date90 days after any order granting discove®geModified
Scheduling Order, ECF No. 14.



Status Report and Consent Request, ECF NdOa¥er, ECF No. 28. On May 8, 2013, Plaintiff
moved for an additional extensiatating that four additional itenfed not been produced until
April 29, 2013, and that time was too short to eevthe materials before the dispositive motion
deadline due to various confliatsthe schedules of Pldiff and Plaintiff's counsel.See
Unopposed Req. of Pl. Extension Deadline, BOEF29. The Court granted this request and
extended the dispositive moti deadline to June 14, 2018eeOrder, ECF No. 30. Thereatfter,
this Court granted the parties’ Joint MotitanSet Briefing Schedule (ECF No. 31), which
established the following sctiele for the parties’ cross-motions for summary judgment:

Plaintiff's Motion — June 14, 2013

Defendant’'s Response a@doss-Motion — July 3, 2013
Plaintiff's Reply and Responge Cross-Motion — July 23, 2013
Defendant’s Reply — August 9, 2013

In accordance with this schedule, Plaintiiéd his Motion for Summary Judgment on-time on
June 14, 2013. Notably, Plaintiff claimed he watstlexd to judgment on @unt I, but he did not
move to reinstate his claingeePl.’s Mem. Supp. Mot. Sumnd., ECF No. 33-1, at 21-25. On
July 3, 2013, Defendant filed its timely Resse and Cross-Motionrf&ummary Judgment
(ECF No. 34-1), in which Defendant noted tRatunt Il had been dismissed. On July 22—the
day before the deadline—Plaintiff moved for eetlday extension to file his Response. After
this Court granted the extension (ECF No. B#jntiff filed his Reply and Opposition (ECF No.
37) on July 27, 2013. Contemporaneously, Rifdiiied the pending Motion to Reinstate a
Claim (ECF No. 38).

STANDARD OF REVIEW

When a party seeks leave to amend a phepdifter the deadline set in the court’s
scheduling order, the party stusatisfy both the “good caussetandard of Rule 16(b)(4nd

Rule 15(a)(2)’s standafdr amending pleadingsSee CBX Tech., Inc. v. GCC Tech., LUIKB-
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10-2112, 2012 WL 3038639, at ®. Md. July 24, 2012)see also Nourison Rug Corp. v.
Parvizian 535 F.3d 295, 298-99 (4th Cir. 2008) (“[Adft the deadlines provided by a
scheduling order have passed, t@md cause standard must beissied to justify leave to
amend.”);Odyssey Travel Center, Inc. v. RO Cruises,, 862 F. Supp. 2d 618, 631 (D. Md.
2003)("[O]nce the scheduling order’'s deadline &amendment of the pleadings has passed, a
moving party first must satisfy the good causandard of Rule 16(b); if the moving party
satisfies Rule 16(b), the movahen must pass the tests for adment under [Rule] 15(a).”).

l. Rule 16(b)

Under the “good cause” analysis required by Rule 16(b) of the Federal Rules of Civil
Procedure, the timeliness of the motion to ath&and the reasons for its tardy submission” are
more important than the substanaf the proposed amendmemassoull v. Maximus, Inc209
F. R. D. 372, 373-74 (D. Md. 2002). A court'sheduling order “is not a frivolous piece of
paper, idly entered, which can be cavaliatlgregarded by counsel without peril. Potomac
Electric Power Co. v. [Ectric Motor Supply, In¢.190 F.R.D. 372, 376 (D. Md.1999) (quoting
Gestetner v. Case Equipment C08 F.R.D. 138, 141 (D. Me. 1985)). “Properly construed,
“good cause” means that scheduldepdlines cannot be met despitparty’s diligent efforts.’ . .

. Carelessness is not compatible with a finding of diligence and offers no reason for a grant of
relief.” Potomac Elec.190 F.R.D. at 375 (citations omitted). In determining whether “good
cause” exists, a court must consider the “dang@rejudice to the nemoving party, the length

of the delay and its potential impact on judicial proceedings, the reason for the delay, and
whether the movant ad in good faith.” Tawwaab v. Virginia Linen Service, InG29 F. Supp.

2d 757, 768-69 (D. Md. 2010) (internal quotatimrarks and citation omitted). Importantly,

“good cause” generally exists where at leashescof the evidence necessary to prove the



plaintiff's claim did not come to light untihfter the amendment deadline; however, leave to
amend will be denied if the pl#iff cannot account, to the cowstsatisfaction, for his failure to
discover the evidence earlier, or if tHatlure was the result of carelessnes¢d. (citingIn re
Lone Star Indus., Inc. CondeeR.R. Cross Ties Litigl9 F.3d 1429 (Tab)e(4th Cir. 1994);
Whichard v. Specialty Restaurants Co20 F.R.D. 439, 441 (D. Md. 2004).

. Rule 15(a)

Rule 15(a) of the Federal Rules of CiWrocedure provides the general rules for
amending pleadings, and satisfactiof the requirements of RulEs(a) constitutes the second
step for the analysis for a motion to amengle@ading after the deadline prescribed in the
scheduling order has passed. Specifically, Ru{@)lIrgquires that, after a responsive pleading is
served, a plaintiff may amendshcomplaint “by leave of court or by written consent of the
adverse party.” In general, leave to amendraptaint pursuant to Rule 15(a) shall be “freely”
granted “when justice so requste Fed. R. Civ. P. 15(a)(2%ee also Lance v. Prince George’s
County, Md. 199 F. Supp. 2d 297, 300-01 (D. Md. 200Zhe matter, however, is committed to
the discretion of the district cougge Simmons v. United Mortg. & Loan Inv., L1634 F.3d
754, 769 (4th Cir. 2011), and the district judge may deny leave to amend “when the amendment
would be prejudicial tahe opposing party, the moving patas acted in bad faith, or the
amendment would be futile.’Equal Rights Center v. Niles Bolton Asspé&€2 F.3d 597, 603
(4th Cir. 2010)see also Foman v. Dayi871 U.S. 178, 182 (1962).

ANALYSIS

Plaintiff Kane seeks to reinstate Count Il lwé original Complaint, which alleged a

breach of fiduciary duty pursuant to 8 502(a)(2)ERISA. However, this Court entered a

revised scheduling order (ECF No. 13) on March 28, 2012, and subsequent orders set the



deadline for dispositive motions as June 14, 20R&intiff’'s Motion to Reinstate a Claim did
not come until July 27, 2013. Thus, Plaintiff's attempt to amend its pleadings came after the
Court issued a scheduling ordand after the deadline for dispositive motions; accordingly,
Plaintiff must satisfy both thgood cause” standard of Rule 16@dn)d the requirements of Rule
15(a) for amendment of pleadings. As explaine@ine Plaintiff's attempt to reinstate Count I
fails in both respects.
l. Good Cause Under Rule 16(b)
Plaintiff has failed to demonstrate any goodseator reinstating his claim only at this
stage in the proceeding. Plaintiff baldly ghs that “[ulpon completion of discovery, . . .
Plaintiff concluded that Count has merit, and will affecbther UPS employees who were
similarly situated to Plaintiff.”SeeMot. Reinstate Claim, ECF N88, at 1. In his Reply Brief,
Kane further states:
The Defendant stipulated thalaintiff could reinstate
Count Il. Doc. No. 37 at 13-15. That stipulation reserved Plaintiff's
right to reinstate the claim if ¢hrecord developed facts supporting
the claim. Plaintiff argues that such facts have been developed
supporting the breach of fiduciaguty claim. For the reasons
described above, it does not @il that Plaintiffs motion to
reinstate this claim should be denmdthat the motion is untimely.
Pl.’s Reply, ECF No. 43, at 6Thus, Plaintiff relieson the mere fact thddefendant initially
agreed in principle to the notion that Pldintiould reinstate the claim; however, nowhere does
Plaintiff explain why the request for reinstateineames only at this stage in the proceeding.
While Plaintiff alludes to new evidence, he has identified any particar piece of evidence
that was previously unknown or undiscovered.

Moreover, Plaintiff has received a numbereatensions of various scheduling deadlines

over the span of this litigation. In particulafter Plaintiff received some final discovery on



April 29, 2013, this Court permitted an extension of the dispositive motion deadline. Despite
this extension, Plaintiff did not seek to reinstate the claim untily-tbree days after the
dispositive motions deadlirfe.

In light of these factual circumstancesaiRtiff has not provided the Court with any
justification for his delay. In particular, Plaifithas failed to demonstrated in any way why the
evidence could not have been discoverediezadr that the delay was not the result of
carelessnessSee Tawwaab v. Virginia Linen Service, JM@9 F. Supp. 2d 757, 768-69 (D. Md.
2010). Accordingly, Kane has failed to demonstrate good cause for amendment of his Complaint
at this stage athe proceeding.

A. Amendment under Rule 15(a) & the Futility Standard.
Even if Kane had demonstrated good causerdéinstatement of Count Il, Plaintiff's
Motion must be denied because the claim is ulhgdutile. Plaintiff seeks to reinstate Count Il
of his original Complaint, which states:
Pursuant to ERISA § 502(a)(2), artitiff alleges that Defendant
breached its fiduciary duties undeRISA 88 [sic] 404, 29 U.S.C.
§ 1104, by failing to administer thman in a prudent manner in the
interests of the Plan’s particigan and failing to administer the
plan consistent with its tems as required under ERISA §
404(a)(1)(D).

Pl.’s Compl. § 42.

Section 502 contains the provisions foivil enforcement of ERISA. Section
502(a)(1)(B) provides for a civil acim “by a participant or benefaiy” “to recover benefits due

to him under the terms of his plan, or to enéotgs rights under the tesof the plan, or to

clarify his rights to future benefits under the teraf the plan.” 29 U.S.C. § 1132(a)(1)(B). As

*In addition, Kane was alerted to the problem by Ba&at's July 3, 2013 Memorandum in Opposition and Cross-
Motion for Summary Judgment (ECF No. 34-1), which pointed out that Count Il had matdirestated.
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the Supreme Court of the United States saasmmarized, the purpose of § 502(a)(1)(B) is to
redress individuals’ claim®r denial of benefits:

If a participant or beneficiary beWes that benefits promised to

him under the terms of the plarearot provided, he can bring suit

seeking provision of those berisf A participant or beneficiary

can also bring suit genericallp “enforce his rights” under the

plan, or to clarify any of hidgghts to future benefits.
Aetna Health Inc. v. Davilab42 U.S. 200, 210 (2004). Thus582(a)(1)(B) is the mechanism
by which individuals may collect benefits due. Tisiprecisely the claim that Plaintiff has made
in Count .

In contrast, 8 502(a)(2) providasremedy for injuries to theg as a wholeather than
individual injuries® LaRue v. DeWolff, Boberg & Associagtesb2 U.S. 248, 256 (2008).
Specifically, 8 502(a)(2) provides for a civil isdby the Secretaryor by a participant,
beneficiary or fiduciary for ppropriate relief” for a breach of a fiduciary duty by plan
administrator® 29 U.S.C. § 1132(a)(2). Section 4@4umerates the pantilar duties of
fiduciaries. In particular, plan fiduciaries muastt “with the care, skill, prudence, and diligence

under the circumstances then prevailing that a prudent man acting in a like capacity and familiar

with such matters would use in the conduct oéaterprise of a like character and like aims.” 29

®In LaRue the Court also recognized a narrow exception to this general rule, holding that that a plaintiff could
recover under 8§ 502(a)(2) for “fiduciabyeaches that impair the value of plan assets in a participant’s individual
account” under a defined contribution plabb2 U.S. at 256. This exceptidaes not apply ithis case, however,
because Plaintiff's claims relate to anp®n plan—not a defed contribution plan.

6 Specifically, § 502(a)(2) states tld] civil action may be brought bthe Secretary, doy a participant,

beneficiary or fiduciary for appropriate relief under sectidi9jdof this title.” 29 U.S.C. § 1132(a)(2). In turn, the

relevant portion of § 409 reads:
Any person who is a fiduciary with respect to a plan who breaches any of the
responsibilities, obligations, or duties imposed upon fiduciaries by this
subchapter shall be personally liable to make good to such plan any losses to the
plan resulting from each such breach, andeiore to such plan any profits of
such fiduciary which have been made through use of assets of the plan by the
fiduciary, and shall be sulsjt to such other equitable or remedial relief as the
court may deem appropriate, inclagiremoval of such fiduciary.

29 U.S.C. § 1109(a). The duties of plan fiduciaries are laid out in § 404, as expi&iaed
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U.S.C. § 1104(a)(1)(B). In addition, 8 404(ajd) requires fiduciarie$o act “in accordance
with the documents and instruments governing the plan insofar as such documents and
instruments are consistent withe provisions of this subchaptand subchapter Ill of this
chapter.” 29 U.S.C. 8§ 1104(a)(1)(D). Nboitag however, the duties imposed upon fiduciaries
“relate to the proper management, administrateomg investment of fund assets,” with an eye
toward ensuring that ‘the benefasithorized by the plan’ are ultimately paid to participants and
beneficiaries.” LaRue v. DeWolff, Boberg & Associagté&b2 U.S. 248, 253 (2008) (quoting
Massachusetts Mut. Life Ins. Co. v. Rus<geiB U.S. 134, 142 (1985))hus, “§ 502(a)(2) does
not provide a remedy for individual injes distinct from plan injuries.Td. at 256.

Here, the gravamen of the Complaint is ttiet Defendant improperly calculated Kane’s
benefits by failing to credit all of the hours Pigiif worked while transitioning from a part-time
employee to a full-time position. Essentially, hguees that greater benefits are owed to him.
Thus, Count Il of Plaintiff's Cmplaint is the epitome of a m®nal claim for an individual
injury—the type of claim that ispecifically barred unde§ 502(a)(1)(B). See Varity Corp. v.
Howe 516 U.S. 489, 512 (1996) (“ERISA speciflgaprovides a remedy for breaches of
fiduciary duty with respect to the interpretatiof plan documents and the payment of claims,
one that is outside the framework of gecondsubsection and crossfeeenced § 409, and one
that runs directly to the injured beneficiarg 502(a)(1)(B).”). Moreover, because Plaintiff's
Count Il fails to state a claim, amendmant/or reinstatement would be futil8ee Wonasue v.
University of Maryland Alumni Ass'n-- F.R.D. ---, No. PWG-11-2657, 2013 WL 3009316, at

*3 (D. Md. June 14, 2013) (stating that futilitpay be found where “the proposed amended



complaint fails to state a ctaiunder the applicable rules and accompanying standings” (internal
quotation marks omittedy).

CONCLUSION

For the reasons stated abolk&intiff Gregory Kane’s Motin to Reinstate a Claim (ECF
No. 38) is DENIED.
A separate Order follows.

Dated: October 23, 2013 s/

Rchard D. Bennett
UnitedState<District Judge

" Because there is no gooduse for reinstatement of Count Il and beeanginstatement of Count Il would be
futile, this Court need not address Defendant’s additiartalment that Count Il is barred by ERISA'’s statute of
limitations.
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