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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BRIAN MARK FARMER, #343-010 *
Petitioner *
V. * Civil Action No. GLR-12-163
WILLIAM O. FILBERT, et al. *
Respondents *
—
MEMORANDUM

Pending is Brian Mark Farmer’'s (“FarmetPgetition for a Writ of Habeas Corpus filed
pursuant to 28 U.S.C. § 2254. Respondentsthbyr counsel, have filed a Response and a
Supplemental Respond&CF 6 and 10)to which Farmer has replied.ECF 14. After
considering the pleadings, exhibits, and appledaw, the Court finds a hearing unnecessary.
See Local Rule 105.6 (D. Md. 2011); Rule 8, “Rules Governing Section 2254 Proceedings in the

United States District Courts”; see also Fishekee, 215 F.3d 438, 455 (4th Cir. 2000) (stating

there is no entitlement to a hey under 28 U.S.C. § 2254(e)(2)).
FACTUAL AND PROCEDURAL BACKGROUND
Farmer, who is currently an inmate at the Maryland Correctional Institution-Jessup,
challenging his convictions aftea jury trial in the Circit Court for Baltimore County on
November 14 and 15, 2006, for theft, fleeing and eluding, and driving on a revoked license. On
April 13, 2007, the court sentenced him to eightgesrs of imprisonment, of which five years

were suspended.

! See http://www.dpscs.state.md.us/inmagarsh.do?searchType=detail&id=340334.
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Evidence adduced at trial showedalbut noon on June 11, 2006, Dorothea Rivers and
her boyfriend Antonio Hardy, stopped at a Royarms gas station. Hardy, who was driving
Rivers’s Dodge Durango, waited outside to pump dgls while Rivers went inside to pay. EX.
22 Before pumping, Hardy took their dog out of thehicle for a walk. The keys were left in the
ignition.

While inside the store paying for the gasvd®s realized that the Durango was no longer
parked at the gas pump. She never saw the ohhviwho took the vehicleHardy testified that
while he was walking the dog, he saw someametoward the Durango, jump inside, and drive
away. Hardy gave chase, and when he caugho wipe Durango at a red light, saw the driver
until the light turned green. Hardy testified the driver was about twenty-five feet away.

[Prosecutor]: How good a look did—did you get of that person?

[Hardy]: 75 percent look.| didn’'t get a hundregercent look. | got
height, dirty, look at what he had on.

[Prosecutor]: Could you describe teethadies and gentlemen of the jury
what this person looked like?

[Hardy]: White male, six feet tall &'clock shadow, digt white t-shirt.

[Prosecutor]: And sir—do you believeyou saw that person again you
would recognize him?

[Hardy]: Yes, sir.
[Prosecutor]: Do you see that person in the courtroom today?
[Hardy]: Yes sir.

Id. pp. 65-66. Hardy then ideffiigd Brian Mark Farmer.

2 All exhibits were filed by Respondents unless otherwise noted.
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Allen McLauren testified that he svat the gas pump acroserfr the Durango on June 11,

2006, when he observed Rivers, Hardy, and the doligegsexited the vehicle. He testified that

he then observed a different individualtemthe Durango. He heard “screaming” and

“hollering” from a man to his ght, as the individuah the Durango struck a white pick-up truck

and drove away. McLaurin jumped in his v&@tiand followed the Durango. While in pursuit,

McLaurin called 911 and provided the licensatplnumber of the Durango to the dispatcher.

McLaurin followed the Durango for some &&n minutes. McLauren gave the following

testimony:

[Prosecutor]: [...W]here were yom relation to tle Dodge Durango...?

[McLauren]: | was on one side of the pump, the Durango was on the other
side, the inside where the gas tanks, am, on the driver side. So, you
know, I'm right there at the pump to pay with a credit card. | could see
this gentleman when he walkeatound from the back of the other
Durango and went to get in the driver’s door, | was standing right there,
looked right at him.

[Prosecutor]: Mr. McLaurin do you believe if you saw that person again
you would recognize him?

[McLaurin]: | fell [sic] pretty confident in it.
[Prosecutor]: Do you see that person in the courtroom today?
[McLaurin]: Yes, slighly different, but yes.

[Prosecutor]: Okay. Well, First oflacould you identify the person that
you saw on June 11th?

[McLaurin]: The person that | sawt,was a white male, um, had—wasn’t
clean shaved, had like some | would @b o’clock shadow of some sort,
real scruffy, like a beard, nat full beard. Low, la/, very low hair cut,

light colored shirt, some type dfigrts, maybe denim shorts or something.

[Prosecutor]: Do you see that person today?



[McLaurin]: Yes.
Id. pp. 73-74. McLaurin then identified Faem observing Farmer’s hair had grown, he was
clean shaven, and he wadtbedressed. Id. p. 75.

Detective Christopher Hodnicki (“Hodnick testified that on June 11, 2006, at
approximately 12:30, 12:38, hesponded to a dispatch of alen black Dodge Durango. He
observed a vehicle whose descriptimatched that of the stolenhrele, and whose license plate
matched the tag number provided by the dispatchrdnicki initially atempted a traffic stop
by activating his emergency equipment. Whea thiver did not stapHodnicki pursued the
vehicle. Hodnicki followed the Durango, nevesing sight of it. He followed the Durango
down a “single lane road, [into a] cul de sac area,” where the Durango collided with the “bridge
embankment” and fell into a stream. Id. p. 88rom a distance of approximately ten feet,
Hodnicki observed “a white male, approximately &gt tall, wearing [a] long white t-shirt” and
“blue jean cutoff shorts” leave ehvehicle and flee. Hodnicki t#fged that the man looked right
at him. 1d. p. 91. At trial, Hodoki identified Farmer as the inddual he saw fleeing the scene.
Id.

According to Hodnicki, “a brief foot pursuaftdic] incurred [sic],” but after he fell and
his radio and other equipment got wet, he loghtsof appellant. He explained, “[N]ot having
any radio communication, | felt for officexafety to cease the pursuit.”_Id. p. 9Rlodnicki
radioed other police units dfis observations and some 10-abnutes later responded to a
location about a quarter of a mile away andniified Farmer, who was being detained by
Lieutenant Michael LauensteiffLauenstein”). Hodrgki identified Farmerin court as the

person he had chased and who was later detaldedp. 91 and 96.



Lt. Lauenstein testified that on June 11, 20@6 heard the dispatch of the car theft and,
after listening to the description of the pursuittbe radio, he left the police station and went to
look for the man after he heardatlthere was an accide 1d. p. 112. Lauetsin explained that
he had lived in the area since 1960 and knewittlhgberson went north through the woods about
1/8 to 1/4 of a mile from where the accidenturred, the person would be on Gum Spring Road.
Id. Lauenstein testified: “As | was going dovdum Spring, | saw a white male run out of the
woods with a long sleeve white shirt on, cut-off bjeans or blue jeashorts, soaking wet and
running, huffing and puffing.” Id. p. 113. Lauenstein was gn unmarked vehicle but in
uniform. He exited the vehicle and yelled, “Stop.” At this point the man stopped and put up his
hands and walked back to the officer. Id. Latein testified that he waited for other police
officers to arrive and detainegarmer until then. _Id. p. 114. Atial, Lauenstein identified
Farmer as the man he detained. Id.

Farmer filed a direct appeal which wasrdissed by the Court of Special Appeals of
Maryland on its own motion as premature. Exantl 5. Farmer did noéquest further review
of this determination.

On July 16, 2008, Farmer filed a pro sditia for Post-Conviction relief which was
amended twice, once pro se and later by post-conviction counsel. As amended and
supplemented, the Petition raised claims of gwife assistance of ttiand appellate counsel,

trial court error, and prosecutorial misconduct. Exs.%-9.

® Farmer’s pro se Petition and amendment claimsidecl: (A) the police committed misconduct by (1) illegally

arresting him, (2) making false allegations, (3) not $tigating critical evidence, and (4) failing to disclose

evidence; (B) trial counsel was ineffective for (1)pesing him in court prior to a line-up, (2) fabricating

allegations of guilt, (3) failing to investigate the case andgreep defense, (4) allowing him to be observed in court

by a testifying witness, (5) failing to discuss the case With, (6) failing to provide him with discovery, (7)

allowing Officer Lauenstein to testify8) failing to address inconsistent witness testimony, (9) failing to perfect his

appellate rights, (10) failing to suppress evidence, (11) making improper opening and closing argumening12) fai
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The post-conviction hearing was held amd 25, 2009, and by order filed July 1, 2009,
the Circuit Court for Baltimore @unty granted Farmer the right fite a belated direct appeal
and the right to file a belated motion for miochtion of sentence; all other asserted post-
conviction claims were denied. Ex. 1 p. EX. 9. Most importantly, for the purposes of
assessing whether the claims presented aree@uoally defaulted, Farmer did not file an
application for leave tappeal the decision.

Pursuant to the Post-Conviction Coui®sder, Farmer, through counsel, filed a Motion
for Modification of Sentence and a belated dirappeal to the Courdf Special Appeals.
Farmer’s Motion for Modification of Sentenees filed on July 30, 2009, and denied on August
4,2009. Ex. 1p. 11.

On belated direct appeal, Farmer raised qwestions: 1) Whether sisentence reflected
by the docket entries was inconsistent with theesgce pronounced in open court and is illegal;
and 2) Whether his convictions rested upon imp&sitly suggestive identdations of Farmer
as the criminal agent. Exs. 10, 11, and 12.an unreported opinion filed on November 24,
2010, the Court of Special Appeals affirmed Farmer’s convictions and sentence. Additionally,
the Court found his allegation of error comiag the identifications was unpreserved and

without merit. _Id. p. 15.

to make an adequate motion for judgment of acquittal, (13) failing to file a timely notice of appeal, and (14) failing
to file a timely motion for modification of sentence; (C) the trial court erred by (1) forcing hinatavithout
adequate counsel and discovery, (2)vailhg Officer Lauenstein to testify, (3) denying him a fair trial, (4) failing to
advise him properly of his appellate rights, (5) failingctmduct a hearing on identifications, and (6) denying his
motion to suppress the charging documents; (D) thegoutor committed miscondulsy (1) failing to provide
discovery, (2) failing to conduct a line-up or photo array, (3) maliciously prosecuting him, and (4) failing to disclose
the circumstances of his apprehension by Officer Lauenstein.; (E) appellate counsel and post-conviction counsel
were ineffective; (F) the Court of SpatiAppeals erred in dismissing his appeal; and (G) the trial judge, prosecutor
and his trial counsel colluded against him to allow a surprise witness. Exs. 6-9.
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Farmer, through his counsel, filed a Petition &Writ of Certiorari asking the Court of
Appeals of Maryland to reviewne question: whether his sergerof eighteen years, on four
counts, with five years suspended was illegalanrstate law. Exs. 18nd 15. Farmer filed a
second Petition for Writ of Certiorari, this one @ with additional claims that: (A) he was not
provided with a preliminary hearing or thesdovery of evidence(B) trial counsel was
ineffective for (1) not obtaining discovery, (respiring with the prosecution and the court to
allow Officer Lauenstein’s testimony into evidenoeviolation of his rightto due process, (3)
not objecting to witness Hardy’s testimony, (4) wbjecting to impernsisible identifications,
and (5) conceding guilt and lending credencenttmess McLaurin’stestimony; and (C) the
prosecutor committed misconduct by (1) introducing impermissibly suggestive identifications,
and (2) making improper comments in opening statement and closing argument. Ex. 15. On
March 21, 2011, the Court of AppealsMéaryland denied review. Ex. f4.

CLAIMSPRESENTED

Farmer claims (A) he was not provided wihpreliminary hearing or the discovery of
evidence; (B) trial counsel was ineffective fo) (ot obtaining discovgr (2) conspiring with
the prosecution and the court ttoe Officer Lauenstein’s testimony into evidence in violation
of his right to due process,)(8ot objecting to witness Hardy'testimony, (4) not objecting to
impermissible identifications, and (5) conoegl guilt and lending @dence to witness
McLaurin’s testimony; (C) the prosecutor committed misconduct by (1) introducing
impermissibly suggestive identifications, arfd) making improper comments in opening
statement and closing argument; and (D) hisesex@ amounts to a denial of due process. ECF

1, Petition.

* The State’s response addressed only the Petition for Writ of Certiorari that was filed by counsel. Exs. 15 and 16.
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ANALYSIS
Respondents are seeking dismissal of Farmddsns as procedurally defaulted. The
procedural default doctrine enssrrthat “state courts have h#uk first opportunity to hear the

claim sought to be vindicated in a federabéas proceeding.” Picard v. Connor, 404 U.S. 270,

276; see also 28 U.S.C. § 2254(b)(1)(A) (requirexpaustion of remedies available in state
court). Where a petitioner has failed to present a claim to the highest state court with jurisdiction
to hear it, whether it be byifmg to raise the clainin post-conviction proceedings or on direct

appeal, or by failing to timely note an appea& grocedural default doctrine applies. Coleman

v. Thompson, 501 U.S. 722, 749-50 (1991) (failuredte timely appeal); Murray v. Carrier,

477 U.S. 478, 489-91 (1986) (failure to raiserolain direct appeal); Murch v. Mottram, 409

U.S. 41, 46-47 (1972) (failure to raisaioh during post-conetion); Bradley v.Davis, 551 F.

Supp. 479, 482 (D. Md. 1982) (failure to seek leavapjoeal denial of @t-conviction relief).

When a claim is procedurally defaultediederal court may not address the merits of a
state prisoner’s habeas claim unless the petitioner can show 1) both cause for the default and
prejudice that would result from failing to considee claim on the merits, or 2) that failure to
consider the claim on the meritguld result in a miscarriage @fstice, i.e., the conviction of

one who is actually innocentSee Schlup v. Delo, 513 U.398, 314 (1995); Murray, 477 U.S.

at 495-96;_Breard v. Pruett, 134 F.3d 615, 620 (lith 1998). “Cause” consists of “some

objective factor external to thefdase [that] impeded counsel's atfoto raise the claim in state
court at the appropriate tinie.Breard, 134 F.3d at 620 (qtiog Murray, 477 U.S. at 488)

(internal quotation marks omitted).



Farmer’s claims, insofar as they weagsed in his Pst-Conviction Petitiori,were denied
by the Circuit Court for Baltimore County, and were not pursued in an application to appeal.
Memorandum,_supra p. 6. Consequently, nohdhese claims were presented before all
appropriate state post-contion courts and they aprocedurally defaulted.

Farmer's claim that his sentence violathee process is also quedurally defaulted
because he raised no constitutional cingiéss to his sentence in state court.

Farmer does not claim cause and prejudicectual innocence texcuse procedural
default by showing cause and prejudice or dam@ocence. Additionally, the claims Farmer
raised in his pro se Petition for Writ of Certioravere not presented on direct appeal. Under
Maryland law, appellate revieaf a post-conviction court rulinghay be initiated by filing an
Application for Leave to Appeal tihhe Court of Special Appeals witththirty days of the Circuit
Court’s judgment._Sekld. Code Ann., Crim. Pro. Art. 8 7-109 (2008). Farmer did not pursue
this state remedy. Farmer’s effotb reintroduce thesgaims in a Petition for Writ of Certiorari
does not serve to revergecedural default.

Even if his claims were not procedurattefaulted, Farmer does not satisfy the federal
habeas corpus statute’s “higtdgferential standard for evaluajistate-court rutigs.” Lindh v.

Murphy, 521 U.S. 320, 333 n.7 (1997); see d&sdl v. Cone, 543 U.S447, 455 (2005). A

federal court may not grant a writ of habeas asmnless the state’s adjudication on the merits:
1) “resulted in a decisn that was contrg to, or involved an unreasdbla application of, clearly
established federal law, as determined by $upreme Court of the lted States,” or 2)

“resulted in a decision that wassed on an unreasonable determination of the facts in light of

® The Court is mindful that Farmer is a self-represelitigent whose pleadings are entitled to liberal construction.
Nevertheless, the Court, like Respondent, has found his bfagigims in the pro se portions of his Post-Conviction
Petition difficult to discern.See ECF 6 p. 15.
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the evidence presented in that8tcourt proceeding.” 28 U.S.C. § 2254(d). A state adjudication
is contrary to clearly establistidederal law under § 2254(d)(1) wie the state court 1) “arrives

at a conclusion opposite to that reached by 8hpreme] Court on a quem of law,” or 2)
“confronts facts that are matdhaindistinguishable from a tevant Supreme Court precedent

and arrives at a result opposite[the Supreme Court]. Williams v. Taylor, 529 U.S. 362, 405

(2000). Under 28 U.S.C. 8§ 2254(d)(2), “a statert factual determination is not unreasonable
merely because the federal habeaart would have reached dfdrent conclusion in the first
instance.”_Wood v. Allen, 558 U.S. 290, 301 (2010).

Where a petitioner is requesting habeas relrethe grounds of ineffective assistance of
counsel, it must be shown that: dunsel’s performance was daéint, and 2) the performance

prejudiced the defense. _ See Stackl v. Washington, 466 U.S. 668, 687 (1984).

Representation is deficient if falls below “an objective standaaf reasonablesss.” _Id. at
688. To satisfy the first part of this stamdlait must be demotmmted that counsel's
performance was not “within the range ofngmetence normally demanded of attorneys in
criminal cases.” _Id. at 687nfernal quotation markand citation omitted). The standard for
assessing such competence is “highly deferératred has a “strong presumption that counsel's
conduct falls within a wide range of reasblga professional assistance.” Id. at 689. A

defendant must overcome the “strong presuamptithat counsel's strategy and tactics fall

‘within the wide rangeof reasonable professional assist@if Burch v. Corcoran, 273 F.3d

577, 588 (4th Cir. 2001) (quotirstrickland, 466 U.S. at 689).
A showing of prejudice requiresahl) counsel's errors wese serious as to deprive the

defendant of a fair trial whoseswt is reliable, and 2) there was a reasonable probability that,
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but for counsel's unprofessional errors, the resfulbhe proceedings would have been different.
See_Strickland, 466 U.S. at 687, 694. “The bencknudran ineffective assistance claim] must
be whether counsel's conduct so underminedptioper functioning of the adversarial process
that the trial cannot be relied @s having produced a just result.” Id. at 686. It is not enough
“to show that the errors had some conceivalfieceon the outcome of the proceeding.” Id. at
693. Counsel's errors must be “so serious aspowdethe defendant of aifdrial, a trial whose
result is reliable.” _Id. at 687. A determinatimeed not be made meerning the attorney's
performance if it is clear that no prejudice wobhlave resulted had the attorney been deficient.
Strickland, 466 U.S. at 697.

In this case, the state postrwiction court found none of Faaris claims, other than his
claims that counsel was ineffective for failing gerfect his direct appeal and failing to file a
motion for modification of sentee, provided a basis for postrwiction relief. The record
amply supports the state pastaviction court’s decision. Nably, the Post-Conviction Court
expressly found that Farmer’s defense attornelygeformed effectively in the case. Ex. 9 p. 4.
The Court also emphasized that Farmer provituggroof of prejudice tsatisfy the Strickland
standard. The court stated:

The evidence in this case is overwhelming that the Defendant is the car thief. And

given the direct evidence and the ciratamtial evidence, [defense counsel] could

have been Houdini and the outcome @& tlase wouldn’t have been any different.

Ex. 9 p. 3. Similarly, Farmer provides noognds to disturb the Post-Conviction Court’s
rejection of his prosecutorial stonduct claims. For these reasdfarmer has not sustained his
burden to show the state postawiction court unreasonably apmliéederal law as determined

by the Supreme Court or rendered a decisionvtaatbased on an unreasonable determination of
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the facts in light of the evidengeesented in the State courbpeeding. Thus, the claims do not
warrant federal habeas relief.

Equally unavailing are Farmer’s claims that he is serving an illegal sentence and was
prejudiced when the prosecutor committedaeonduct by introducing impermissibly suggestive
identifications. Farmer’s challenge to his s is based on statevland does not present a
federally cognizable claim for habeas corpus fel@8 U.S.C. § 2254(a) (authorizing a federal
court to entertain a state prisoner’s habeasigret'only on the ground that he is in custody in

violation of the Constittion or laws or treaties of the UniteStates”);_Estelle v. McGuire, 502

U.S. 62, 67-68 (1991) (“[I]t is not the provinceafederal habeas court to reexamine state-court
determinations on state-law questions.”).

Farmer did not present the same claim ofyztiee of evidence on direappeal or in his
pro se Petition for Writ of Certiorari. The alaion direct appeal addised alleged trial court
error in admitting identification evidence, notopecutorial misconduct. The claim raised in
Farmer's pro se petition for a writ of certidgravas that the prosecution used impermissibly
suggestive in-court identifications to obtains htonvictions. This was determined to be
procedurally defaulted by the Court of Specigipeals because there was no objection to
admitting this evidence at trial. Consequentlys ttlaim is procedurally defaulted, and this
claim provides no grounds for federal habeas relidrmer does not meet his burden to satisfy
the highly deferential standard of review reqdirfor federal habeas relief and even if not

procedurally defaulted, the claim fails i3 merits. _See 28 U.S.C. § 2254(d).
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CERTIFICATE OF APPEALABILITY
A Certificate of Appealability may issue “onif the applicant has made a substantial
showing of the denial of a corsiional right.” 28 U.S.C. § 2258)(2). To meet this burden, an
applicant must show that “reasonable jurists colgldate whether (or, fahat matter, agree that)
the petition should have been resolved in aed#iit manner or that the issues presented were

‘adequate to deserve encouragement to procgter.” Slack v. McDaniel, 529 U.S. 473, 484

(2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n. 4 (1983)). Petitioner has failed to make

a substantial showing that heas denied a constitutionalght, and this Court finds that
reasonable jurists would not find the denial of halvehsf in this case debatable. Therefore, a
Certificate of Appealability shall not issue.
CONCLUSION
For the foregoing reasons, the Court concludes the Petition provides no grounds for
habeas corpus relief. A separate Order follows denying ttigoReand declining to issue a

Certificate of Appealability.

June26,2014 Is/

George L. Russell, 1l
United States District Judge
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