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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

TRUSTEES OF THE PLUMBERS AND
GASFITTERS LOCAL 5 RETIREMENT,
SAVINGS FUND, ET AL.
V. : Civil No.CCB-12-730

CONDITIONED AIR SYSTEMS, INC.,
ETAL.

MEMORANDUM

Plaintiffs (collectively, “the Local 5 Funt)sbrought suit under & Employee Retirement
Income Security Act of 1974 (“ERISA”) to recaveelinquent contributions to various employee
benefits funds from defendants Conditioned Air Systems, Inc. (“Systems”) and Complete Air
Solutions, Inc. (“Solutions”).The Local 5 Funds’ motion for eumary judgment is currently
pending before the court. The parties have fotigfed the issues, and hearing is necessary.
Seelocal Rule 105.6. The motion will be granted in part and denied in part.

BACKGROUND

Plaintiffs are a union, Plumbers Local OniNo. 5 (“Local 5”), and the trustees of
various employee benefit funds covered by ERigat are associated with Local 5. On
September 28, 2008, Systems signed a Lettessé®, (Killeen Decl. Ex. 1, ECF No. 28-23),
agreeing to be bound by the collective bargaigiggeement (“CBA”) between Local 5 and the
Mechanical Contractors Association of Metrbfam Washington, Inc. (“the Association”),

(CBA, Killeen Decl. Ex. 2, ECF No. 28-24). By thetter of Assent, Systems also agreed to be

bound by the Restated Agreements and Declarations of Trust (“Trust Agreements”) governing
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each of the funds on behalf of which suitsdmought here. (Letter of Assent.)

Under the CBA and Trust Agreements, Systems was required to make monthly
contributions to the Local 5 Funds at a nattescribed by the CBA for each hour worked by a
covered employee.Sge, e.g.Trust Agreements, Killeen Decl. Ex. 4, ECF No. 28-26, at 4; CBA
at 23 (1 166).) In addition, Systems was obligatesibmit monthly reports to the Association,
Local 5, and the trustees of the Local 5 Fuids$ contained the names of each employee whose
wages were covered by the CBA that had keaployed during the preceding calendar month
and the number of hours each had worked. gfT/Agreements at 4; CBA at 23 ( 169).)

In December 2010 Systems entered into a consent judgment (“the Settlement Agreement”
or “the Agreement”) with the Local SuRds under which it acknowledged that it owed
$88,041.89 in delinquent contributions, interest, ligggdalamages, costs, and attorneys’ fees
for the period of February 2009, Juneotigh August 2009, and October 2009 through August
2010. (Settlement Agreement, Killeen Decl. BXECF No. 28-31,  2.) It agreed to pay
$63,273.66 with interest assessed on that amount at a rate of ten percent per Ehfjuda) (

The Local 5 Funds agreed to waive the remaining $24,768.23 in liquidated damages as long as
Systems made every scheduled payment under the Settlement Agreement and submitted all
future remittance reports and contributionseapiired by the CBA and Trust Agreementisl. {

4.) The parties agreed that if Systems failecbimply with any part of the Agreement the entire
amount of waived liquidated damages woulddrssessed and the entire amount still due under
the Agreement would be declanadmediately due and payabldd.] Systems failed to comply

with the terms of the Agreement by failing tdsuit remittance reports and make contributions

for each succeeding month. (DefOpp'n Ex. 1, ECF No. 35-2.)



When the parties entered into the Settlement Agreement, an audit was ongoing to review
Systems’ payroll records. (Settlement Agreenfen0.) The audit reviewed Systems’ records
for the period between and including Janu2098 and July 2011. (Coyle Decl., ECF No. 28-32,
1 3.) Itultimately revealed $168,790.76 in unpandtributions to the Local 5 Funds for that
period of time. (Coyle Decl. § 4; Audit RepdZipyle Decl. Ex. A, ECF No. 28-33.) In addition
to the unpaid contributions revealed by the alistems also failed to meet its obligations
accruing in the months after the audit periodill¢n Decl., ECF No. 28-22, 11 11, 13, 17, 24.)

The Local 5 Funds filed this action in Mar2012 seeking delinqueabntributions that
accrued from January 2008 through the date ofmedd, liquidated damages and interest for the
same period through the date of payment, anrdah#¢ the defendants submit payroll records for
an audit of the period from August 1, 201Tptigh the present, unpaid dues and work
assessments, and injunctive relief requiring tHerd#ants to comply with their obligations in the
future. (Compl., ECF No. 1, at 12.) The Lobdfunds now ask this court to enter summary
judgment in their favor for $821,955.46 in unpaid cimitions, liquidated damages, and interest
covering the period from January 2008 through §@%3. They also requesiat the court grant
summary judgment as to Solutions’ liability &gstems’ alter ego and as to Solutions owner
Richard Putnam’s individual liability.

ANALYSIS

Federal Rule of Civil Procedure 56(a) pes that summary judgment should be granted
“if the movant shows that there is genuinedispute as to anyaterialfact and the movant is
entitled to judgment as a matterlaiv.” Fed. R. Civ. P. 56(a) (emphasis added). Whether a fact

is material depends upon the substantive lAwderson v. Liberty Lobby, Ine&t77 U.S. 242,



247-48 (1986). Accordingly, “the mere existencemhealleged factual dispute between the
parties will not defeat aotherwise properly supported tran for summary judgment.1d. “A
party opposing a properly supportadtion for summary judgment ‘ay not rest upon the mere
allegations or denials of [his]gadings,’ but rather must ‘sietrth specific facts showing that
there is a genuine issue for trial. Bouchat v. Baltimore Ravens Football Club, Jr816 F.3d
514, 522 (4th Cir. 2003) (alterationamiginal) (quoting Fed. R. €i P. 56(e)). The court must
view the evidence in the light most favoratdehe nonmovant andtaw all justifiable
inferences in his favorScott v. Harris 550 U.S. 372, 378 (2007) (citation omittesBe also
Greater Baltimore Ctr. for Pregnancy Concersc. v. Mayor and City Council of Baltimgre
721 F.3d 264, 283 (4th Cir. 2013) (citation omitted}.the same time, the court must not yield
its obligation “to pevent factually unsupported claims anfetises from proceeding to trial.”
Bouchaf 346 F.3d at 526 (citation and internal quotation marks omitted).
l. Defendants’ Liability under ERISA
A. Conditioned Air Systems, Inc.’s Liability

ERISA mandates that employers obligatednake contributions to multiemployer
benefit plans under the terms of such plans collective bargaining agement “shall, to the
extent not inconsistent with law, make swomtributions in accoahce with the terms and
conditions of such plan or such agreeme29'U.S.C. § 1145. When employers fail to make
required contributions, ERISA empoxsebeneficiaries, such as tpkaintiffs in this case, to
bring civil actions to recover befits, enforce rights under the rned@t plan or agreement, or

clarify future benefits.ld. 8 1132(a)(1)(B). Where a plan pegi¢ in enforcing its rights to



contributions, it can recover not only unpaid cdnitions, but also interest, liquidated damages,
and attorneys’ fees.Id. § 1132(g)(2).

It is undisputed that Systems was undeohligation to submit monthly remittance
reports and make contributions to the Local Bd=uby virtue of its assent to be bound by the
CBA and the Trust AgreementsSee, e.g.Letter of Assent.) ERIKSmandates that it comply
with those obligations. 29 U.S.C. § 1145. Wh8ystems has failed to meet its obligations,
therefore, plaintiffs are entitled to recoxdamages as set forth under ERISA. 29 U.S.C.
1132(g)(2);see also Int’l Painters and Allied Tradewdus. Pension Fund v. Capital Restoration
& Painting, Co, 919 F. Supp. 2d 680, 685-86 (D. Md. 2018)t(ng that “[t]he Supreme Court
has found that these sections [88 1132(g) and Ipd®lide trustees of multiemployer benefit

plans with an effective federal remedyctlect delinquent conbutions.” (quotingLaborers
Health & Welfare Trust Fund for N. Cal. Advanced Lightweight Concrete C484 U.S. 539,
541 (1988))).
B. Complete Air Solutions, Inc.’s Liability

According to Richard Putnam, Systems ceased operations in mid-March 2012. (Putnam
Aff. § 25.) Putnam registered Solutions, however, in December 2011. (Solutions Articles of
Incorporation, ECF No. 28-4, at 4Blaintiffs claim that everf Systems nominally ceased
operating by April 2012, it was a@lly continuing operationas Solutions. Thus, although
Solutions never assented to be bound by the GBRust Agreements, the Local 5 Funds seek

to hold it jointly and severallliable with Systems for delquent contributins and related

damages under the theory that the two estdi® “alter egos” disingle employers.”

! Plaintiffs state in their memorandum that they will seekragiys’ fees and costs at a fatiene. (Pl.’s Mem. at 12
n.2.)
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The “alter ego” doctrine prevents an emploffem avoiding his laboobligations simply
by altering his corporate form but with no stagial change in ownership and management.
See Alkire v. Nat'| Labor Relations Bd@16 F.2d 1014, 1018 (4th Cir. 198B)aryland Elec.
Indus. Health Fund v. Kodiak Util. Constr., In289 F. Supp. 2d 698, 702 (D. Md. 2003). If two
entities are alter egos, theyaach liable for the labobligations of the otherAlkire, 716 F.2d
at 1018. The Fourth Circuit has set out a two-festtto determine whether an entity is the alter
ego of the original employer. First, the court must determine “whether substantially the same
entity controls both the old and new employdd’ at 1020;see also Maryland Elec. Ind. Health
Fund 289 F. Supp. 2d at 702. In making this inquigyrts have looked at\ariety of factors,
including: “continuity of ownership, similarity of the two companies in relation to management,
business purpose, operation, equipment, custensupervision, and anti-union animugd”
(quotingMassachusetts Carpenters Central Cdil@t Agency v. Belmont Concrete Corp39
F.3d 304, 308 (1st Cir. 1998) (internal quotation marks omittéd)stees of the Heating,
Piping and Refrigeration Pension FurdEngineering Contractors, Ini2011 WL 4711925, at
*2 (D. Md. 2011)? If the two entities are substantially the same, the court must then determine
whether changing the corporate form would pdevan “expected or reasonably foreseeable
benefit to the old employer related to #ignination of its labor obligations.Alkire, 716 F.2d
at 1020. Similarly, two entitie@re considered a “single eroger” where they have common
ownership, interrelation of opations, common management, and centralized control of labor

relations. Vance v. Nat'l Labor Relations Bdi1 F.3d 486, 490 (4th Cir. 1995). The ultimate

2 Defendants claim this court should apply Maryland tawecide alter ego liability. (Def.’s Opp’n at 20-22.)
There is no support for applying state law in the caseddfendants cite or in any other cases proffered by the
parties.

3 Unpublished cases are cited only for the soundufetsir reasoning not for any precedential value.
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guestion in determining alter ego status isi&ther a successor paration is really the
predecessor corporation by another narivgfyland Elec. Indus. Health Fup@89 F. Supp. 2d
at 702, and the ultimate question in determgrsingle employer status is whether the two
entities are in an “arm’s length” relationshifance 71 F.3d at 490. Under either analysis,
Systems and Solutions are jointly and seiliet@ble for Systems’ labor obligations.

Most indicative of Solutionsalter ego or single employelastis are the emails Systems
sent, in January 2012, informing two of its custosithat it was “changing its name to Complete
Air Solution Inc.” and that Sstems was “now doing business as of 1-1-2012 as Complete Air
Solutions, Inc.” (Email to Flower Hill Commity Center (“FHCC”), ECF No. 28-5, at 1; Letter
to Maryland Stadium Authority, ECF No. 28-6pefendants attempt to characterize these
emails as informing customers that Systems was ceasing operations, but there is nothing in the
record to support such a reading and sucimf@nence would be unwarranted. Instead, they
demonstrate that Systems was only undergoimgnae change. This understanding is further
supported by a later email in which Richard Putndo@ owner of both entities, asked a client to
make a check out t@tr new name&omplete Air Solutions Inc.” (FHCC Emails, May 21,

2012, ECF No. 28-10, at 1 (emphasis added).)

In addition, the record demonstrates tBatutions and Systems had common ownership
and similar management, and shared a physiithleas and email addresses. (Putnam Aff., ECF
No. 35-1, {1 4-5,"9 Solutions Articles of Incorporatioigolutions’ Resp. to Pl.’s First Request
for Admis., ECF No. 28-8, at Reest Nos. 4, 5; Systems’ Supjesp. to Pl.’s First Set of

Interrog., ECF No. 28-9, at Interrog. No.c&mpareDiFranco Email to FHCC, November 3,

* The plaintiffs challenge the admissibility of several statements included in Mr. Putnam’s affidavit. (Reply, ECF
No. 39, at 3-6.) The court will assume, without deciding, that the entire affidavit is ddensstause its
acceptance does not prejoglithe plaintiffs’ position.
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2011, ECF No. 28-14yith DiFranco Email to FHCC, May 4, 2012, ECF No. 28-15 (using the
same email addresses for both Systems andi@udcorrespondence).) As of at least May
2012, Solutions was invoicing for work that waisl under contract t&ystems. (Maryland
Stadium Authority Email Regarding Systemsoices, ECF No. 28-7; FHCC Emails, ECF No.
28-10, at 2see alsdPutnam Aff. § 30.) In addition, &dions used documents in its invoicing
still labeled with Systems’ name. (Time Shé&attober 3, 2012, ECF No. 28-12.) Plaintiffs also
have provided documents demonstrating thigast two individuals employed by Systems were
performing work after the date the defendadsm Systems ceased operations, suggesting they
worked for Solutions. (Systems’ Supp. ResgRlits First Set of Inteog. at Interrog. No. 8
(listing Michalena DiFranco and Dwayne Myer as employees of Systems); Time Sheet, October
3, 2012, ECF No. 28-12 (listing hours worked by Dwayne Myer in October 2012); DiFranco
Email to FHCC, May 4, 2012, ECF No. 28-15 (indingtDiFranco sent an email on behalf of
Solutions in May 2012).) Putnam admits is hffidavit that the two employees worked for
Solutions, but claims it was only temporaryuiffam Aff. § 28.) The record demonstrates,
however, that at least one of the employees afkr Solutions well aftat began operations.
(Time Sheet, October 3, 2012.)

The intermingling of operations and warkthe manner evidenced by the record
demonstrates that the two entities were notatpeg in an arm’s-length relationship and that
Solutions was nothing more than Systems by another n8eeNat'l Labor Relations Bd. v.
Kodiak Elec. Cq.70 F. App’x 664, 667-68 (4th Cir. 2003)nding evidence of alter ego status
where one entity performed work obtained by thher and shared employees, common space,

ownership, and managemeri¥aryland Elec. Indus. Health Fup@89 F. Supp. 2d at 702-03



(finding evidence of alter ego status where emtities shared common owners, management,
equipment, and employees, and had “considetiatdemingling of the two companies’ intra-
office affairs” (internal quotatin marks and citation omitted)};rustees of Nat'| Automatic
Sprinkler Indus. Pension Fund v. Budget Plumbing Gdrpl F. Supp. 2d 716, 720-21 (D. Md.
2000) (finding evidence of singmployer status where two dies shared employees, owners,
offices, work, and communications systems).

Most of the defendants’ attemptsdispute alter ego or silegemployer status constitute
nothing more than mischaracterizations of thve ¢a the record. Defendants claim Systems and
Solutions cannot be said to have common aslinip because Putnam is the sole owner of
Solutions, while both he and VirgenMerrigan owned Systems. (DefOpp’n at 25.) First, this
claim in defendants’ pleadingshelied by the record, which demdrades that both were owners
of both Systems and Solutions until March 20d#n Merrigan left both companiesSee
Putnam Aff. 11 4-5; Putnam AfEX. A.) Second, different avership shares—in this case,
Putnam’s 80 percent share in Systems and X@percent share in Solutions—does not defeat a
finding of alter ego statusSee Kodiak Elec. Co70 F. App’x at 667 (finding the first step of the
Fourth Circuit’s alter ego testtisfied where overlapping contad both entities existed despite
different ownership)Trustees of Nat'| AutomatiSprinkler Indus. Pension Funtil1l F. Supp.
2d at 720 (finding indicia of common ownenghvhere an individual had ownership shares,
although of different amounts, in two companieBefendants also claithe two entities did not
share the same management because Virginiaddarwas an officer of Solutions but not of
Systems. The law only requires similarity in manageniatyland Elec. Ind. Health Fund

289 F. Supp. 2d at 702, and it is undisputedPdimam is an officer of and controls both



entities, and has been the sofficer of Solutions since dynfour months after it was
incorporated. Defendants also claim that Solutions contracted with Systems’ customers for new
work. (Def.’s Opp’n at 26.) Theris nothing in the record indidag that the contracts were for
new work. All Putnam states in hifidavit is that Soltions negotiated newontractswith
existing customers, not nemork. (SeePutnam Aff.  13.) In fact, as discussed above, the
record indicates that new contta Solutions attempted to negttiavere only for work Systems
had been performing, and often Solutions performerk with no new contract at all. (Email to
FHCC, and attached contract, ECF No. 2848ryland Stadium Authority Email Regarding
Systems Invoices, ECF No. 28-7; FHCC Emails, ECF No. 28-10sae2alsdPutnam Aff.
30.) That Solutions eventualigay have obtained new worlseePutnam Aff. 34 (indicating
Solutions bid on and was awarded new consracDecember 2012)), is not sufficient to
overcome its alter ego status. An entitytgmnng under a new name cannot be rendered an
entirely new and independent company simggduse it later obtains new work in addition to
the old.

The remaining facts on which defendants agly insufficient to provide a reasonable
trier of fact with any basis to conclude ti&tstems and Solutions anet alter egos. First,
defendants claim the two companies had diffebeisiness purposes because Systems focused on
plumbing and pipefitting work in building pregts, while Solutions focused on plumbing and
pipefitting work on service andpair projects. (Def.’s Opp’n &5-26; Putnam Aff. 1 11-12.)
To be considered alter egosptentities do not have to hawkentical business purposes, only
substantially the same, onslar, business purposeMaryland Elec. Indus. Health Fun@89 F.

Supp. 2d at 702-03. It is undispdtthat Systems and Solutions both performed work in the
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same industry, for the same customers, and witeat some of the same employees. Further,
Putnam explains in his affidavit that Solutiofetus on service work is actually the result of
wanting more government contracts. (Putnaim 9§ 6, 11.) Courts have found that where two
entities perform work in the same field, the fiett they have different types of customers does
not defeat a finding dodilter ego statusMaryland Elec. Indus. Health Fup@89 F. Supp. 2d at
701 n.9 (citingMaryland Elec. Indus. Health Fund v. Kodiak Elec.,@iv. No. 99-790, at *8
(D. Md. May 29, 2001))see also Carpenters’ Pension FunidBalt., Maryland v. Tao Constr.
Co., Inc, 2010 WL 3733949, at *2 (D. Md. 2010) (findingathwo corporations working in the
same industry was indicative of alter ego statls)en accepting thatehdifferences claimed by
defendants exist, they are insufficient to prevadbasis for finding differe business purposes.
Second, defendants claim that Solutions has neither the same equiiponéhé same
supervisors as Systems, and that the twaiesntre in fact operated differently because
Solutions only performs worthrough subcontractors while Systems hired employees to do its
work. (Def.’s Opp’n at 26-28.Not only does the record demonstréttat Solutions did in fact
have employees, (Putnam Aff. § 28; Whiting-TerDaily Field Report, ECF No 28-20 (listing
that CAS had one employee on the worksiteJune 1, 2012); Time Sheet, October 3, 2012;
DiFranco Email to FHCC, May 4, 2012), libese facts are not enough to overcome the
extensive evidence that Systems simply changewitge to Solutions and that Solutions then
took on Systems’ work and replicated its opierss in other ways—sharing the same owners,
officers, email addresses, physical address, paperwork, and cohtéweesof the “focal

criteria” for finding alterego status is “the ensuing degreeaifitrol that the employer exerts

® Richard Putnam claims in his affidavit that he learinefipril 2012 that union members took Systems’ tools and

never returned them, damaged company equipment, and took trucks for personal use. (Putnam Aff. { 25.)

® The court also notes that if all employees were removed from Systems’ worksites due to a strike, it would seem to
make sense that Systems/Solutions would have to hire subcontractors.
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over the operations of theew employing entity.”"Nat’| Labor Relations Bd. v. McAllister Bros.,
Inc., 819 F.2d 439, 444 {4Cir. 1987). The facts demonseat sufficient degree of control to
establish alter ego status, even with the ussib€ontractors or tr@her minor differences
defendants claim.

Finally, as required by the Fourth Circuitiker ego test, shiftg its corporate form
provided Systems with a clear, reasonably farabke, and perhaps expected, benefit related to
eliminating its labor obligationsSee Alkire 716 F.2d at 1020. Defendants admit that, at the
time Solutions was incorporated, Systems wasrgkbn its contribution payments to the Local 5
Funds and was facing an ongoing breach of tligeS®ent Agreement it had previously entered
with the plaintiffs to pay defiquent contributions. (Putnam Afffl 20-21; Def.’s Opp’n Ex. 1.)
By creating a new corporate entity, Putnard &errigan, as common owners, would have a
means of continuing their workhile evading their obligationsnder the CBA. The creation of
a new entity just as Systems was facing increasibgitiawith respect to its contributions to the
Local 5 Funds indicates alter ego stat8ee Carpenters’ Pension FyrzD10 WL 2010 WL
3733949 at *2 (finding the “expected @asonably foreseeable betigiest was satisfied where
both entities were controlled Itlye same person and the newtgniias incorporated while a
lawsuit to recover contributions was pendinggryland Elec. Indus. Health Fun@89 F. Supp.
2d at 703 (finding the test was satisfied wherestirae individuals controlled both entities and
the new entity was formed during pending litigatto collect delinquat contributions).
Defendants attempt to counter this finding bynpiog to Putnam’s statement that “[w]hen
[Solutions] was formed, the intention was . . . that it would quabfa Minority Business

Enterprise (MBE) and bid spedaélly on government contracts.” (Putnam Aff. 1 5.) Even if
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this was one of Putnam and Merrigan’s ini@ms in creating Solutions, it remains reasonably
foreseeable that they also could evade their labor obligdti&es McAllister Bros., Inc819
F.2d at 445 n.14 (“The imposition of alter-ego status uAdlére does not hinge on proof that
the employer intended to &de the labor laws.”).

For all the foregoing reasons, Solutions and Systems are alter egos and single employers
and Solutions is jointly and severally liable for Systems’ labor obligations. The court will
therefore enter summary judgment ois iksue in favor of plaintiffs.

C. Richard Putnam’s Individual Liability

Plaintiffs seek to pierce Solutions’ corpte veil and hold its sole owner, Richard
Putnam, individually liable for its obligationg:ederal courts typidlg will disregard the
corporate form where doing so is required“faublic convenience, fairness and equify.”
Thomas v. PeacocB9 F.3d 493, 504 (4th Cir. 1994) (quotidbman v. Danin801 F.2d 1, 3-4
(1st Cir. 1986)) (internal quotation marks omitted);'d on other ground$16 U.S. 349 (1996).
A court can pierce the corporate veil wheh)“the shareholder dominates and controls the
organization and (2) imposing such lidgtyilis needed to avoid injustice Mayes v. Moorg419
F. Supp. 2d 775, 781 (M.D.N.C. 2006) (citihgomas 39 F.3d at 504). In making the
determination, courts have looked at a number of factors, includings‘gindercapitalization,
failure to observe corporate formalities, nonpaytof dividends, siphoningf the corporation’s
funds . . . non-functioning of offers and directors, absence ofpayate records, and the fact

that the corporation is merely a facadetf@ operation of the dominant stockholdeKéffer v.

" Merrigan, the owner essential for MBE status, left the company, and apparently gave up her owrenes$tijnint
it, only three months after incorporation. (Putnam Aff.  8; Putnam Aff. Ex. A.)

8 Defendants claim state law governs tuestion of whether to pierce the corporate veil. The Fourth Circuit has
indicated, however, that federal l@w@verns the issua ERISA casesThomas39 F.3d at 503. In any event,
applying Maryland law would not change the outcome in this case for reasons apparenbdly thiethis
memorandum.See Ramlall v. MobilePro CorB30 A.3d 1003, 1009 (Md. App. 2011) (“[W]e may pierce the
corporate veil . . . only based on fraud or proof that it is necessary to enforce a paramount equity.”)
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H.K. Porter Co., InG.872 F.2d 60, 65 (4th Cir. 1989) (citibgeWitt Truck Brokers, Inc. v. W.
Ray Flemming Fruit Cp540 F.2d 681, 685-87 (4th Cir. 197@))ayes 419 F. Supp. 2d at 781.
The Fourth Circuit has made clear that coaortsst be cautious in deciding to pierce the
corporate veil, but not hesitatedo so where justice requireKeffer, 872 F.2d at 64.

Plaintiffs bear the burden of establisheyasis for disregarding the corporate form,
DeWitt Truck Brokers540 F.2d at 683, but have faileddo so here. Most importantly,
plaintiffs have failed to identyffany unfairness or injusticeatwould occur should the court
defer to the corporate entity.o@rts typically find unfairnessshere the dominant shareholder
used the corporation improperly or renderezldbrporation unable foay its obligations.See
Keffer, 872 F.2d at 65 (finding theddrict court properly fountlndamental unfairness where
the shareholder had sold off the insolvent corppamés assets and keptelproceeds for itself);
cf. Mayes 419 F. Supp. at 782 (finding no groundsgarcing the corporate veil where there
was no evidence the shareholder had fraudulentyfairly used the corporate form). Plaintiffs
claim it would be unfair to uphold the corporate famthis case because Solutions has failed to
maintain records demonstrating that it is, in factorporation. Yet, isupport of their claim,
the plaintiffs only cite cases in which courts found piercing theweesl required to prevent
injustice because individual shareholders hadaipd the corporation faheir sole benefit and
to the detriment of the ¢poration’s obligationsSee DeWiit540 F.2d at 689 (finding equity
and fundamental justice suppattedividual liahblity where the shareholder was claiming the
company was making payments it was not malamgl, in fact could not make, while he was
withdrawing large sums in salaryijfustees of the Nat'l| Elevat Indus. Pension v. Luty&40 F.

Supp. 2d 447, 460 (E.D. Pa. 2001) (finding fundamdamfairness where the court also found

14



undercapitalization and a siphoning of funds bysible shareholder during times of financial
distress). Plaintiffs have provided no evideo demonstrate Putnam engaged in similar
conduct here.

Although the failure to provide &lence of injustice disposes thie issue, plaintiffs have
also failed to provide any evidence of undertigation, siphoning, failke to pay dividends,
non-functioning of officers and directors, @ther evidence that Solutions is a sham
corporation—for example, evidence that Putnam htiflésto Solutions’ necessary assets or that
Solutions was not performing the work claimede Trustees of Nat'l Elevator Industry Pension
140 F. Supp. 2d at 460. Plaintiffs have only offieegidence that Solutis lacked corporate
records, including records demonstrating thhaeld liability insurance and records
demonstrating that it had ardaaccount—although they offer meidence that Solutions was
using Putnam’s bank accounSegSolutions’ Supp. Doc. ProduResp., ECF No. 28-16.) The
mere lack of corporate recardlone, only one of the maifferfactors, cannot provide a basis
for piercing the corporate veil. The court vdény plaintiffs’ requesior summary judgment on
this issue.

Il. Unpaid Contributions, Liqui dated Damages and Interest

Because plaintiffs have established that&ymns—and Solutions as its alter ego—faced
obligations to make benefit fund contributions under the CBA and Trust Agreements, plaintiffs
are entitled to damages as fegth under ERISA, 29 U.S.C. § 1132(g)(2), where the defendants
breached those obligations. Plaintiffs clainpaid contributions, liquidated damages, and
interest for three distinct time periodsor each time period, defendants raise different

challenges to liability or the accuracy of theccdditions. The court will therefore address each
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time period and the parties’ kesponding claims in turn.
A. Delinquent contributions sought pursuant to the payroll audit, January
2008-July 2011.

Plaintiffs claim $118,363.43 ianpaid contributions for the period from January 2008
through July 2011 that were revealed by adieconducted of Systems’ payroll records.

(Killeen Decl. 1 10; Killeen Decl. Exs. 6, 7, ECF Nos. 28-28, 28-29.) Plaintiffs arrived at this
amount by subtracting payments made pursuaafi@vious settlement agreement from the
total amount of delinquent contributions found thyehe audit. (Pl.’s Mem., ECF No. 28-1, at
10.) Defendants claim they cannot be held lidehis amount for twoeasons: first, because
some employees included in the audit werecootred by the agreement or were not performing
covered work; and second, because the plairgifsbarred from collecting any amounts for the
time period covered by the previous settlementagpent. (Def.’s Opp’n at 14-15, 18.) Both of
the defendants’ arguments fail.

The Trust Agreements authorized thosenatang the Local 5 Funds to designate a
qualified representative to conduct an audit of &yst payroll and wage records to determine if
Systems was making full contributipayments as required by the CBA.{, Trust
Agreements at 4.Plaintiffs have provided an audit weh demonstrates the amount owed to
each fund, for each employee, for the years 2008 through 2011. (Coyle Decl. Ex. A.) Where an
employer’s obligation to pay delingat contributions is based on the results of an audit, courts
typically find summary judgmergppropriate unless the employas identified specific errors

or provided documentation to rebut the audit’s conclusi@e, e.gMaryland Elec. Ind.

® The audit was conducted of Systems’ records going back to January 2008, but it did not reselingungnt
contributions until November 2008. Further, becausé ¢tier of Assent was only effective from September 22,
2008, Systems would not have had any obligations to make contributions under ERISA before then.
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Health Fund v. MESCO, Inc2014 WL 853237, at *14 (D. Md. 201Nat'l Elec. Benefit Fund

v. Rabey Elec. Co., INn2012 WL 3854932, at *4 (D. Md. 2012pefendants’ only claim of

error is that the audit includeemployees who were not performing covered work, and the only
factual evidence they provide to support the claim is a statement in Putnam’s affidavit. (Putnam
Aff. § 38.) There, he lists three employees explains that they weneot performing covered

work because one was not a member of Local 5, one was an “office employee” and not a
member of Local 5, and one Putnam recalled ¥mat a covered employee,” but he could not
confirm what position the employee did holdid.Y Mr. Putham’s statement, however, is not
sufficient to raise a genuine issaf fact as to the accuracytbe audit such that summary

judgment is inappropriate.

In considering whether an employer has iderdifiespecific error in the audit as to which
employees were eligible for contributionsucis have looked to the governing collective
bargaining and trust agreemen&ee Nat'l Elec. Benefit Fupd012 WL 3854932 at *4-5.
“[Clollective bargaining agreements are not interpreted under traditional rules of contract but
under a federal common law of labor policKeffer, 872 F.2d at 62. As with any contract,
however, courts begin by lookirag the language of the agreermfar any “clear manifestation
of the parties’ intent.”ld. The CBAs governing the relevant grperiod in this case include a
“Wages and Fringes” chart listing agreed-upontgbutions for journeymen and apprentices.
(CBAs at 7-8, 15-16.) Other seat®mof the CBAs indicate that employers are obligated to make
contributions “[f]or all hours worked by all engylees whose wages are covered by this [CBA]”
or “for each employee in each classificatistdd in the amount shown in [the Wages and

Fringes table].” Il. at 11-12.) Defendants point to aeidence that the obligation to make
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contributions turns on union membership. Iy@ung, it appears from the language of the CBA

that it turns ongb classification.See Nat'| Elec. Benefit Fund012 WL 3854932 at *4-5

(finding a similarly worded CBA did not makkstinctions based on wmized or non-unionized
employees). Further, defendants point to no evidence that being an “office employee,” whatever
that may entail, bars an employee from also beorgsidered a journeymam apprentice, or that

such work did not involve covered work tieduld render the individual a covered employe.
Finally, Mr. Putnam’s admission that he doesnmemtember what Je#fy Wink did does not

operate to identify a specific factual errotte audit. For all of these reasons, no genuine

dispute of fact exists as tbe accuracy of the audit.

Apart from defendants’ challenge certain employees included in the audit, they also
claim the Settlement Agreement bars pléisiirom collecting dénquent contributions
attributed to the time period also covered by the Agreem&ateSettlement Agreement § 2.)
According to the defendants, granting summadgment would amount toroviding plaintiffs
double recovery. (Def.’s Opp’'n &4.) Further, the defendantsich that, even if the Settlement
Agreement does not preclude recovery, the pféshtalculations do notlemonstrate an off-set
for the amounts Systems did pay under the Agreeménhtat(15.)

First, the Settlement Agreement does not prectadevery on the basis of the audit. In
fact, under the Agreement, the parties acknowledugicthe audit at iseuwas taking place and
agreed that nothing in the Agreent was to be construed as preventing the Local 5 Funds from
bringing an action for delinquenbntributions for any period ¢ime covered by the Agreement.

(Settlement Agreement  10.) Defendants apjeadmit this. (Opp’n at 3 (“Under the

19 The court notes that it appears Systems included Beithner, the alleged “offe employee,” as a covered
employee on remittance reports submitted after the period covered by the Gadiilléen Decl. Ex. 3, ECF No.
28-25.)
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agreement, the parties recognized that th& &rdthe period of Janug 2008 through the then
current date was not included in any manndgeims of the Settlement Agreement.”).) In
addition, although Systems agreed to pay a ceataibunt to satisfy its contribution obligations
for the covered time period, it also agreed thatehtire amount woulde immediately due and
payable should Systems “fail[ ] to abide by each and every term of [the] Settlement Agreement.”
(Id. 14.) Further, the Local 2uRds did not release claims amg from Systems’ failure to

satisfy the obligations of the Agreement, whictluded its responsibility to submit reports and
pay contributions in the future, or wherevias discovered Systems submitted inaccurate or
incomplete reports.lq. 19.) Defendants admit that Systedid not comply with the terms of

the settlement. (Def.®pp’n Ex. 1, ECF No. 35-2, at 1 (listing the ways in which Systems had
not complied with its obligtions).) Systems cannot seek pietections of the Agreement while
failing to meet its obligations under it. Under tbems of the Agreementyerefore, the Local 5
Funds are not barred from recovering all delinquent contributions revealed by the audit, even
those that accrued during the periodiofe covered by the Settlement.

Second, contrary to the defendgrassertions, the plaintiffsave incorporated an off-set
for collections they made pursuant to thetl8etent Agreement, as they are seeking only
$118,363.43 instead of the full $168,790.76 in delinquentributions revead by the audit.
(SeePl.’s Mem. at 10compareCoyle Decl.  4with Killeen Decl. Exs. 6, 7.) The defendants
have not offered any facts to demonstrate tiratamount discounted does not accurately reflect
the payments Systems made pursuant to thheekgent. Defendants cannot manufacture a
genuine dispute of fact by baldly assertihg amounts claimed from the audit are wrong and

only offering as proof the fact that the time percovered by the audit overlaps with that
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covered by the Settlement Agreement. Sai€hct provides no grounds which a reasonable
trier of fact could find that thdiscounts plaintiffs claimed to ti@ applied are not an accurate
reflection of what is due.

Because there is no genuine dispute of natiact as to the amount of unpaid
contributions defendants owe under the audit, sumpmagment will be granted in favor of the
plaintiffs for $118,363.43 in unpaid contributioius the period of January 2008 through July
2011.

B. Contributions sought for unfunded reports, August through October 2011.

Plaintiffs claim $87,124.50 in tiaquent contributions fothe period of August through
October 2011. (Pl.’s Mem. at 10.) The undigpluevidence demonstrates that, for that time
period, Systems did submit remittance reporthéoLocal 5 Funds delineating the contributions
due, but never actually paid them. (Killeen Décl1; Killeen Decl. Ex. 3.) Defendants in no
way dispute these facts and summary judgméhbe granted in favor of plaintiffs for
$87,124.50 in unpaid contributions.

C. Contributions sought pursuant tothe Funds’ projections, November 2011
through May 2013.

Plaintiffs claim $441,216.35 in dequent contributions fothe period of November 2011
through May 2013. (Pl.’'s Mem. at 11.) The LoBsd&unds claim this amount on the basis of the
estimating provisions in the Trust Agreementse Thust Agreements authorize the trustees to
project delinquent contributions when an empldgés to make contributions for two or more

months and has not submitted documents showing the employees who worked for the employer
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and the hours they workéd.(E.g, Trust Agreements at 6-7.) The Trust Agreements differ
slightly, however, as to howehdelinquencies are to be prdgt. For example, the Medical
Fund allows the trustees to peof delinquent contributions astgreater of either 1) “the
average of the monthly paymemtstually madeby the Employer for the last [three] months for
which payments were made and/or unfunded rantt reports received,” or 2) “the average of
themonthly payments madby the Employer for the last [tlwe] months for which payments
were made and/or unfunded remittance reports receivédl.{e(mphasis addedge also idat
31-32 (Retirement Savings Fund); NPF & ITF Tragreements, Killeen Decl. Ex. 8, ECF No.
28-30, at 12 (National Pension Fund).) Thepfenticeship Fund, on the other hand, allows the
trustees to project the comttutions as the greater of esthl) “the average of theonthly hours
reportedby the Employer for the last [three] montbs which payments were made and/or
unfunded remittance reports received,” or 2) “the average ohdmehly hours reportelly the
Employer for the last [twelve] months for which payments were made and/or unfunded
remittance reports received.” (Trust Agreements at 12-13 (emphasis auged)so idat 18
(Communications and Productivity Fund), 24{¥%cation Fund); NPF & ITF Trust Agreements
at 6-7 (International Training Fund).) All tfe Trust Agreements provided state that the
projection can be used to determine paymduésfor each delinquent month in a lawsuit, and
that “no other proof need be furnished by thet&es to any court or laitrator to compute the
total payments due from the Employer for all delinquent monthd.} (

Defendants claim plaintiffs are not entittedsummary judgment because the plaintiffs
have failed to identify which estimating methitheéy used and how thegalculated the claimed

amounts, thus creating a genuine dispute astac¢buracy of the estimations. (Def.’s Opp’n at

™ There is no evidence thaetindustry Fund allows projections as the Trust Agreement for the fund is not in the
record.
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16-17.) The court agrees thagéttlefendants have raised a genuine dispute of fact as to the
accuracy of the estimations witbspect to all of the funds exddpr the International Training
Fund. Plaintiffs claim the pregted monthly contribution folldunds is the average of the
contributions reported, but never paid, for Aughsough October 2011, which are the last three
months for which Systems submitted remiteneports. (Reply, ECF No. 36, at 12-13.)
Although this methodology is authorized by some of the Trust Agreemsees,g.g.Trust
Agreements at 18 (Communications and Productivitigd)), it isnot authorized by those that
state projections must be based on montheghiich payments were actually made—Systems
made no payments in August through October 2(B€ee Trustees of the Nat'l Automatic
Sprinkler Indus. Welfare Fund v. Advanced Safety, 811 WL 1557918, at *3 (D. Md. 2011)
(finding a plaintiff benefit fund fided to prove it was entitled tanpaid contributions based on its
provided projections where the projectiongevbased on rates for months in which the
employer made no payments and the relevant aigreement allowed projections based on “the
average for the monthly paymeitstually madeby the Employer” (emphasis added)). Further,
even if all the Trust Agreements allowed thestees to project basedly on the last three

reports submitted, the court cannot tell from the numbers provided for the funds, other than the
National Pension Fund and the International flirey Fund, that it is actually how plaintiffs
arrived at their estimationsThe monthly average of tle®ntributions for August through
October 2011, as reported in the remittance reporExhibit 7 to Trutee and Local 5 Business
Manager James Killeen’s decltom, for example, is $19,553.63SdeKilleen Decl. Ex. 7see
alsoKilleen Decl. Ex. 6 (listinghe claimed contributions for the unfunded reports submitted to

the trustees in August through October 201Th)s is different from the monthly average
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plaintiffs claim, based on their projectigres $16,059.48. (Killeen Decl. Ex. 6.) Summary
judgment will be denied, therefore, for projectemtributions the plaintiffs seek for all funds
except the Internainal Training Fund.

Summary judgment also will be denied foe ttontributions the plaintiffs seek for the
International Training Fund for Ap 2012 and after. The defendaritave raised a genuine issue
of fact as to whether or not the defendants @ obligation to makeontributions during that
period. The CBA only requires employers to makatributions for hours worked. (CBA at 23
(1 166).) Both parties agree that members afallé were directed to stop working for Systems
beginning in early 2012.SgePutnam Aff. {1 21-24; Pl.’s Repat 11.) The parties appear to
disagree, however, as to whethas thccurred in March or May.Cpompare Putnam Aff. § 24
(noting all workers had been removed by mid-Maréith Reply at 11 (noting all workers
were removed in May).) Although the International Training Fund’s Trust Agreement allows the
trustees’ projections to providlee sole proof of delinquent ceittutions, it does not make such
proof irrefutable. Here, plaintiffs admitaéhcovered employees were not working for the
defendants beginning in May 201H.no covered employees were performing work, under the
terms of the CBA, the defendants would not hav@bligation to make contributions, even if
they still had an obligation to submit reportsaiRiiffs are not entitled, therefore, to summary
judgment for delinquent contribians for the period in which they admit covered employees
were not actually working. Because there geauine dispute as to whether employees stopped
working in March or May, the court will deny sumary judgment for all times after March 2012.

As to the remaining estimations madetfoe International Traing Fund for November

2011 through March 2012sdeKilleen Decl. Ex. 7 at 3), the g@ihtiffs are entitled to summary

2 The court notes that the plaintiffs do not challenge the admissibility of this statement in Mr. Putnam’s affidavit.
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judgment. There is no dispute Systems didsogiply reports or payments for that period,
despite its obligation to do sgeeDef.’s Opp’n at 5 (admitting Systems did not provide reports
for November 2011 through March 2012)), and the estimations match the records provided and
the projection procedures authorized by the TAggeement. The court will thus grant summary
judgment in favor of the plaintiffs for $849.35etamount they seek in contributions for the
period of November 2011 through March 2012tfa@ International Taining Fund. (Killeen
Decl. Ex. 7 at 3.)
D. Liquidated Damages and Interest

Plaintiffs seek $89,615.82 in liquidated damages and $85,675.36 in interest on the unpaid
contributions. (Pl.’s Mem. at 11-12.) When cowtger judgment in favasf a benefit plan to
enforce an employer’s obligations to make dbuotion payments, ERISArovides that courts
must also award interest and the greater of eitfeemterest or liquidad damages, as provided
for in the governing plans. 29 U.S.C. § 1132(g)(2). Defendants do not dispute that the Trust
Agreements for the National Pension Fund tedinternational Training Fund provide for
interest at a rate of twelygercent per annum and liquidated damages of ten percent and twenty
percent, respectively(Killeen Decl. 11 18, 21.) The f@mdants do not dispute that the
remaining Trust Agreements provide for intgrat a rate of ten percent per annum and
liquidated damages of twenty percend. {1 12, 15.)

As a preliminary matter, because the ¢asinot granting summary judgment for the
plaintiffs with respect to # contributions they seek for November 2011 through May 2013 for
the Medical Fund, Industry Fund, Vacatiomnd, Communicationsna Productivity Fund,

Apprenticeship Fund, Retirement Savings Fumnd, ldational Pension Fund, or with respect to
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the contributions they seek for April 2012dbgh May 2013 for the International Training Fund,
plaintiffs are not at this time entitled to liqutdd damages or interest with respect to those
contributions. Only $25,666.56 in liquidatedhaleges and $43,775.66 in interest, therefore,
remain at issue.

As to these remaining amounts, the defertslaonly dispute is that the December 2010
Settlement Agreement bars recovery of any dgenaelated to the ped of time covered by the
Agreement. For the same reasons the Settlefgreement does not bar recovery of unpaid
contributions, however, it does not bar reggwef liquidated damages and intereSeePart
II.LA supra. Further, to the extent defendants eglying on the Loca Funds’ waiver of
liquidated damages under the terms of the Agregrtieat waiver became ineffective as soon as
Systems failed to comply with its obligations under the Agreem&aeSettlement Agreement
1 4.) With no genuine dispute as to liquidatiamages and interest for January 2008 through
October 2011, and, for the International rag Fund, for November 2011 through March
2012, the court will grant summary judgmeénplaintiffs’ favor for $25,666.56 in liquidated
damages and $43,755.66 in intereSttmmary judgment will be déed with respect to the
remaining liquidated damages and interest at issue.

CONCLUSION

For the reasons stated above, summary judgmidrite granted in part for the plaintiffs,

as to unpaid contributions, liglated damages, and interest for the period of January 2008

through October 2011, and, for the Internatidiraining Fund, for November 2011 through
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March 2012, and as to Solutions and Systemst gl several liability. Summary judgment is

otherwise denied. A separate order follows.

March28,2014 /sl
Date CatherineC. Blake
United State<District Judge
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