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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

SIRONA DENTAL SYSTEMS, LLCet al.

V. : Civil No. CCB-12-1253

STEVENSON GROUP, INCet al.

MEMORANDUM

Plaintiffs Sirona Detal Systems, LLC, and Schidlechnologies, Inc., (collectively,
“Sirona”) filed this action for breach of coatt against defendants Stevenson Group, Inc.,
(“SGI”) and Steven and Sylvia Carlin (“the Cadfi Mrs. Carlin was SGI’s sole shareholder,
director, and officer, and Mr. Carlwas an employee of the firm, which is apparently insolvent
and defunct. Sirona has filed a motion $ammary judgment seeking $339,298.62, the amount
Sirona allegedly paid SGI for services that waeger performed. For the reasons stated below,
Sirona’s motion will be granteid part and denied in part.

BACKGROUND

The material facts in this case are moatigisputed. In earl2012, Sirona contracted
with SGI to manage its parti@ton in dental industry trade shows scheduled to take place
between April and November 2012. Those s&wiwere, by and large, never performed,
although Sirona advanced SGI over $300,000 for sackices and related equipment. On the
morning of the first trade show that was schedub occur, SGI informed Sirona that it was
shutting down and that it had no funds to operatendiultimately contraed with another trade
show service provider, DCI, fwerform the same services @ugiht from SGI so that Sirona
could participate in the trade shows. Sirona plsiats to undisputed ewahce that the Carlins,

who operated SGl, continued to pay themsethging the period of time at issue here, when
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Mrs. Carlin has stated SGI had liatsds well in excess of its assetSegSylvia Carlin Dep.,
ECF No. 27-6, at 10, 42-43, 99-109, 132, & 136-Fiyona subsequently filed this action and
seeks, in its amended complaint, dansafge breach of contract and conversion.

ANALYSIS

Federal Rule of Civil Procedure 56(a) paes that summary judgment should be granted
“if the movant shows that there is no genuine ulisf@as to any materiédct and the movant is
entitled to judgment as a mattdrlaw.” Fed. R. Civ. P. 56(a).he Supreme Court has clarified
that this does not mean that any factual dispuitedefeat the motion. “By its very terms, this
standard provides that the mere existencofealleged factual dispute tveeen the parties will
not defeat an otherwise praopesupported motion for summajydgment; the requirement is
that there be ngenuineissue oimaterialfact.” Anderson v. Liberty Lobby, In&77 U.S. 242,
247-48 (1986) (emphasis in original). Whethéact is material depends upon the substantive
law. See id.

“A party opposing a properly supportegbtion for summary judgment ‘may not rest
upon the mere allegations or denials of [his] plegs’ but rather must & forth specific facts
showing that there is a genuine issue for triaB8uchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 522 (4th Cir. 2003) (alteratiomiiginal) (quoting Fed. R. Civ. P. 56(e)).
The court must “view the facts and draw reasonaiiégences ‘in the light most favorable to the
party opposing the [summajydgment] motion,”Scott v. Harris 550 U.S. 372, 378 (2007)
(alteration in original) (quotingnited States v. Diebal®69 U.S. 654, 655 (1962)), but the
court also must abide by the “affirmative obligatof the trial judge to prevent factually
unsupported claims and defenses from proceeding to Disdwitt v. Pratt 999 F.2d 774,

778-79 (4th Cir. 1993) (internal quotation marks omitted).



|. Breach of Contract

While SGI appears to suggestariootnote, that the invoic&rona paid in advance of
SGI performing or paying for the serviceg thvoices enumerated were not enforceable
contracts, geeDefs.” Opp., ECF No. 28-3, at 7 n.2)etbnly substantive argument in its
opposition memorandum regarding the invoicesceons a dispute over the amount of money
Sirona paid SGI for which no services werevpded. Thus, SGI haslaanced no challenge to
Sirona’s claim that it is entitteto reimbursement for SGI’s failure to perform on the invoices
which were, if not express agreements, implied-in-fact contr@ets.e.gMohiuddin v. Doctors
Billing & Management Solutions, In@ A.3d 859, 864 (Md. App. 2010) (“[Ijmplied-in-fact
contracts are actual contracts . . . ‘that can ba se[the parties’] conduct rather than in an
explicit set of words.”) (quotingogavero v. Silversteirr90 A.2d 43, 52 (Md. App. 2002)).
Sirona’s advance payment of tens of thousaridiollars on invoices iteceived from SGI listing
services SGI represented it would providevould have provided in exchange for such
payments unequivocally demonstrates both partieatual agreement and intent to promisel[.]”
See idat 865 (quoting Williston on Contracts, § 1.5 (1990)).

Otherwise, SGI argues that Sirona is nditkea to judgment as a matter of law because
there is a material dispute concerning the arhofimoney Sirona is owed for services not
performed. Sirona has calculated an amount of $339,298.62 it paid SGI for which it received
nothing. SGI argues that $19,000 in services wowe lieen reflected in reconciliation invoices
that were never provided &irona, and that Sironawgongly including an additional
$31,072.75 in charges for which Sirona received invoices from SGSitlgia never paid.

Accordingly, there is no genuine dispute t8&tl is liable for breach of contract and that

Sirona is entitled to judgment as a matielaw in the amount of $289,225.87 in unperformed



services for which it paid. The remaining $50,072%5irona’s claim is still in dispute.

Il. Conversion

On the other hand, the defendants are abtdifor conversion. A conversion is “any
distinct ownership or dominion . . . over the pers@naperty of another in denial of his right or
inconsistent with it.'Darcars Motors of Silver Spring, Inc. v. Borzy®41 A.2d 828, 835 (Md.
2004) (quotation omitted). As a general rule, “momiesintangible and, therefore, not subject to
a claim for conversion.Allied Inv. Corp. v. Jaser81 A.2d 957, 966 (Md. 1999). A plaintiff
may, however, seek “funds that have been or should havesbgmgated for a particular
purpose or that have been wrongf obtained or retained aliverted in an identifiable
transaction,” provided thadlhe transferred money isuficiently identifiable[.]” Id. at 966-67
(citations and quotations omitted). But, “if a dedant . . . commingles it with other monies, the
cash loses its specific identityid. at 967;see also Gibbons v. Bank of America Co2012 WL
94569, at *9 (D. Md. 2012);’Occitane, Inc. v. Tran Source Logistics, In2009 WL 4738073,
at *4 (D. Md. 2009} Despite Sirona’s arguments to the contrai@ccitane like the other cited
casesrecognizes the established law in Marylamat commingled funds are no longer subject
to a conversion claim, even if they had a siiepurpose when they were transferred to the
defendant. In.’Occitane,the court denied the defendants’tina to dismiss a conversion claim,
even though the plaintiffs appeared to concede the disputed funds had been commingled, only

because the plaintiffs’ complaint alleged theds had not been commingled and, for the

! Sirona argues that the couannot consider SGI's assertithat the $31,072.75 was never paid
because SGI did not raise thigament in an “affirmative defense of set-off or counterclaim,”
but SGI was under no obligation to do so. iAlleeded to do, which it has done, is adduce
evidence disputing Sirona’s factual asea of the amount SGI owes SirorgeeFed. R. Civ. P.
56(c).

2 Unpublished cases are cited only for the soussloétheir reasoning, nfir any precedential
value.



purposes of ruling on that motion, the court waligakbed to accept the complaint’s allegations
as true See2009 WL 4738073 at *4.

Here, it is undisputed that SGI commiedlall of the funds it received from its
customers, including Sirona, and, thus, that the flogtgheir specific idntity when they were
deposited into SGI's geeral operating accounSéeCarlin Aff., ECF No. 28-5, 110-16). Even
though most of the funds were to be usedsfecific purposes—to pay various costs and
vendors—because the funds have been comntipgted Sirona points tao obligation SGI had
to put the money in a separate or segregatedunt, the transferred funds are no longer subject
to a conversion clainBee Darcars821 A.2d at 833 n.3 (because defendant “did not have an
obligation to return the specifills” used for down payment oncar, the plaintiff “should have
maintained the action for breachamitract” to recover the payment).

I11. Personal Liability of Mrs. Carlin®

In Maryland, “sharehders generally are not helddividually liable for debts or
obligations of a corporation except where it isessary to prevent fraud or enforce a paramount
equity.” Bart Arconti & Sons, Inc. v. Ames-Ennis, 840 A.2d 225, 234 (1975) (internal
citations omitted). “When a person or entity e&xses such extensive control over a corporate
entity so as to make the latter a mere instntaigy of the former, courts have the power to
disregard the corporate fiction to deal witle timderlying reality by apping the so-called ‘alter
ego’ doctrine.”Baltimore Line Handling Co. v. Brophy71 F. Supp. 2d 531, 552 (quoting
Dixon v. Process Corporatioi382 A.2d 893, 898-899 (Md. App. 1978)). Where an individual

exercises “complete domination, ratly of the finances, but ¢iie policy and business practice

% The evidence shows that Mr. Carlin was an emggoput not an officer or shareholder, of SGI.
Thus, it appears unlikely that kbeuld be held personally liabfer SGI's breach even if the
corporate veil is pierced.



in respect to the transaction so that the corpagatity as to this transaction had at the time no
separate mind, will[,] or existence of its owiMaryland courts will pierce the corporate veil
when “such control was used by the defendambmmit fraud or wrong, to perpetrate the
violation of the statutory or other positive legal duty, or dishonest and unjust act in contravention
of the plaintiff's legal rights.Hildreth v. Tidewater Equipment Co., In838 A.2d 1204, 1210
(Md. 2003) (brackets and citation omitted). “[S}ewf the factors commonly considered, when
dealing with a single corporation, are (1) whetihe corporation is edequately capitalized,

fails to observe corporate formalities, fails$sue stock or pay dividends, or operates without a
profit, (2) whether there is comngling of corporate and persdrassets, (3) whether there are
non-functioning officers or director&) whether the corporationiissolvent at the time of the
transaction, and (5) the almee of corporate recorddd.

Although Sirona has adduced significanidewnce to support piercing SGI’s corporate
veil, because a plaintiff must establish stetts by clear and convimg evidence, summary
judgment would be inappropriatéee Residential Warranty Corp. v. Bancroft Homes
Greenspring Valley, Inc728 A.2d 783, 789-91 (Md. 1999). The ratstrongly suggests that
the Carlins treated SGI as their “alter-ego” for tloevn benefit. As the sole officer, director, and
shareholder, Mrs. Carlin exercised comphteninion over the corpotian, its assets, and its
operation. This fact, on its own, would not supofinding of personal liability against Mrs.
Carlin, but in light of the undmuted facts concerning the operatarSGl, it demonstrates that
Mrs. Carlin may not have treated SGI as a distmtity. First, Mrs. Carlin paid herself and her
husband hundreds of thousands of dollate/ben 2010 and 2011 from SGI’s general account,
outside of normal payrollSeeCarlin Dep. at 99-100, 136-37). Second, she based the amount

she paid her husband and herself out of SGbnainy set salary but on personal neddsag



10). Third, she loaned herself $150,06fn SGI to avoid income taxld. at 42-43). Fourth, she
paid her husband and herself nearly $25,000 f8@hduring 2012, during the time that SGI
failed to perform the services for which Sirdmed paid. (Answer, ECF No. 22,  18). Finally,
she engaged in all of these transactions with#éecompany appears to have been insolvent,
(Carlin Dep. at 132-34), and while, in all likeood, she was aware SGI would ultimately be
unable to continue operating. SK&d collected most of the payments from Sirona in 2012 as
earmarked funds to pay costs and particular vendiod expenses related to trade shows. Yet, it
appears that Mrs. Carlin depesitthe funds into SGI's general account and used the funds for
other purposesSgeCarlin Dep. at 127).

Given these facts, there are two indepentlases on which the court could pierce SGI's
corporate veil. First, Sirona has alleged fraiiColandrea v. Colandreghe Court of Special
Appeals reversed a trial court’s refusal terpe the corporate veil because the individual
defendant there signed a stoeklemption agreement in exchange for a promissory note she was
found to have had no intention of payiSee401 A.2d 480, 486-87 (Md. App. 1979). Instead,
the defendant had incorporated a new businegsatsumed the old one’s operations, leaving the
corporation that was bound to the promissorerimtancially unable to meet its obligationd.

The court found that the “pervasipeesence of fraud” in the case was a sufficient basis to
disregard the corporate fictioll. at 487. Here, Sirona has plaugiblleged that Mrs. Carlin,
through SGI, fraudulently received hundredshafusands of dollars in advance payments from
Sirona because (1) Mrs. Carhiad already withdrawn hundredstbbusands of dollars from the

failing company before making the new agreements in 2012, (2) she admitted using the money

* Although Sirona dropped a separate claim faudragainst the defendants when it amended its
complaint, the amended complaint still contaims same factual allegations of frausie¢, e.g.
Am. Compl., ECF No. 22, 11 6-8).



she received from Sirona for purpos#iser than what she had promisestd, e.g.Carlin Dep.

at 109-112, 127), and (3) she informed Sirona @& “shutting its doors” on the day of the first
trade show SGI had caatted to serviceSeeAm. Compl., ECF No. 22, 18F8). In short, a jury
could infer that Mrs. Carlin knew all along S&uld not do what she had promised Sirona
through SGI; that, like the defendantGoelandrea she had no intention of following through on
SGI’'s agreement with Sironanathat, through SGI, she defraddgirona to protect her own

and her husband’s earnings ang&y other financial obligations.

Second, although no court in Maryland has apypbrever pierced th corporate veil to
enforce a paramount equigge Baltimore Line Handling CaZ71 F. Supp. 2d at 554ee also
Residential Warranty Corp728 A.2d at 789, this is a close gtien on the present facts, which
conceivably could justify pierng the veil on equitable grounds. Mrs. Carlin engaged in highly
guestionable and self-serving fingdgractices in running SGI. Stappears to have made great
efforts to continue personally profiting froBGI even when she likely knew SGI would be
unable to meet all of its obligans. Although it is merely perssi&e authority, construing South
Carolina, not Maryland, lawsederal Deposit Insurance Corp. v. Sea Pines,sDpports
Sirona’s contention that it waat the very least, improper fdrs. Carlin to pay herself so
substantially from corporate fundsile the company was insolvel®ee692 F.2d 973, 977 (4th
Cir. 1982). InSea Pinesthe court pierced the veil to patmecovery from a corporate parent
stockholder where the common direrst highly leveraged the subiidy and favored the parent
over other creditors. 692 F.2d at 974. While theasitun here is not entirely analogous, Mrs.
Carlin was favoring herself and her husband @&@!’s creditors as ghcontinued paying her
own and her husband’s generous, unfixed saldtieéag an extended period of insolvency. That

said, the record does not suggest Mrs. Carlin@ly drained SGI's accounts before reneging on



its obligations or otherwessiphoned funds or raidélde corporate coffers at that time. In short,
whether Mrs. Carlin’s behavior rose to theomgful level needed toka the unusual step of
ignoring the corporate form antdawving recovery from her personglis a question for the jury.
CONCLUSION

For the reasons stated above, Sirona’sondtr summary judgmentill be granted in
part and denied in part. The court finds as #enaf law that SGI idable in the amount of
$289,225.87 for breaching its agreements with Sirona and that Sirona cannot recover on its
conversion claim. Whether Mrs. Carlin canhedd personally liable for SGI's breach, and
whether the defendants are liable for the liemg $50,072.75 of Sirona’s claim, are outstanding
genuine issues ohaterial fact.

A separate Order follows.

July 25,2013 /sl
Date Catherine C. Blake
UnitedState<District Judge



