Entrepreneur Media, Inc. v. JIMD Entertainment Group, LLC et al Doc. 30

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ENTREPRENEUR MEDIA, INC. *
Plaintiff, *
V. * Civil Action No. RDB-12-1970
JMD ENTERTAINMENT GROUP, LLC, *
et al,
*
Defendants.
*
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Entrepreneur Media, Inc. (“EMI”)iled this action against corporate Defendants
JMD Entertainment Group, LLC and JMD Engnment and Media Group (the “corporate
Defendants”) and individual Defdant Janice McLean-Deloatch (*“Ms. McLean-Deloatch”).
Plaintiffs Complaint (ECF No. 1) alleges federal trademark infringenad federal false
designation of origin/unfair competition, pwant to the Lanham Act, 15 U.S.C. 8§ 1114,
1125(a). Pending before this Court are Pl#iatMotion for Default Judgment (ECF No. 27)
against the corporate Defendants and Defendanice McLean-Deloatch’'s Motion to Deny
Entry of and Request for Entry of Default Order (ECF No. 24), which this Court construes as a
Motion to Set Aside Default Judgment. This Court has reviewed the parties’ submissions and no
hearing is necessarySeelocal Rule 105.6 (D. Md. 2011).For the reasons that follow,
Plaintiff's Motion for Default Judgment (ECNo. 27) is GRANTED and Defendant Janice
McLean-Deloatch’s Motion to Deny Entry of aRéquest for Entry of Default Order (ECF No.

24) is DENIED.
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BACKGROUND

Plaintiff EntrepreneuMedia, Inc. (“EMI”) filed a Caonplaint on July 2, 2012 against
corporate Defendants JMD Entertainmeno@r, LLC and JMD Entertainment and Media
Group (the “corporate Defendaiit and individual Defendanianice McLean-Deloatch (“Ms.
McLean-Deloatch”) alleging federal trademarKrimgement and federal false designation of
origin/unfair competition pursuant to the Lanm&ct, 15 U.S.C. 88 1114, 1125(a). Compl. 1 6,
ECF No. 1. EMI is a California ¢poration that has provided gooadsd services to businesses,
business owners, and prospective busioessers for over thirty yeardd. § 10. EMI owns the
ENTREPRENEUR® Mark, as well as seven otharks (collectively the “EMI Marks”) that
incorporate the term “ENTREPRENEUR.”Id. 1 25-26. Three othe EMI Marks are
incontestable pursuant to 15 U.S.C. § 1663d. § 27. EMI has United States federal
registrations for all eight of the EMI makcollectively the “B1l Registrations”). Id. § 25.
EMI has conducted the majority @§ business using the EMI Mes, including publishing and
selling books, e-books, and magasneonducting edutianal services inclding seminars and
workshops; operating at least fodifferent websites; and laulming applications for mobile
devices.Id. 11 11-12, 14-20. EMI has acquired both fame and goodwill, which have resulted in
numerous honors, awards, and caraling business relationshipisl. 1 21-24.

The two corporate Defendants JMD Erdérninent Group, LLC and JMD Entertainment
and Media Group are Maryland business entitiéd. §§ 3-4. Individual Defendant Janice
McLean-Deloatch is the psident and founder of both corporate Defendarts. 2. The
corporate Defendants have used the ENTREWRERS EDGE Mark in the course of their

business. Id. 1 34-38. JMD Entertainment Group, LLC tise applicant of record for the

! The incontestable marks are registered as 1,453,968; 2,263,883; and 2,502,032. As stated in 15 U.S.C. § 1065, a
mark becomes incontestable if it h&®én in continuous use for five consecutive years subsequent to the date of . . .
registration and is still in use in commerce.”



currently pending application for federakgistration of the ENTREPRENEURS EDGE
trademark, which was filed on November 6, 2009. 1 3; Attach. 9, ECF No. 27. EMI alleges
that both corporate Defendants’ use oé thnregistered ENTREPRENEURS EDGE mark
violates EMI’s intellectual mperty rights. Compl.  43. Specifically, EMI claims federal
trademark infringement and federal false desigm of origin/unfair competition. EMI alleges
that the ENTREPRENEURS EDGE rkas confusingly similar tahe registered EMI Marks,
and that as a result of the corporate hdénts’ use of the ENTREPRENEURS EDGE mark,
EMI has suffered harmid. 1 49, 51.

On September 26, 2012, EMI served the Complaint (ECF No. 1) on the corporate
Defendants. To date, both corporate Deferslagiain unrepresented by counsel despite the
fact that they, as corporations, may padceed in this action without counsebeelLocal Rule
101.1(a). Since EMI filed its Complairi¥]s. McLean-Deloatch, who is proceedipgp se has
twice sought an extension ofré to obtain an attorney arfile responsive pleadings. On
October 12, 2012, this Court gtad a Motion for Continuance (ECF No. 13), which gave the
Defendants an additionghirty days to filean answer. On November 13, 2012, Ms. McLean-
Deloatch requested a second exiem$ECF No. 14), which this@lirt granted in an Order (ECF
No. 17) dated November 29, 2012. This Order extended the Defendants’ deadline for filing
responsive pleadings until December 10, 2012. In tleQthis Court specéd that Local Rule
101.1(a) requires the two corparabDefendants to retain counsahd that this Court would
entertain appropriate motions for default jodent if there was cuinued failure by the
Defendants to file appropriate ptiags. Order 2, ECF No. 17.

By failing to retain counsel and file an answer, the corporate Defendants have not taken

any action in the course of this litigati. On December 13, 2012, EMI filed a Motion for



Clerk’s Entry of Default (ECF No. 20) againsettwo corporate Defendants for their failure to
submit an answer in accordance with LocaleRL01.1(a). On December 14, 2012, the Clerk of
the Court filed Entry of Default (ECF No. 21)On February 6, 2013, EMI filed the subject

Motion for Default Judgment (ECF No. 27). EMursues this Motion only against the two

corporate Defendants, and not as to irdlreil Defendant JaniddcLean-Deloatch.

STANDARD OF REVIEW

Entries of default and default judgments gozerned by Rule 55 dhe Federal Rules of
Civil Procedure. Rule 55(a) provides that “heh a party . . . has faile¢o plead or otherwise
defend, and that failure is showby affidavit or otherwise, #hclerk must enter the party’s
default.” If, after entry of dault, the plaintiff's complaint does not specify a “sum certain”
amount of damages, the court may enter aultefadgment against the defendant pursuant to
Rule 55(b)(2). In considering a motion for ddfgudgment, this Court accepas true the well-
pleaded factual allegations inettcomplaint as to liability. SeeRyan v. Homecomings Fin.
Network 253 F.3d 778, 780-81 (4th Cir. 2001). HowevVvgability is not deemed established
simply because of the default . . . and the conrits discretion, may miire some proof of the
facts that must be established in order to deterrimability.” 10A Charles A. Wright, Arthur R.
Miller & Mary Kay Kane,Federal Practice and Procedu&®2688 (3d ed. 19983ee also Ryan
253 F.3d at 780-81. Although the United States CollAppeals for thd=ourth Circuit has a
“strong policy that cases be decided on the melisjted States v. Shaffer Equip. Cbl F.3d
450, 453 (4th Cir. 1993), defaultdgment “is appropriate whenehadversary process has been
halted because of an essentially unresponsive p&tk,C. v. Lawbaugi859 F. Supp. 2d 418,
421 (D. Md. 2005).

If the court finds that liability is estabtied, it must then turn to the determination of



damages.See Ryan253 F.3d at 780-81. The court must make an independent determination
regarding damages and cannot acceptugsfactual allegatims of damagesSee LawbaugtB59

F. Supp. 2d at 422. Rule 54(c) of the Fed&uales of Civil Procedw limits the type and
amount of damages that may be entered as # wdsa party’s default: “[a] default judgment
must not differ in kind from, or exceed in amounhat is demanded in the pleadings.” Where a
complaint does not specify an amount, “theurt is required to make an independent
determination of the sum to be awardeddkins v. Tesed.80 F. Supp. 2d 15, 17 (D.D.C. 2001)
(citing S.E.C. v. Mgmt. Dynamics, In&15 F.2d 801, 814 (2d Cir. 1975)). While the court may
conduct an evidentiary hearing to determine dgasait is not required to do so; it may rely
instead on affidavits or documentary evidence in the record to determine the appropriate sum.
See, e.g.Mongue v. Portofino Ristorant®o. WDQ-09-3144, 2010 WL 4629898, at *3-4 (D.
Md. May 25, 2010) (collecting casesge alsdlOA Charles A. Wright, Ahur R. Miller & Mary

Kay Kane,Federal Practice and Procedu&2688 (3d ed. Supp. 2010).

ANALYSIS

By failing to retain counsel and file ansaver in accordance with this Court’s Local
Rules, Defendants JMD Entertainment Group, L@ JMD Entertainment and Media Group
(the “corporate Defendants”) hatailed to defend in this actionAccordingly, the Clerk of the
Court has filed an entry of default (ECF No.).21Default judgment ‘§ appropriate when the
adversary process has been halted becatissn essentially unresponsive party3.E.C. v
Lawbaugh 359 F. Supp. 2d 418, 421 (D.dV2005). Plaintiff Entrepreeur Media, Inc. (“EMI”)
is therefore entitled to default judgment pursuanFederal Rule of Civil Procedure 55(b)(2).

Default judgment is entered in favor of PEInEMI and Defendant Jace McLean-Deloatch’s



Motion to Deny Entry of and Request for Entry of Default Order (ECF No. 24), which this Court
construes as a Motion to Set Aside Rdtffdudgment is tirefore DENIED.

This Court first reviews the allegations suppuay the corporate Defelants’ liability and
then determines injunctive relief and the agprate amount of damages. In determining
injunctive relief and damages, this Court findk&t no evidentiary hearing is necessary and
instead relies on the affidavitsc other evidence in the recor&ee, e.g.Mongue 2010 WL
4629898, at *3-4.

l. Liability

In considering a motion for dafd judgment, this Court accepas true the well-pleaded
factual allegations in the complaint as to liabilitgee Ryan v. Homecomings Fin. Netw@33
F.3d 778, 780-81 (4th Cir. 2001). Wetheless, this court must determine “whether the well-
pleaded allegations . . . suppor ttelief sought in this actiorid. at 780. EMI has brought both
a federal trademark infringement claim and anclail federal false designation of origin/unfair
competition. SeeCompl. 1 6 (ECF No. 1).

To state a federal trademark infringement claanplaintiff must prove1l) that it owns a
valid mark; (2) that the defendant useck tmark “in commerce” and without plaintiff's
authorization; (3) tat the defendant used the mark (oiraitation of it) “in connection with the
sale, offering for sale, distriboh, or advertising” of good®r services; and (4) that the
defendant's use of the mark is likely to confuse consuni@setta Stone Ltd. v. Google, Inc.
676 F.3d 144, 152 (4th Cir. 2012) (citing 15 U.S.C. § 1114(1%ed;also People for the Ethical
Treatment of Animals v. Doughne®63 F.3d 359, 364 (4th Cir. 2001) (quoting 15 U.S.C.
88 1114, 1125(a)). The Fourthr@iit has noted that the teftr a false designation of
origin/unfair competition claim is essentially tsame as the test for trademark infringement.

Lone Star Steakhouse & Salotmg. v. Alpha of Va., Inc43 F.3d 922, 930 (4th Cir. 1995).
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EMI has successfully made out claims ofldeal trademark infringement and federal
false designation of origin/unfair competition. EisMI sufficiently claims that it owns a mark.
Rosetta Stone Ltd676 F.3d at 152 (citing 15 U.S.C. § 11144)). EMI hasobtained United
States federal registrations for theghdi EMI Marks incluihg “ENTREPRENEUR,”
‘ENTREPRENEUR.COM,” “ENTREPRENEUR  CONNECT,” “ENTREPRENEUR’S
STARTUPS,” “ENTREPRENERUENESPANOL.COM,” and “ENTREPRENEUR PRESS.”
The federal registrations of the EMI marks constitute prima facie evidence that the marks are
valid. Compl. 1 28. Moreover, three of the EMéarks are incontestable pursuant to 15 U.S.C.
8 1065 because they have been in continuous use for at least five consecutive years subsequent to
the date of their registratiomd are still in use in commerce.Furthermore, the United States
Court of Appeals for the Ninth Ciudt, the United States District Court for the Central District of
California, and the United Statd3istrict Court for the Easter District of Virginia have
recognized the EMI Marks at issue \adid, strong, andlistinctive. SeeEntrepreneur Media,
Inc. v. SmithNo. CV 98-3607 FMC (CTx), 2004 U.S. Dist. LEXIS 24078 (C.D. Cal. June 23,
2004); Entrepreneur Media, Inc. v. SmjtNo. 03-56431, 101 F. App’x 212, 2004 U.S. App.
LEXIS 11567 (9th Cir. 2004)Entrepreneur Media, Inc. v. seattleentrepreneur.caxio.
1:11cv0409 (LMB/JFA) (E.D. VaDec. 6, 2011) (PACER).

Second, EMI sufficiently claims that theorporate Defendants used the mark “in
commerce” and “in connection with the sale, offg for sale, distribution, or advertising of
goods or services.'Rosetta Stone Ltd676 F.3d at 152 (citing 15 U.S.C. § 1114(1)(a)). EMI
asserts that the corporate Defendants use the "B TREPRENEURS EDGEin the course of

business. Compl. § 34. Specifically, EMleges that the corpate Defendants not only

2 Seesupranote 2.



incorporate this mark in the domain name dfithwebsites, but also have used the mark in
connection with their Facebook page,iffar account, and YouTube channél. 1 35-38.

Finally, EMI sufficiently claims that theorporate Defendants “used the mark in a
manner likely to confuse consumersRosetta Stone Ltd676 F.3d at 152 (citing 15 U.S.C.

8§ 1114(1)(a)). The Fourth Circuit has implemerdaune-factor test tdetermine the likelihood
of confusion. Id. (citing George & Co., LLC v. Imagination Entm't Lt8.5 F.3d 383, 393 (4th
Cir. 2009)). These nine factorseafl) the strength or distinctivess of the plaintiff's mark as
actually used in the marketplace; (2) the sintjaof the two marksto consumers; (3) the
similarity of the goods or services that the marlentdy; (4) the similarityof the facilities used
by the markholders; (5) the similgriof advertising used by thearkholders; (6) the defendant’s
intent; (7) actual confusn; (8) the quality of the defend&nproduct; and (9) the sophistication
of the consuming publicld. The Fourth Circuit has alsow#ned that these factors “are not
always weighted equally, and not all factors are relevant in every tasgs’Vuitton Malletier
S.A. v. Haute Diggity Dog, LLGO07 F.3d 252, 259-60 (4th Cir. 2007).

This Court finds that EMI satisfies this test for a number of reasons. First, EMI asserts
that the EMI Marks are strong and distinctive. CorfiplZ. The ENTREPRENEUR® Mark has
been used for over thirty yearsdais recognized as a valid, @tg, and distinctnark by federal
district courts. Id. In fact, the United States Districo@t for the Central District of California
held that this mark “has acquired secondary meaniSgéEntrepreneur Media, Inc2004 U.S.
Dist. LEXIS 24078. Additionally, the corporate Defendants have incorporated the entirety of the
ENTREPRENEUR® Mark into its own mar ENTREPRENEURS EDGE. Such total
incorporation supports the similgriof the two marks. That EMI and the corporate Defendants

offer closely related products and serviceansther factor suggestiniggelihood of confusion.



Id. 149. Finally, EMI and the corporate Defendantsrafeein the same magkarea, serving the
needs of small businesselsl. 1 10-24, 34-42. Accordingly,ithCourt finds that EMI’'s well-
pleaded factual allegations fully support theiaiiwls of federal trademark infringement and
federal false designation of igin/unfair competition againsthe corporate Defendants, and
default judgment IS ENTERED against them.

. Relief Requested by EMI

For the federal trademark violations afederal false designath of origin/unfair
competition, EMI seeks two forms of relief: a permanent injunction and damages. Specifically,
EMI seeks to permanently enjoin Defentta JMD Entertainment Group, LLC and JMD
Entertainment and Media Group from usimty anark, including the ENTREPRENEURS EDGE
Mark, which is similar and confusing to the EMlarks. EMI also seeks damages, costs, and
attorneys’ fees.

A. Permanent Injunction

Under Section 34 of the Lanham Act, a cdas “power to grant injunctions, according
to the principles of equity and upon such termthascourt may deem reasonable, to prevent the
violation of any right of the regisint of a mark registered ingtPatent and Trademark Office or
to prevent a violation under subsecti(a), (c), or (d) obection 1125 of this title.” 15 U.S.C.
8§ 1116(a). Permanent injunctive reliebigpropriate when a &htiff demonstrategl) that it has
suffered an irreparable injury; (2) that remedieailable at law, such as monetary damages, are
inadequate to compensate for that injury; (3) that, considering the balance of hardships between
the plaintiff and defendant, a remedy in equ#ywarranted; and (4) that the public interest
would not be disserved by a permanent injunctieBay Inc. v. MercExchangeLC, 547 U.S.

388, 391 (2006) (citinyVeinberger v. Romero-Barce56 U.S. 305, 311-313 (1982)). “The



decision to grant or deny permanent injunctiviefds an act of egjtable discretion by the
district court, reviewable onpaeal for abuse of discretion.ld. (citing Romero-Barcelo456
U.S. at 320).

This Court finds that permanent injunctive religfappropriate in this case. First, EMI
has suffered an irreparable injury. The Fourttc@t has held that irreparable injury regularly
follows from trademark infringement.one Star Steakhouse & Saloon, Inc. v. Alpha of Va,, Inc.
43 F.3d 922, 939 (4th Cir. 1995) (citigynn Oil Co. v. Am. Way Serv. Coig43 F.2d 595,
608 (6th Cir. 1991)).Moreover, this Court has held thdamage to a business’s reputation and
goodwill “may fairly be characterizeds ‘irreparable’ in nature.”Innovative Value Corp. v.
Bluestone Fin., LLCNo. DKC 2009-0111, 2009 WL 3348231 (D. Md. Oct. 15, 2009). EMI
asserts that the corporate Defendants “attetnfotérade on EMI’s goodwill and reputation, and
have continued to do so even after EMI expréssmncerns about their mark several times and
opposed their trademark applicat.” Mot. for Default J.14. For all of these reasons, EMI
meets the first prong of tleBaytest.

Second, monetary damages are inadeqt@ateompensate for EMI's injury. The
corporate Defendants’ utter lacK response signals a threaft continued infringement.See
Innovative Value Corp2009 WL 3348231 (finding, based on defentks failure to participate
in litigation and continuance of infringement diégsgwo cease-and-desist letters, that remedies
at law were insufficient to compensate for plaintiff's injuries). Third, the balance of hardships
tips in EMI’s favor. The corporate Defendants aperating their business direct violation of
the Lanham Act. Finally, the public interest wabulot be disserved by a permanent injunction.

This Court has held that “there is greater public benefit in securing the integrity of [a] Plaintiffs’
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mark than in allowing [a] Defendant to continueute the mark in violation of [that] Plaintiffs’
rights.” Id. at *3.
Accordingly, this Court ORDERS permaremjunctive relief as provided in the
accompanying Order. Briefly, the corpte Defendants are restrained from:
(1) Using the ENTREPRENEURS EDGE mark or the EMI Marks in
connection with of Defendagitproducts or services;
(2) Using any false designation of oridikely to lead the consuming public
to believe that any of Defendants’ protkior services is associated with
EMI;
(3) Using any domain name that comwmiany of the EMI Marks including
entrepreneursedge.tv;
(4) Advertising any product or sepg under the ENTREPRENEURS EDGE
mark through any means, including Defendants’ Facebook page, Twitter
Feed, and YouTube channel; and
(5) Registering any domain name tlsantains any of the EMI Marks.
B. Damages
As noted, pursuant to Rule 54(c) of the Fati®kules of Civil Procedure, “[a] default
judgment must not differ in kind from, or exceedamount, what is demanded in the pleadings.”
In the present case, EMI's pleadings satisfy taguirement. Specifically, EMI seeks damages,
costs, and attorneys’ fees. This Court has tietlas long as the def@ant receives notice that
some damages may be awarded, allegations@apybrting affidavits regarding damages suffice
to support a default judgment for money damadgese Mongue751 F. Supp. 2d at 796-97. In

this case, the corporate Defendants haticeocof the damagesosght by EMI through the
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Complaint and their own internal records. Jennifer L. Barry and Kelli Moro’s affidavits fully
support Plaintiff's request for default judgme®&eeAttachs. 1 & 3, ECF No. 27.

1. Profits

EMI seeks damages in the amount of $18,9Q, which it asserts is a reasonable
estimation of the profits that the corporate Defents reaped from theunlawful use of the
ENTREPRENEURS EDGE Mark. ndler section 1117(a) of Title 18, successful plaintiff is
entitled to recover a defendanpsofits “subject to the provisns of sections 1111 and 1114 of
this title, and subject to the principles of equitshen it has been established that there has been
a “violation of any right othe registrant of a mark registered in the Patent and Trademark Office
[or] a violation under section 1125(er (d) of this title.” Seiton 1117(a) also provides that,
“[iln assessing profits the pldiff shall be required to pre@vdefendant’'s sales only.ld. To
satisfy the burden of proving defendant’s satbs, injured party neednly produce evidence
establishing a “reasonable estiefaof defendant’s salegdospitality Int’'l v. Mahtanj 1998 WL
35296447, *8 (M.D.N.C. Aug. 3, 1998) (citingpuis Vuitton S.A. v. Downtown Luggage
Ctr., 706 F. Supp. 839 (S.D. Fla. 1988)). The burdean the defendant, nthe plaintiff, to
prove the “elements of costr deduction claimed.”ld. at *10 (citing 15 U.S.C. § 1117(a)).
“Thus, when a trademark plaintiff offers evidemdenfringing sales and the infringer fails to
carry its statutory burden to offer evidence athécosts of goods sold, then the profits to which
the plaintiff is entitled under the LanhamtAsze equal to the infringer’s gross salekd”

In this case, EMI provided a reasonable basis for estimatingthe corporate
Defendants’ sales to have been at tle§48,125.90 during the timehatthe corporate
Defendants were violating 15 U.S.C. § 1128e corporate Defendants have failed to offer any

evidence to rebut this alleged amount.ccérdingly, this Court finds that $18,125.90 is a
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reasonable estimate of the Defendants ssalad AWARDS damages in the amount of
$18,125.90 to EMI.

EMI also seeks treble damages pursuantt3U.S.C. § 1117(a). Section 1117(a)
provides, filn assessing damages the court may enter judgment, according to the circumstances
of the case, for any sum above the amountdaoas actual damages, not exceeding three times
such amount.” This Court hawted that, “[ulnder the amended Lanham Trade—Mark Act,
absent ‘extenuating circumstanceggleral courts are expected, not merely authorized, to enter
judgment for three times” the amount of damagesre/la defendants infringemtds intentional.
Microsoft Corp. v. Grey Compute®10 F. Supp. 1077, 1093 (quotintcrosoft Corp. v. CMOS
Techs.872 F.Supp. 1329, 1339 (D.N.J. 1994)Thére is no bright line rule for what constitutes
extenuating circumstances. Rather, coortsst make a case-by-case analysisl” EMI argues
that treble damages are warranted dueD&fendants’ knowing, willful, and intentional
infringement of EMI's Marks. Mot. for Default Judgmelfs. However, this Court finds that
extenuating circumstances exist in this casengtess has noted that, “[wdre the defendant is
an ‘unsophisticated individlia operating on a small scale, for whom the imposition
of treble damages would mean that he gite would be unable to support his or her
family,” treble damages may be inappropriaté&tey Computer910 F. Supp. at 109@juoting
Joint Explanatory Statement, 130 Cong. Reddrdl2,076 at 12,083 (Oct. 10, 1984)). In this
case, the corporate Defendants are simadinesses facing financial hardshiSeelndividual
Def. Ms. McLean-Deloatch’s Mot. for Continuagy ECF No. 14. This financial hardship has
prevented Defendants from retaining counsel in ¢hse. In light of tbse circumstances, this

Court finds that treble damages are not warranted.
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2. Costs and Fees

Finally, EMI requests both costs and fees resulting from this litigation. Rule 54(d)(1) of
the Federal Rules of Civil Prodere provides that “[u]nless a fedé statute, these rules, or a
court order provides otherwise, costs . . . should be allowed to the prevailing party.” The
Lanham Act expressly provides that acsessful plaintiff can recover its sts. 15 U.S.C.

§ 1117(a). Because EMI is the prdwey party in this action, it igntitled to recover the costs it
incurred in this case. As set forth in the accompanying order, EMI must submit a request for
costs in accordance with the procedures andlidesdas set forth in Federal Rule of Civil
Procedure 54(d) and Local Rules 109.1 and 109.2(b).

EMI also seeks attorneys’ fees. Sectioh187(a) of Title 15 allows a court to award
reasonable attorney fees to the prevailing ypéirt exception& circumstances.” Under the
amended Lanham Act, unless a court finds “extengacircumstances,” it igxpected to grant
attorneys’ fees.Grey Computer910 F. Supp. at 1093 (quotigMOS Techs872 F.Supp. at
1339). EMI argues that it is entileéo attorneys’ fees becausé Defendants’ intentional and
willful conduct. Mot. for Default Judgmer2l. As noted above, this Court finds that there are
extenuating circumstances in this case, bexdlis corporate Defendanare small businesses
facing financial hardship. For the same reasoasttiis Court did not gnt treble damages to
EMI, this Court does not awaedtorneys’ fees to EMI.

CONCLUSION

For the reasons stated above, the Plaintitffdgmeneur Media, Inc.’s Motion for Default
Judgment (ECF No. 27) is GRANTED. Defentldanice McLean-Deloatch’s Motion to Deny
Entry of and Request for Entry of Default Order (ECF No. 24), which this Court construes as a

Motion to Set Aside Default Judgment, BENIED. This Court ORDERS a permanent

14



injunction as provided in the accompanying Order, and grd@&d $5.90 in damages for profits
the Defendants reapddom their unlawful use othe ENTREPRENEURS EDGE Markin
addition, Plaintiff is entitled to the costs ofd@tion pursuant to 15 UG. § 1117(a) as provided
in the accompanying Order. However, due to the extenuating circumstances in this case, this
Court shall not grant treble damagestiorneys’ fees to the Plaintiff.

A separate Order follows.
Dated:July 23,2013

/sl

Rchard D. Bennett
UnitedState<District Judge
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