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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

June 18, 2013
LETTER TO COUNSEL

RE: SevenJ. Desombrev. Commissioner of Social Security;
Civil No. SAG-12-2246

Dear Counsel:

On July 30, 2012, claimanteésen Desombre petitioned thourt to review the Social
Security Administration’s final d=sion to deny his claims for Bability Insurance Benefits and
Supplemental Security Income. (EQ®. 1). | have considerdtie parties’ cross-motions for
summary judgment. (ECF Nos. 9, 12). | findttmo hearing is necessary. Local R. 105.6 (D.
Md. 2011). This Court must upholdettdecision of the agencyitfis supportedy substantial
evidence and if the agency employed proper legal stand8eds42 U.S.C. 88 405(g),
1383(c)(3);Craig v. Chater, 76 F.3d 585, 589 (4th Cir. 199@uperseded by statute on other
grounds). | will deny both motions, vacate then@aissioner’s denial of benefits, and remand
this matter for further proceedings consistent whik opinion. This letter explains my rationale.

Mr. Desombre filed his claims for bdite on March 18, 2009, alleging disability
beginning on January 8, 2009. (Tr. 51-57). Hanok were denied initially on July 30, 2009,
and on reconsideration on May 12010. (Tr. 38-41, 42-43). Adr a hearing on August 12,
2011, (Tr. 1270-1303), an Admimative Law Judge (“the ALJ”issued an opinion denying
benefits after determining that Mr. Desomhvas not disabled. (Tr. 13-27). The Appeals
Council denied Mr. Desombre’s request for reviéWr, 5-7), so the ALJ’s opinion is the final,
reviewable decision of the agency.

The ALJ found that Mr. Desomb suffered from the severe impairments of traumatic
brain injury, right eye blindness, multiple fractustatus post an automobile accident in January
2009, organic mental disorder, andadiol abuse. (Trl8). Despite these jpairments, the ALJ
found that Mr. Desombre had retained tesidual functional capacity (“RFC”) to

perform light work as defined i20 CFR 404.1567(b) and 416.967(b). He is
limited to occasionally climbing ramps@ stairs, balancing, stooping, kneeling,
crouching and crawling. He can never climb ladders, ropes or scaffolds. The
claimant is blind in his ght eye and is precluded fropwositions that require fine
depth perception. He is able to menh simple tasks on a prolonged basis and
manage within a basic routine. He regsithe use of a cane for ambulation.
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(Tr. 20). After hearing testimony from a vocetal expert (“VE”), theALJ concluded that Mr.
Desombre could perform work existing in sigo#int numbers in the natial economy, and that
he therefore was notghibled. (Tr. 26-27).

Mr. Desombre makes several arguments in supgdnis appeal. He contends that the
ALJ erred by improperly evaluating the opinion@f. Kahan. PI. Mot. 11-12. That argument
is unpersuasive, because the Adrdperly distinguished Dr. Kah& opinion as being focused
on the claimant’s inability to perform his pasork. (Tr. 25). Dr. Kahan’s opinion cannot be
read to suggest whether or not Mr. Desombmeapable of other gainful employment.

Mr. Desombre further contends that tA¢J failed to provide a “more detailed”
assessment of his capacity to pemni the mental demands of work while assessing his RFC. PI.
Mot. 12-14. Mr. Desombre's argument consistsay of boilerplate, with the exception of a
single, unexplained citation to the ALJ opinidc.. Mr. Desombre provides no analysis of how a
“more detailed” assessment might have resulted in a different outcome. Remand is therefore
unwarranted on that basis.

However, | find that the ALJ héailed to discharge his dutyf explanation as to Mr.
Desombre’s mental health issuddost significantly, the ALJound that Mr. Desombre suffered
from moderate impairment in the areas of ab&unctioning and intecction with others, but
included no restrictions in thRFC pertaining to social functiang. (Tr. 20). To support his
finding of moderate difficulties, the ALJ said gnihat, “Treatment records indicate the [sic]
reported no difficulties interacting with others ansitung with his friends daily.” (Tr. 20). That
description fails to identify what the moderali#iculties are. More importantly, the record is
rife with references to the fact that Mr. Desogib brain injury triggersnappropriate behavior,
including attempts at humor in unsuitable circumstanc&=®, e.g., (Tr. 121) (3/26/09 therapy
note noting humor that was “a lgtinappropriate for a first timmeeting with a professional”);
(Tr. 483) (2/5/09 speech patlbgy note noting that Mr. Destbre was “confabulatory and
inappropriate in conversation”); (Tr. 61§R/26/09 therapy note tiag “redirection for
inappropriateness in group”); (Tr. 619) X8/09 group therapy note relating “several
inappropriate comments”); (Tr. 98) (Mr. Desonibradult function reporin which he answered
the question “For how long can you pay attentioni2h “If the women attractive, forever.”);
(Tr. 674-76) (3/5/09 neuro rehabilitation noteslicating, “PT goals limited by inappropriate
behavior’” and “Pt. educadl re: inappropate remarks to staff”); (T 1128) (5/10/10 physician
note that Mr. Desombre had “post-traumatic headawid a slightly inappropriate affect 2/2 to
his frontal lobe injury”); (Tr. 1139fclinic note that, “Pt has soniental lobe injury symptoms
which include inappropriate comments and jok&sld him some of these were inappropriate at
last visit.”); (Tr. 1180) (clinicnote that, “Pt has some frontklbe injury symptoms which
include inappropriate racial comments and jojeéTr. 1239) (Mr. Desombre’s self-assessment
at his initial visit to aclinic in which helisted his strengthas including, “I'm good in bed.”).
The ALJ did not discuss any of this evidencktieg to the impact of Mr. Desombre’s brain
injury on his ability to interacin a professional setting, andddnot explain his decision not to
include any RFC limitations on interaction withetgeneral public, co-workers, or supervisors.
The ALJ has therefore not provided sufficient analysis for me to determine whether Mr.
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Desombre’s RFC was premised on substantial egglenRemand is the® warranted. In so
holding, | express no opinion on whether the AlLilttmate determination that Mr. Desombre
was ineligible for benefits was correct or incorrect.

With remand already ordered &mldress the social functioiy concerns, several of Mr.
Desombre’s other arguments warrant additionatussion by the ALJ. First, while the ALJ
made reference to Mr. Desombre’s reportslafy headaches withhotophobia, the ALJ failed
to address the severity of those symptomStap Two and failed to discuss whether an RFC
restriction would be @propriate. Second, the ALJ did ndiscuss consultative examiner Dr.
Burlingame’s opinion that MrDesombre would have poor abjl to tolerate work-related
stresses and demands. Finally, on remand, the shiould provide additional evaluation of the
mental health evidence from Mr. Desombre&atmg physicians. Follawg this analysis, the
ALJ will be able to provide an appropridtgpothetical to the VE at the remand hearing.

For the reasons set forth herein, Mr.sBmbre’s motion for summary judgment (ECF
No. 9) and Defendant’'s motion for summangdgment (ECF No. 12) will be DENIED. The

ALJ’s opinion will be VACATED and the caseilivbe REMANDED for further proceedings.
The clerk is directed to CLOSE this case.

Despite the informal nature of this kett it should be flaggk as an opinion. An
implementing Order follows.

Sincerely yours,
Isl

Stephanié. Gallagher
UnitedStatesMlagistrateJudge



