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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ALBERT J. BIERMAN, Indivdually and *
d/b/a King Mulch and King Farm, and
KING PALLET, INC., t/a King Mulch *
Plaintiffs, *
V. * Civil Action No. RDB-12-2445
UNITED FARM FAMILY INSURANCE *
COMPANY,
*
Defendant.
*
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiffs Albert J. Biermamnd King Pallet, Inc. (togethePRlaintiffs”) bring this action
seeking damages against Defendant United Family Insurance Company (“Defendant”) and
arising out of Defendant’s fulfillment of an insae claim. Plaintiffs allege that Defendant
breached a contract, made false representatinodsa@ed in bad faith due to conduct in relation
to that insurance claim. Now pending is Befendant’s Motion to Dismiss (ECF No. 12) Count
Two of Plaintiffs’ Complaint for faure to state a claim. Defenalaalso moves to dismiss Count
Three of Plaintiffs’ Complainbn grounds that thi€ourt lacks subject matter jurisdiction over
this claim.

The Court has reviewed the submissionsbbyh parties and findghat no hearing is
necessary. SeelLocal Rule 105.6 (D. Md. 2011). Foretlreasons that follow, Defendant’s
Motion to Dismiss is GRANTED IN PART ardENIED IN PART. The Motion is GRANTED
with respect to the dismissal of Count Two ddiRtiffs’ Complaint, buis DENIED with respect

to the dismissal of Count Three of Plaintiffs’ Complaint.
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BACKGROUND

In ruling on a motion to dismiss, the factual allegations in a plaintiff's complaint must be
accepted as true, and those facts must be construbd light most favordb to the plaintiff.
Edwards v. City of Goldsbord 78 F.3d 231, 244 (4th Cir. 1999Rlaintiff King Pallet, Inc.
(“King Pallet”) is a Maryland corporation whesprincipal place of business is located in
Baltimore. Pls.” Complf 2, ECF No. 2. Plaintiff Albert Bierman (“Bierman”) operates King
Pallet, and also does business under the name “King Muldhq 1. Plaintiffs own a building
located at 1112 Hengemihle Avenue (“the Esseperty”) in Essex, Mgland, in which they
stored wooden pallets.ld. § 3. Defendant United Farm Family Insurance Company (“Farm
Family” or “Defendant”) is an insurance coany, from which Plaintiffs bought three insurance
policies for the Essex property:

1. Policy 190410001, an “Inland Marine” policy, wdh identifies the iaured as Albert

J. Bierman, and has a policy limit $#00,000 covering wooden pallets located on the
Essex property;

2. Policy 1903X0034, a “Contractors Advantage’lipg, which identifies the insured as
Albert J. Bierman, and provides coveraige the building on the Essex property
($525,000), business personal property ($508, business income loss (actual loss
value);

3. Policy 1901X0031, a “Commercial Property”ligy, which identifies the insured as
King Pallet, Inc., and covetke building on the Essexqperty with a policy limit of
$575,000.

Pls.” Resp., Exs. 1-3, ECF No. 13. On July 2009, a fire “damaged and destroyed” the Essex
property, and Plaintiffs have “sustained a los® to damage to the building, . . . business
property including wooden pallets, . . [and] imess interruption.” R’ Compl. T 10, 15.

Plaintiffs filed an insurance claim with Farfamily to recover the value of the incurred

damages. Id. § 11. Farm Family assessed the damage to the Essex property and paid an

L A pallet is a flat structure that serves as a Hasethe transportation of objects by forklifts or other
mechanisms.



undisclosed amount of money to Plaintifisl.  12. While Farm Family has made payments of
“substantial amounts due,” they hawat paid the “entire claim due.d. § 12, 14.

On July 16, 2012, Plaintiffs submitted araaint in the Maryland Circuit Court for
Baltimore City. See id. The Complaint alleges threeunts—namely, that Farm Family
breached its contracts with Plaintiffs becaits#id not pay the appropriate amount of damages
under the insurance policies (“Coudhe”); negligently made falsepresentations to Plaintiffs
regarding their insurance claifiCount Two”); and acted in bad faith in its assessment of
Plaintiffs’ insurance claim (“Count Three”)ld. 11 21, 27, 36. PIdiffs seek $461,000 under
Count One, $461,000 under Count Twadditional damages under Codiiree, and interest as
to all three Countslid. 11 24, 34, 43. On Augu$b, 2012, Defendant removed this case to this
Court on the basis of w@rsity jurisdiction, ptsuant to 28 U.S.C§ 1332. SeeNotice of
Removal, ECF No. 1.

On October 17, 2012, Farm Family filed its Motion to Dismiss (“Motion”) Counts Two
and Three of the Plaintiffs’ Complaint. As@ount Two, the negligent misrepresentation claim,
Farm Family argues that Plaiffisi have failed to state a claiapon which relief can be granted,
pursuant to Rule 12(b)(6) of the daral Rules of Civil ProcedureSeeMot. to Dismiss 4. In
addition, Farm Family argues that this Courtginet have subject mattgirisdiction over Count
Three, the bad faith claim, because Plaintiffsre failed to exhaust an administrative remedy
required by section 27-1001 oftiMaryland Insurance Cod&ee id2-3.

On November 5, 2012, Plaintiffs filed a Resse, in which they assert that Farm
Family’s Motion should be dismissed by this Cdiart two reasons. First, Plaintiffs argue that
the Motion is not timely, because Farm Familydilié after submitting amnswer to Plaintiffs’

Complaint. SeePlIs.” Resp. 5-6. Second, Plaintiffs assbat Farm Family’s administrative



remedy claim constitutes an affirmative defensd fihould have been raised in its Answ8ee
id. at 6.

After review, Defendant’s Motion to Disss is GRANTED IN PART and DENIED IN
PART. This Court determines thBtaintiffs have failed to stata claim in Count Two of their
Complaint, so their claim for negligemmnisrepresentations is DISMISSED WITHOUT
PREJUDICE. However, this Court finds that it has jurisdiction over Count Three, because
Plaintiffs need not exhaust their admimasive remedy with the Maryland Insurance
Administration before bringing bad faith claim. AccordinglyPlaintiffs’ claim for bad faith
may proceed.

STANDARD OF REVIEW

Motion to Dismiss Pursuant to Rule 12(b)(1)

Under Rule 12(b)(1) of the Heral Rules of CiviProcedure, a court may dismiss a suit
because it lacks subject matter jurisdiction over the c&€aM, LLC v. BellSouth Telecomms.,
Inc., 664 F.3d 46, 52 (4th Cir. 2011). A motion to dismiss under Rule 12(b)(1) may be framed in
either of two ways. First, a defendant may assert that the facts alleged in the complaint are
insufficient to determine whether thmurt has subject nttar jurisdiction. Kerns v. United
States 585 F.3d 187, 192 (4th Cir. 2009). When ¢desng a motion made pursuant to Rule
12(b)(1) under this reason, the doomust assume that the factieged in the complaint are true,
and the motion must be deniedtfie facts in the complaint jtify the invocation of the court’s
subject matter jurisdictionld.

Alternatively, a defendant may attack the véyaof the jurisdictional allegations in the
complaint. Id. In this situation, the court “may go ymnd the complaint, conduct evidentiary

proceedings, and resolve the disputed jurisdictional factsl” at 193. When attacking a



complaint for this reason, “the presumption taithfulness normally accorded a complaint’s
allegations does not apply, and thstdct court is entitled to decidéisputed issuesf fact with
respect to subject rttar jurisdiction.” Id. at 192. When the jurisdictional allegations are
inextricably intertwined with the facts central to the merits of the claim, however, the usual
presumption of truthfulness shousdtach to the faotl allegations of the complaint, and the
court “should then afford the plaintiff the procedural safeguasiech as discovery that
would apply were the plaintiff facing direct attack on the meritsitl. at 193.

[I. Motion to Dismiss Pursuant to Rule 12(b)(6)

Under Rule 8(a)(2) othe Federal Rules of Civil Prodere, a complaint must contain a
“short and plain statement of the claim showingttthe pleader is entitled to relief.” Rule
12(b)(6) of the Federal Rules ofu@iProcedure authorizes the digsal of a complaint if it fails
to state a claim upon which relieén be granted. The purposeRafle 12(b)(6) is “to test the
sufficiency of a complaint and not to resolve cotgtasirrounding the factd)e merits of a claim,
or the applicabilityof defenses.”Presley v. City of Charlottesvill@64 F.3d 480, 483 (4th Cir.
2006).

The Supreme Court’secent opinions iBell Atlantic Corp. v. Twomb)y550 U.S. 544
(2007), andAshcroft v. Igbal 556 U.S. 662 (2009), “require thedmplaints in civil actions be
alleged with greater specificity than previously was requirad/adlters v. McMahen684 F.3d
435, 439 (4th Cir. 2012) (citation omitted). The Supreme Court’'s decisiohwmbly
articulated “[tjwo working principles” that cots must employ when ruling on Rule 12(b)(6)
motions to dismisslgbal, 556 U.S. at 678. First, while a comiust accept as true all the factual

allegations contained in the complaint, legal ¢osions drawn from those facts are not afforded



such deference.ld. (stating that “[tjhreadbareecitals of the elements of a cause of action,
supported by mere conclusory statemetitsnot suffice” to plead a claim).

Second, a complaint must be dismissed if it dessallege “a plausilel claim for relief.”
Id. at 679. Under the plausibility standard, anptaint must contain “more than labels and
conclusions” or a “formulaicecitation of theelements of a cause of actiorilivombly 550 U.S.
at 555. Although the plausibility requiremeldes not impose a “probability requirememnd,” at
556, “[a] claim has facial plausibility when tipdaintiff pleads factual antent that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 663ee also Robertson v. Sea Pines Real Estate €& F.3d 278, 291 (4th
Cir. 2012) (“A complaint need not make a case against a defenddoresast evidence
sufficient toprovean element of the claim. It need oallege factssufficient tostateelements
of the claim.” (emphasis in original) (internal quotation marks and citation omitted)). In short, a
court must “draw on its judicial experienaedacommon sense” to determine whether the pleader
has stated a plausible claim for reliégbal, 556 U.S. at 664.

ANALYSIS

This Court first addresses Plaintiffs’ gtaithat Farm Family’s Motion to Dismiss has
been waived. Finding that the Motion is timelyistiCourt turns to the merits of Defendant’s
arguments, and determines that Count Two failstate a claim whil€ount Three is properly
before this Court.
l. Plaintiffs’ Argument that Farm Family 's Motion to Dismiss Has Been Waived

Plaintiffs argue that Farm Family’s Motida Dismiss has been waived for two reasons.
First, Plaintiffs claim that a motion to dismissnet proper at this stag because Farm Family

has already submitted its Answer to the Complafe¢ePls.” Resp. 6. Second, they assert that



Farm Family cannot argue that Plaintiffs failedexhaust their administrative remedy for Count
Three, because it is an affirmative defetis must be addressed in the Answ8ee Young v.
Nat’l Ctr. for Health Servs. ResearcB28 F.2d 235, 238 (4th Cir. 1987). Neither claim has
merit.

A. The Defendant’s Motion to Dismiss Has Been Properly Submitted

Plaintiffs claim that Farm Family has wad its opportaity to submit a motion to
dismiss under Rule 12(b) of the Federal Rules of Civil Procedure. Specifically, Plaintiffs argue
that Farm Family cannot submit thélotion to Dismiss at this stagbecause it already filed an
answer to Plaintiffs’ ComplaintSeePIs.” Resp. 6. Rule 12(b) reiges that a motion asserting
the defense of failure to state a claim or latksubject matter jurisction “be made before
pleading if a responsive pleadingaowed.” Fed. R. Civ. P. 1B]. Exceptions to this rule,
however, fall under Rule 12(h)(2). In particulRyle 12(h)(2)(B) allows a defendant to bring a
motion to dismiss for failure to state a claimfor lack of subject matter jurisdiction “by a
motion under Rule 12(c).” Rule 12(c) states thatotion on the judgment of the pleadings may
be brought after the pleadings have been emtdnat early enough so as to not delay tridee
Fed. R. Civ. P. 12(ckee alsdedwards v. City of Goldsboyd78 F.3d 231, 243 (4th Cir. 1999)
(stating that a defendant’s untimely motion tendiss pursuant to Rule 12(b)(6) may be viewed
as a Rule 12(c) motion).

This Court finds that it may construe FaFamily’s Motion to Dismiss as a motion made
pursuant to Rule 12(c)See Edwardsl78 F.3d at 243. Plaintiffs do not proffer that Defendant’s
Motion has been made so late as to delay the start of aSeal. e.g., Reynolds AssocKemp
974 F.2d 1331 (4th Cir. 1992) (unpublksi table opinion) (findinghat a district court’s

consideration of a Rule 12(c) nmn two weeks before trial wasithin “the sound discretion of



the judge”). Furthermore, Plaiffi do not describe any other prdjce that wouldccur if this
Court considered Farm Family’s Motion to Dissu Accordingly, this Qurt rejects Plaintiffs’
waiver argument and construes Farm Familion to Dismiss as a Motion for Judgment on
the Pleadings under Rule 12(c).

B. Farm Family Has Not Waived Any Affirmative Defense

Plaintiffs also argue that Farm Family’snaidistrative remedy claim is an affirmative
defense that should have been raised in the party’s Answer to the Com@amtMoore v.
Bennette517 F.3d 717, 725 (4th Cir. 2008) (“Failureewhaust administrative remedies is an
affirmative defense.”). Rule 8(c) of the déral Rules of Civil Rycedure requires that
affirmative defenses be raised “in responsa fgeading,” which, in this case, would be Farm
Family’'s Answer. Plaintiffs claim that the iliare to raise an affirmative defense in the
appropriate pleading results the loss of that defenseSeePls.” Resp. 6 (citingBrinkley v.
Harbour Recreation Club180 F.3d 598, 612 (4th Cir. 1999), aRdterson v. Air Line Pilots
Ass’n Int’l, 759 F.2d 1161, 1164 (4th Cir. 1985)).

Contrary to Plaintiffs’ argument, the law iretfrourth Circuit allows a defendant to raise
an affirmative defense after filing a responséh® complaint. Indeed, the United States Court
of Appeals for the Fourth Circuit has held thdiélte is ample authority in this Circuit for the
proposition that absent unfair suge or prejudice tdhe plaintiff, a déendant’'s affirmative
defense is not waived when it is firsised in a pre-trial dispositive motionBrinkley, 180 F.3d
at 612;see also Petersor59 F.2d at 1164. Thus, a defendant may properly raise an affirmative
defense in a motion to dismiss made before tdaalJong as no prejudice will occur. In their
Response, Plaintiffs fail to show how Fafamily’s Motion has caused any unfairness or

prejudice to their case. Moreovéiaintiffs have been able to adequately address the merits of



Farm Family’s Motion, and the timing of FarRamily’s administrative remedy claim has not
hindered Plaintiffs’ caseSeePIs.” Resp. 7-9. Accordingly, PHiffs’ claim that Farm Family

may not raise an affirmative defense in its Motion to Dismiss is without merit, and this Court
will thus consider Farm Family’s argument tiidaintiffs failed to exhaust their administrative
remedy.

Il. Farm Family’s Motion for Dismissal of Plaintiffs’ Negligent Misrepresentation
Claim (Count Two)

In its Motion to Dismiss, Farm Family ctas that this Court should dismiss Count Two
of Plaintiffs’ Complaint, which states that ffRa Family negligently misrepresented certain
aspects of Plaintiffs’ claim and Farm Familyteeasurement of the loss. Farm Family argues
that Plaintiffs have failed to atie a claim, because Plaintiffs dot allege facts that satisfy the
elements of negligent misrepresentation. UWniiaryland law, a plaintiff must fulfill five
elements in order to succeed on a claim for negligent misrepresentsdiea. Weisman v.
Connors 540 A.2d 783 (Md. 1988). First, a plaintiff stitshow that the defendant owed a duty
of care to the plaintiff and negligently asserted a false statemlentat 791. Second, the
defendant must have intendedithhe false statement would aeted upon by the plaintiffid.
Third, the defendant must have had knowledge the plaintiff woudl probably rely upon the
false statement and that it would cause loss or injlay. Fourth, the plainff must have taken
action in reliance upon the false statemddt. Finally, the plaintiff mgt have suffered damage
proximately caused by the defendant’s negligeride. In their Complaint, Plaintiffs assert that

Farm Family made negligent misrepresentatiwhen it violated its duty to appropriately value



an insurance claim.SeePls.” Compl.§ 26. In particular, Plainfg state that Farm Family
misrepresented the appliaaiiof a coinsurance penaftyld. atq 27.

This Court finds that Plaintiffs have failed $pecify sufficient facts to state a plausible
claim for relief for negligent misrepresentation uniféeisman Under the first element of
WeismanPlaintiffs must show that Farm Famiggligently asserted a false stateme®ee540
A.2d at 791. Plaintiffs, however, merely stdtat “Defendant negligently misrepresented
various aspects of thelaim and the loss measurememtithout identifying the actual false
statements that Farm Family mad8eePIls.” Compl.| 27. Plaintiffs also fail to sufficiently
allege the second and third Weisman elemethst Farm Family intended that Plaintiffs act
upon its statements and knew tiRdaintiffs’ reliance upon thellagedly negligent statements
would cause loss or injurySee Weismarb40 A.2d at 791. Instead, Plaintiffs make the bare
assertion that Farm Family “knew, or reaably should have known, that [Plaintiffs] would
probably rely on its statements, wth, if erroneous, will cause loss injury.” Pls.” Compl.q
28. Furthermore, Plaintiffs do n@dequately allege that thégok action in reliance on Farm
Family’s negligent statements, but Plaintiffs nigravow that they acted to their detriment in
relying on those representations. Pls.” Cofj@Q Absent any particular facts to support their
claim, Plaintiffs have wholly failed to staf claim upon which relief can be granted.

In response, Plaintiffs assert that Rule)&) of the Federal Rules of Civil Procedure
mandates only that they “comply with baretioe pleading requirements.” PIs.” Resp. 15.
Plaintiffs, however, misinterprehe pleading requirements of BU8. The Supreme Court in
Twombly 550 U.S. 544, anldibal, 556 U.S. 662, found that Rule'f@quire[s] that complaints in

civil actions be alleged witgreater specificity than previously was requirewalters 684 F.3d

2 Plaintiffs do not elaborate on this claim in Codiwo of their Complaint, and merely list it among
allegations of Farm Family'&ilure to properly evaluate the insurance clabeePls.” Compl.{ 27.
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at 439. Plaintiffs’ Count Two improperly relies arf[tlhreadbare recital[] of the elements of a
cause of action.'Igbal, 556 U.S. at 678. To withstand a mottordismiss, Plaintiffs must plead
“factual content that allowthe court to draw the reasonable mefece that the defendant is liable
for the misconduct alleged.”ld. at 663. As discussed aboveaihtiffs fail to allege the
necessary facts that suppom glements of a claim for giegent misrepresentation.

Plaintiffs also rely orCooper v. Berkshire Life Ins. C@810 A.2d 1045 (Md. Ct. Spec.
App. 2002), in support of theargument that they hawtated a valid claimSeePIs.” Resp. 12-
15. InCooper the defendant insurance company told the plaintiff that he would have to make
premium payments for a period of ten yearsaofvanishing premium” life insurance policy.
810 A.2d at 1049. After purchasitize insurance policy, the plaifh discovered that the policy
required premium payments for seventeen yedbge id. The Maryland Court of Special
Appeals held that the insurance companyateshents regarding thength of the premium
payments constituted negligent misrepresentalienause they induced the plaintiff into buying
the policy. Id. at 1073. Plaintiffs’ reliance oBooperis unavailing. InCooper the plaintiff
specifically detailed the insurance compangtmtements that misled him into buying the
insurance policy and alleged tHad relied on those misrepreserdati in deciding to purchase
the policy. Id. at 1049. In contrast, Plaiff§ in this case neglect toffer any facts illustrating
Farm Family’s allegedly incorrect statementslor do Plaintiffs allege that they relied upon
those statements when they bought therarsze policies on the Essex property.

In sum, Plaintiffs’ claim for negligent misrepresentation fails to state a claim upon which
relief can be granted. Rathian asserting the elementsnagligent misrepresentation, Count
Two essentially repeats d@tiffs’ claim for breach of contca found in Count One. In Count

Two of their Complaint, Plaintiffstate that they acted upon “théstabelief that the insurer was

11



valuing its claim in accordance with the policyPls.” Compl.  29. Though they couch these
allegations as a negligent misrepresentation clRiaintiffs are merely disputing Farm Family’s
assessment of their insurance policies arel dmount owed to them—indeed, the alleged
damages under Count Two are the same as those under CounSémnal .ff 24, 34. In their
attempt to refashion their breach of contratgim as a negligent misrepresentation claim,
Plaintiffs fail to make out the requtis elements for the cause of actidbee Weisma®40 A.2d

at 791. Accordingly, this Court dismiss€ount Two of Plaitiffs’ Complaint.

lll.  Farm Family’s Motion to Dismiss Plaintiffs’ Bad Faith Claim (Count Three)

Count Three of the Complaimatleges that Farm Family violated section 3-1701 of the
Maryland Courts and Judicial &reedings Code by acting in badtia Farm Family argues that
Plaintiffs cannot raise this claim, because Nemg law requires that PHaiffs first pursue an
administrative remedy with the Maryland InsuwanAdministration before filing for bad faith.
SeeMot. to Dismiss 2.

Section 27-1001(d)(1) of the Mdayd Insurance Code statimt a “complaint stating a
cause of action unde§ 3-1701 of the Courts Article shdiirst be filed with the Maryland
Insurance Administration.” A plaintiff, hoswer, may bypass section 3-1701’s administrative
remedy when the action is under a commercial policy whose limit of liability exceeds
$1,000,000. SeeMd. Code Ann., Ins§ 27-1001(c)(2)(iii). Plaintiffclaim that they have met
this exception for two reasons. First, Plaintdigue that the aggregaditebility limit of their
three insurance policies with Farm Family exceeds $1,000,866PIs.” Resp. 8. Second, they

state that their “Contractors Advantage” insugpolicy has no limit, thus that one policy alone

12



meets the $1,000,000 requirement under section 27-1001(c)@)Gide idat 8-9. Farm Family
counters that the policy limits cannot be aggregated that a policy mudtave an explicitly
stated monetary limit in excess of $1,000,000qta@lify for the section27-1001(g(2)(iii)
exception.

This Court has previously noted that sextB-1701 of the Maryland Insurance Code has
been addressed in only one reported cas¢he appellate level in MarylandMillennium
Inorganic Chems. Ltd. v. Nat'l Union Fire Ins. C893 F. Supp. 2d 715, 741 n.23 (D. Md. 2012)
(citing Thompson v. State Farm Mut. Auto Ins.,GA.3d 112 (Md. Ct. Spec. App. 2010)).
That case, decided by the Court of Special Appeals of Maryland in @0d€erned a matter of
venue unrelated to this casBee Thompse® A.3d 112. As evident ihe parties’ briefing and
this Court’s research, no Maryland or fedetaurt has addressedethssues regarding the
application of section 27-1001(c)(2))ithat are before this CourGeeDef.’s Mot. to Dismiss 3
n.1; PIs.’ Resp. 8; Def.’'s Reply 3-4, ECF Nib. In general, however, where an insurance
policy is ambiguous, courts integt that policy in dight more favorable to the insuredsee
Clendenin Bros., Inc. v. U.S. Fire Ins. C889 A.2d 387, 394 (Md. 2006) (stating that an
insurance policy “Wl ordinarily be resolved against tiparty who drafted the contract, where no
material evidentiary factual dispute exists”).

In this case, the parties do not point out, and this Court cannot find, any specific
provision of the insurance poligdghat states whether the lilitlyi limits on the Essex property
can be aggregated. Because an ambiguity exists, this Court interprets the policies in favor of
Plaintiffs and against the drafter. Thus théility limits of the insurance policies on the Essex

property may be aggregate@eeMarvin J. Perry, Inc. v. Hartford Cas. Ins. Ca@ll2 F. App’X

% Because this Court finds that Plaintiffs may aggtedheir insurance policyntiits to qualify for section
27-1001(c)’s exception, it need not decide whether an unlimited liability policy would also satisfy the
exception.
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607, 609 n.3 (4th Cir. 2011) (nogrthat under Maryland law an &iguity is restved against
the party who drafted the contract aftensideration of extrisic evidence).

The three Farm Family policies that Pldiistimaintained on the Essex property are the
“Inland Marine” policy, which covers t wooden pallets with a limit of $465,000, the
“Contractors Advantage” policy, which covers thalding on the Essex property with a limit of
$525,000, and the “Commercial Property” policy, whalso covers the building on the Essex
property with a limit of $575,000SeePIs.” Compl.{ 5. Because the aggregate limit of these
three policies exceeds $1,000,000, PlaintiffdisBa the exception under section 27-
1001(c)(2)(iii) and they are not required &xhaust their administrative remedy with the
Maryland Insurance Administration before they may file their bad faith claim before this Court.
Accordingly, this Court has subject matter jurisdiction over Count Three.

CONCLUSION

For the reasons stated above, Defendant FFamily’s Motion to Dismiss (ECF No. 12)
is GRANTED IN PART and DENIED IN PART. Specifically, the Motion is GRANTED as to
Count Two of Plaintiffs’ Complaintyecause Plaintiffs fail to allegaifficient facts to make out a
claim for negligent misrepresentation. The MotislDENIED as to Count Three, because this
Court has subject matter jurisdigtiover Plaintiffs’ bad faith claa. Therefore, Count Two of
Plaintiffs’ Complaint (ECF No. 1is DISMISSED WITHOUT PREJUDICE.

A separate Order follows.

Dated: May 6, 2013

IS

Rchard D. Bennett
UnitedState<District Judge
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