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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

McDOWELL BUILDING, LLC, *
Plaintiff, *
V. * Civil Action No. RDB-12-2876
ZURICH AMERICAN INSURANCECO., *
Defendant. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

This is a diversity action brought by Riaff McDowell Building, LLC (“McDowell”)
against Zurich American Insurance Co. (“Zurich”) for breach of an architect's malpractice
insurance policy. McDowell alleges that it svaarmed by the negligence of its architect, and
that Zurich wrongfully denied coverage under plodicy. Pending before this Court is Zurich’s
Motion to Dismiss (ECF No. 6) pursuant to Fedl&uale of Civil Procedure 12(b)(6). In support
of its Motion, Zurich argues that did not receive timely notice dhe claim and its denial of
coverage was justified under M&agd law. In response, McDowell argues that dismissal at this
stage would be improper because Section 19-110Beoinsurance Article of the Maryland Code
(“8 19-110") prohibits insurace companies from denying coage based on untimely notice
unless there is a showing of adtpeejudice. The parties’ subssions have been reviewed and
no hearing is necessarysee Local Rule 105.6 (D. Md. 2011). For the reasons that follow,
Defendant Zurich American Insurance Co.’stlo to Dismiss (ECF No. 6) is DENIED.

BACKGROUND

This Court accepts as true the facteged in the plaintiff's’ complaintSee Aziz v.

Alcolac, Inc., 658 F.3d 388, 390 (4th Cir. 2011plaintiff McDowell isa real estate developer
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involved in a project known as the “McDeWBUuilding,” located in the Mt. Vernon
neighborhood of Baltimore, Maryland. Pl.’s Compl. {1 2, 4. In order for the project to be
financially viable, McDowell requed certain state and fedehastoric preservation credits,
worth $625,000.1d. § 5. Accordingly, McDowell hired DBrasher, Inc., d/b/a Brasher Design,
(“Brasher Design”) to complete the applicatiorexessary for obtaining the required credits.

1 6. Karen Starika, an employee of Brashesifpe was tasked with preparing and filing the
applications.ld. | 8.

On September 23, 2004, Brasher Design disealtrat the Maryland Historical Trust
(“MHT”), the agency that oversees the Mianyd tax credits, had no application for the
McDowell project on file.Id. § 9. MHT further declared thatwas now too late for McDowell
to apply for the tax creditld.

Initially, McDowell brought suit against MHT ithe Maryland courtsseeking a writ of
mandamus and a declaratory judgment forcing Méipprocess McDowell’s Maryland tax credit
application. PlL’s Compl. § 10. On Juig 2006, however, Frank Zokaites, an individual
member of McDowell, filed a cross-claim andrdhparty complaint (the “Zokaites Complaint”)
against Brasher Design on behalifhimself and McDowell.ld. § 11. The Zokaites Complaint
included a professional negligence claim aga@tasher Design, which was contingent upon the
state court finding that no taxedit application had been filedd. The court severed the
Zokaites Complaint and stayed it pendingalation of McDowell’s suit against MHTId. § 13.

Brasher Design was covered by a seriesoabecutive one-year Ahitects and Engineers
Professional Liability insurangaolicies from the time of initiadliscovery in September 2004 to
the commencement of the suit agsiBrasher Design in June 200@.  17. Brasher Design’s

original policy with Zurich, the 2004-05 Policyas effective July 6, 2004 to July 6, 2005, while



its 2005-06 Policy was effective July 6, 2005 to July 6, 20861 18-19. The Retroactive

Date for both of these policies was July 5, 1988. Pl.’'s Compl. Ex. B, p. 3; Ex. C, p. 3. The final
policy covered Brasher Design from July 6, @6 July 6, 2009. Pl.’s Compl.  16. The

relevant terms of the 2005-06 and the 2004-05 psliaie essentially idénal unless otherwise
noted.

McDowell attached the 2004-05 and 2005-06 iasae agreements to its Complaint as
Exhibits B and C. The first line of ti#004-05 Policy states that “THIS POLICY PROVIDES
CLAIMS-MADE AND REPORTED COVERAGE.” PRlIs Compl. Ex. B at p. 5. Similarly, the
2004-05 Policy defines the termascoverage accordingly:

We will pay on behalf of the “Insured” all sums in excess of the
Deductible noted in Item 6, of tH2eclarations that you are legally
obligated to pay as “Damages” because of “Claims” first made
against you during the “Policy Peribdnd reported to us during
the “Policy Period,” or the Exteled “Claims” Reporting Period if
applicable, provided that:

A. the “Claim” arises out of an actual or alleged negligent act,
error or omission with respeto “Professional Services”
rendered or that should hateen rendered by you or any
entity for whom you are le@jg responsible, including your
interest in joint ventures;

B. the act, error, or omission took place during the “Policy
Period” or on or after the ‘®roactive Date” specified in
the Declarations;

C. prior to the effective date of the first policy issued to you
and continuously renewed by us, no principal, partner,
director or officer of yours had knowledge of any
circumstance that could reasbhabe expected to result in
a “Claim”;!

D. all “Claims” made against you are made during the “Policy
Period”; and

E. you give prompt notice of a “Claim”, but not later than 60
days after expiration or teimation of this policy, in
accordance with the Notice of Claims conditions of this

policy.

! The 2005-06 Policy replaces tlsisbdivision with: “prior tahe effective date of this policy you or any ‘Insured’
had no knowledge of any ‘claim’ or circumstances, involving an act, error, or omission, which may result in a
‘claim’ under this policy.” Pl.’s Compl. Ex. C at p. 16.
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Pl.’s Compl. Ex. B at p. 5. The term “@ia’ is defined as “any demand received by you
seeking ‘Damages’ or ‘Professional Serviced atleging liability or responsibility on your
part.” Pl’s Compl. Ex. B at p. 5. Fingllthe section “Claim Prosions” provides that
“[w]ritten notice must be provided to [Zurich] no later than 60 days after the expiration or
termination of the policy.” Pl.’s Compl. Ex. B at p. 8.

In early November, 2009, BrasHeesign’s attorneys ifst notified Zurich of the Zokaites
Complaint. Id. § 14. Zurich declined coveralbg letter dated February 17, 201i@l.  16. The
stated reason for the denial was that thkates Complaint had been filed before Brasher
Design’s most recent policy, which waffective July 6, 2008 to July 6, 2008d. McDowell
alleges that Zurich wasot prejudiced by Brasher Design’s late notite:. | 20.

McDowell’s case against MHT proceed to tirmSeptember of 2010, and the state court
found that Brasher Design had mofact filed an applicationld. § 21. Brasher Design renewed
its request for coverage this point, but Zurich agn denied the claimld. § 22.

On June 1, 2010, Brasher Design and McDbgedtled the claims in the Zokaites
Complaint. Id. § 24. Under the terms of the settlemagiteement, the pizes agreed that
McDowell’s loss due to Brash®esign’s failure to filehe application was $625,000 plus
interest at the legal t@from April 2, 2005.1d. 1 25. In addition, Brasher Design assigned all
claims against Zurich to McDowelld. § 26.

After the settlement between McDowell and Brasher Design, McDowell instituted suit
asserting its subrogated rightsaagst Zurich in the Circuit Qurt for Baltimore City, Maryland
on August 1, 2012. Zurich was served on August 27, 2012, and it removed to this Court on
September 26, 2012 based on diversity of citizenship under 28 U.S.C § 1332. McDowell’s

Complaint (ECF No. 2) contain®o counts. The first count afles a breach of contract claim



premised upon a duty to indemnify, for whigltDowell seeks “$625,000, plus interest at the
legal rate from April 2, 2005, castand attorney’s feesfd.  30. The second count alleges a
breach of contract claim premised on a dotgefend, for which McDowell seeks “an amount
greater than $25,000, plus interespenxses, and attorney’s feedd.  35. On October 3, 2012,
Zurich filed its Motion to Dismiss.

STANDARD OF REVIEW

Under Rule 8(a)(2) othe Federal Rules of Civil Prodere, a complaint must contain a
“short and plain statement of the claim showihgt the pleader is entitled to relief.”et: R.
Civ.P8(a)(2). Rule 12(b)(6) of the Federal RuleCofil Procedure authorizes the dismissal of
a complaint if it fails to state a claim upon whicelief can be grantedThe purpose of Rule
12(b)(6) is “to test the suffiency of a complaint and not tesolve contests surrounding the
facts, the merits of a claim, the applicability of defenses.Presley v. City of Charlottesville,
464 F.3d 480, 483 (4th Cir. 2006).

The Supreme Court’secent opinions iBell Atlantic Corp. v. Twombly, 550 U.S. 544
(2007), andAshcroft v. Igbal, 556 U.S. 662 (2009), “require thedmplaints in civil actions be
alleged with greater specificity than previously was requiréd/alters v. McMahen, 684 F.3d
435, 439 (4th Cir. 2012) (citation omitted). The Supreme Court’'s decisiohwambly
articulated “[tjwo working principles” that cots must employ when ruling on Rule 12(b)(6)
motions to dismisslqgbal, 556 U.S. at 678. First, while a comrust accept as true all the factual
allegations contained in the complaint, legal ¢osions drawn from those facts are not afforded
such deference.ld. (stating that “[tlhreadbareecitals of the elements of a cause of action,

supported by mere conclusory statemetitsnot suffice” to plead a claim).



Second, a complaint must be dismissed if itsdoet allege “a plausiblclaim for relief.”
Id. at 679. Under the plausibility standard, anptaint must contain “more than labels and
conclusions” or a “formulaicecitation of theelements of a cause of actiorilivombly, 550 U.S.
at 555. Although the plausibility requiremeldes not impose a “probability requiremend.”at
556, “[a] claim has facial plausibility when tipdaintiff pleads factual antent that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 663ee also Robertson v. Sea Pines Real Estate Cos., 679 F.3d 278, 291 (4th
Cir. 2012) (“A complaint need not make a case against a defenddoteoast evidence
sufficient toprove an element of the claim. It need omalyege facts sufficient tostate elements
of the claim.” (emphasis in original) (internal quotation marks and citation omitted)). In short, a
court must “draw on its judicial experienaedacommon sense” to determine whether the pleader
has stated a plausible claim for reliéfjpal, 556 U.S. at 664.

ANALYSIS

The issue before this Court is whetharcton 19-110 of the Insance Article of the
Maryland Code applies in this case. In esser8 19-110 provides thaif an insurer is to
disclaim coverage based on faildceprovide timely notice thas required under the terms of an
insurance policy, the insurer must establish tihat failure to provide notice caused actual
prejudice to the insurér.

In its Motion to Dismiss, Zuriclargues that § 19-110 is indjgable and thaits denial of

coverage was therefore proper and permissiliieZurich’s view, the timely notice requirement

% The full text of § 19-110 reads:
An insurer may disclaim coverage on a liability insurance policy on the ground that the insured or
a person claiming the benefits of the policy through the insured has breached the polidggdy fall
to cooperate with the insurer or by not giving the insurer required notice only if the insurer
establishes by a preponderance of the evidencehthdack of cooperation or notice has resulted
in actual prejudice to the insurer.

Md. Code, Ins. § 19-110.



contained in Brasher Design’s insurance policy was a condition precedent of coverage, and as
such, 8§ 19-110 was not triggered. In oppositiMcDowell argues that § 19-110 prohibits
insurance companies from characterizing tymebtice provisions as conditions precedent to
insurance coverage.

In support of their positions, both sides point Seerwood Brands, Inc. v. Great
American Insurance Co., 418 Md. 300, 13 A.3d 1268 (2011)—the stme of a series of cases
from the Court of Appeals of Maryland integting 8 19-110. On the one hand, Zurich argues
that this line of cases creatas exception for the type of insa involved here and, therefore,
that no showing of prejudice was requiredn the other hand, McDoWergues that § 19-110
applies to all types of policieend that the few cases where sit@tute was not applied involved
factual situations where the claim itself (and nat fine notice) occurred after the policy period
ended. In light of the history of § 19-110 and its interpretation by Isadycourts, as well as
the factual circumstances of tharticular case, this Court findlsat § 19-110 must be applied to
this policy.

l. The History of § 19-110 and Subsequent Interpretation by the Court of Appeals
of Maryland.

Judge Bredar of this Court has recemélyiewed the history of § 19-110 in Minnesota
Lawyers Mut. Ins. Co. v. Baylor & Jackson, PLLC, 852 F. Supp. 2d 647, 658-62 (D. Md. 2012).
Perhaps the most detailed anaybowever, appears in tiherwood case itself.See 318 Md. at
310-24, 13 A.3d at 1274-83. fiine it to say, § 19-110was enacted to overtuiVatson v.

United States Fidelity and Guaranty Co., 231 Md. 266, 189 A.2d 625 (1963), which held that

3 For ease of reference, the Court refers to the enactment as § 19-110 both here and throughout this opinion. In
reality, the original statute was enacted under Article 43482 of the former Maryland Code and applied only to
automobile policies Sherwood, 418 Md. at 311, 13 A.3d at 1275. In 1966, the statute was extended to any liability
policy. Id. at 311 n.10; 13 A.3d at 1275 n.10. The statute was recodified in its current location indl29&22,

13 A.3d at 1281. While the wording of old § 482 and § 19-110 is sligtitereint, the Court of Appeals of

Maryland has recognized them as substantively the sSesed. at 322, 13 A.3d at 1282.
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timely notice could be characterized as a coodiprecedent for automobile insurance coverage
under Maryland common lawSee Sherwood, 318 Md. at 310-11, 13 A.3d at 11274-75. As
several commentators have pointad, the statute prevents the forfeiture that occurs when an
individual pays for an insurance policy bsitdenied coverage on procedural groung=e id. at

312, 13 A.3d at 1275 (quoting Legal Process Analysis for a Satutory and Contractual
Construction of Notice and Proof of Loss Insurance Disclaimers, 38 Mb. L. REv. 299, 309-10
(1978));id. at 314, 13 A.3d at 1277 (quotirgy Paul Fire & Marine Ins. Co v. House, 315 Md.

328, 345, 544 A.2d 404, 413 (1989) (Murphy, C.Jsseinting)). Meanwhile, the prejudice
requirement helps to balance theenests of both insurers and insureds. While insurance carriers
may be harmed when they are denied an opporttmityake an adequate investigation or put on
an effective defense, the statute requires theiecato demonstrate #t such harm actually
occurred before untimely notice may be invoked as the reason for Hefrals, the statute
assures that the notice provisionsrdurance policies are enforced in only those cases for which
the notice provisions were dtafl—i.e., where the insured’'silfae to provide notice has
undercut the carrier’s opportunity to limit its liabilitygee id. at 314-15, 13 A.3d at 1277.

The application of § 19-110 became more diffieuith the rise ofclaims-made insurance
policies. Claims-made policies provide insurance coverage for claims made against the insured
during the policy period (rathehan for a specific event that occurs during that tin@hese
types of policies are particularly common for medional malpractice insuree, as they provide

effective coverage in situationshere the negligent act was difficult anpoint, latent, or

% The term “actual” was inserted in§019-110 in a 1997 amendmeiSee Sherwood, 418 Md. at 322 n. 17, 13 A.3d
at 1281 n.17.

° Thus, claims-made policies are different from the tragitidoccurrence” policies, which cover specific events
and occurrences for a fixed time period. Under an occurrence policy, an insurer’s obligatiohexpire with the
fixed time period of the policy; insteatihe insurer “may be held liable foretltovered events, barring statutes of
limitations, at any time thereafterSherwood, 418 Md. at 318, 13 A.3d at 1279 (quotidguse, 315 Md. at 356,
554 A.2d at 418).



occurred over an extended period of timgee id. at 316, 13 A.3d at 1277-78. A modified
version of the claims-made policy is the “claimada and reported” policy. Under this type of
policy, the claim made to the insurer by thseured is the event triggering coveradgee id. at
317,13 A.3d at 1278.

A. T.H.E. Insurance Co. v. P.T.P., Inc.

The Court of Appeals first expled the limits of 8§ 19-110 ii.H.E. Insurance Co. v.
P.T.P., Inc., 331 Md. 406, 628 A.2d 223 (1993). There, P.T.P. had purchased a claims-made
insurance policy from T.H.E. Insurance Col.¢4.E.”) for the period between April 2, 1987 and
April 2, 1988 for its “go-ka track” business.|d. at 412, 628 A.2d at 225-26. The policy
required written notice of a claim “as soon @scticable” and provided a 60-day extended
reporting period. ld. at 412, 628 A.2d at 225-26. Undeetterms of the policy, a claim was
made when written notice of the claim was received and recorded by Tl¢H.& 411-12, 628
A.2d at 225.

On August 27, 1987—during the duration of fi@icy—one of P.T.P.’s customers was
injured. Id. at 408, 628 A.2d at 224. A claim for damagkowever, was not made until June 6,
1988—more than 60 days after the policy expfrdd., 628 A.2d at 224.Accordingly, T.H.E.
denied P.T.P.’s claim on the policid. at 409, 628 A.2d at 224.

The Court of Appeals ruled that T.H.E.’snild was proper, fingig that the policy had
expired before any claim was madel. at 415, 628 A.2d at 227. Because the making of a claim
was a condition precedent for coverage, tleur€C of Appeals refused to apply § 19-110’s

requirement for a showing of prejudic&herwood, 418 Md. at 332, 13 A.3d at 1288 (explaining

® While P.T.P. had renewed its insurance, the new policy did not apply to the particular ctsine atSpecifically,

the renewed policy ran from May 27, 1988 to May 27, 1989. The retroactive date for this newhpalieyer, was
Mary 27, 1988, which meant that claithat arose from events occurring before May 27, 1988 were not covered by
the policy. Thus, the accident on August 2, 1987 was not covered.
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the Court of Appeal’s conclusion iRH.E.). As the Court of Apeals noted, the purpose of
statute was to protect against denials of covebaged upon the insured’s failure to comply with
the agreement’s notice terms where thdtifa had not prejudiced the insurefee T.H.E., 331
Md. at 421, 628 A.2d at 230. Thuset@ourt of Appeals found th#te statute did not apply in
TH.E.

Here, T.H.E. does not deny coverage because of an alleged

material failure by P.T.P. to perfara covenant to give notice, or

to satisfy a policy provision that might be phrased as a condition

that must be satisfied to prevehe loss of coverage that otherwise

would apply. In this case the ertéed reporting péod under the

original policy had expired befe P.T.P. reported the Buckley

claim to T.H.E. The original policy had come to an end with

respect to newly reported claim{$ection 19-110] could no more

revive the original policy toaver the Buckley claim than [8 19-

110] could reopen an occurrenceipplto embrace a claim based
on an accident that happened aftee end of the policy period.

Id. at 415, 628 A.2d at 228. Because the particuk@rests protected lthe statute were not
implicated, T.H.E. was not requiréd provide a showing of prejuzé prior to their denial of the
claim.

B. Sherwood Brands, Inc. v. Great American Insurance Co.

The Court of Appeals clariftethe application of § 19-110 to claims-made policies in
Sherwood Brands, Inc. v. Great American Insurance Co. There, Great American Insurance Co.
(“Great American”) supplied Shepod Brands with an employmepitactices liability insurance
policy effective May 1, 2007 to May 1, 2008. The definition of a claim included civil
proceedings instituted against Sherwood Bradmdservice of a complaint, but the policy also
stated that written notice within 90 dag$ the end of the policy period was a “condition
precedent” of coverageSee id. at 304-05, 13 A.3d at 1271. Selgsiently, two separate suits

were initiated against SherwoodaBids during the policy periodld. at 305, 13 A.3d at 1271.
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Notice, however, was not provided to Gréanerican until October 27, 2008—more than 90
days after thered of the policy.ld. at 305-06, 13 A.3d at 1271-72.

The Court of Appeals began its analysistié case by carefully circumscribing its
holding in TH.E. In particular, the Court of Appealadicated that it intended to carefully

review the issues before it:

It would be simple—if not laz—for us to conclude thaf.H.E.

held that 8 19-110 does not appio claims-nade policies,
pronounce the Policy a claims-neagolicy, and move on to the
next case. We decline to follow that paiftH.E. is not dispositive
wholly of the present case. Furth& would be simple to focus on
the portion of the Policy requivg Sherwood to give notice “as
soon as practicable, butmo event later than mety (90) days after
the end of the Policy Period,” dare the Policya “claims-made-
and-reported” policy, and jumpmn the bandwagon of other
jurisdictions that decline uniformly to extend notice-prejudice rules
to claims-made-and-reported policies. But no, we shall take the
path less traveled. Our empi® should not be on other
jurisdictions' treatment of claims-made and claims-made-and-
reported policies vis a vis theiespective notice-prejudice rules
because most of those cases didaartfront or construe a statute
like Maryland’s. Thus, our emphasisust be on the text of, and
policies underlying, § 19-110.

Id. at 326, 13 A.3d at 1284. Noting that the tewwh$he insurance agreemt expressly labeled
timely notice as a condition preaad of coverage, the Court Appeals nevertheless found that
the notice provisions mubk treated as covenarsd that 8 19-110 appliedd. at 331, 13 A.3d
at 1287 (“[Section 19-110] was eneadt effectively to overruléNatson, discard the strict
condition-precedent approach, and “make[pglicy provisions requiring notice to, and
cooperation with, the insurepvenants and not conditions.” (quoting Sherwood Brands, Inc. v.
Hartford Acc. and Indem. Co., 347 Md. 32, 42, 698 A.2d 1078, 1082 (Md. 1997))).

Ultimately, the Court of Appeals summarized Hasic rule to be applied in future cases

as follows:
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We hold that § 19-110 does not apps was the case in T.H.E.,
to claims-made policies in which the act triggering coverage—
usually notice of a claim or sulieing filed against and served
upon an insured under third-partsbility policies—does not occur
until after the expiration of th liability policy, as this non-
occurrence of the condition precetém coverage is not a “breach
of the policy,” as required by the statute. On the other hand, we
hold that 8 19-110 does apply, as i8 tase at present, to claims-
made policies in which the act triggering coverage occurs during
the policy period, but the insured dasst comply strictly with the
policy's notice provisions. Inthe latter situation, § 19-110
mandates that notice provisions beated as covenants, such that
failure to abide by them constitutes a breach of the policy
sufficient for the statute to require the disclaiming insurer to prove
prejudice.

Id. at 333, 13 A.3d at 1288. Moreover, the Court ppgals clarified thatn]otice provisions,
even in claims-made-and-reporting policies, must be deemed covenastgh that failure to abide
by them constitutes a breach of the policy sufficient to make 8§ 19-110 applicable to such
policies.” Id. at 327 n.21, 13 A.3d at 1285 n.21 (emphasis added).
Il. Application of 8 19-110 Jurisprudence to This Case

This Court recognizes that Judge Bredad dudge Grimm of this Court have recently
ruled that 8§ 19-110 was inapplicable to insurance agreements arguably similar to the one
involved in this case See Minnesota Lawyers Mut. Ins. Co. v. Baylor & Jackson, PLLC, 852 F.
Supp. 2d 647 (D. Md. 2012Financial Industry Regulatory Authority, Inc. v. Axis Ins. Co., No.
PWG-12-1053, 2013 U.S. Dist. LEXIS 82343 (D. Mdne 12, 2013). However, both of those
cases were decided on summary judgt rather than motions to dismiss. In this case, Zurich
has moved to dismiss the complaint under Rule 12(lg@kending that it fails tetate a claim.

In addition, this Court find¢he state of § 19-110 jurisprutlee in the Fourth Circuit is

still very much in fluX and that further development of thecord would better enable this

" The Fourth Circuit has yet to issue a definitive opinion addressing § 19-110 affeertlveod case. Indeed, on
appeal iBBaylor & Jackson, at least one Judge of the U.S. Court of Agdpéor the Fourth Circuit expressly rejected
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Court to determine the ultimate applicabiligf § 19-110. Under Maryland law, the
characterization of the policy as a claims-mauai @eported policy in the insurance agreement is
not controlling. See Sherwood, 418 Md. at 327 n.21, 13 A.3d 285 n.21 (“Noticeorovisions,

even in claims-made-and-reporting policies, must be deemed covenastgh that failure to abide

by them constitutes a breach of the policy sufficient to make 8§ 19-110 applicable to such
policies.” (emphasis addedpee also id. at 327 n. 22, 13 A.3d at 1284 n.2Z .E. does not

stand for the proposition that the statute doest apply to a ‘claims made plus reporting’
policy™™). Rather, the facts of this case and grevisions of the agreement must be scrutinized

to determine the apphbility of 8 19-110.

the district court’s conclusionSee Minnesota Lawyers Mut. Ins. Co. v. Baylor & Jackson, No. 12-1581, 2013 U.S.
App. LEXIS 13235, at *35-*36 (4th Cir. June 27, 2013) (unpublished) (Thacker, J., dissenting). Two other judges
of the panel avoided the issue by simply finding that, even if § 19-110 applied, thadescompany had
adequately shown actual prejudide. at *20-*21 (“The district court concluded that section 19-110 is inapplicable
to the policy MLM povided to Baylor & Jackson, but vaecline to reach the issue.”).

In his opinion inAxis Insurance Co., Judge Grimm quoted at length a section f@mrwood that
summarized the developmentradtice-prejudice law aftel.H.E. The passage reads:

Nationwide, courts' holdings regardingetapplicability of notice-prejudice rules

to claims-made-and-reported policies have been uniform; "[iln those
jurisdictions that have examined ethdistinction between claims-made and
claims-made-and-reported policies, the courts have uniformly relieved the
insurers from any requirement to prove prejudice under the latter form of
coverage." 3New Appleman on Insurance, supra § 20.01[7][b]. Applying
Maryland law, the federal Fourth Circ@burt of Appeals and the United States
District Court for the District of Maryland—relying ohH.E. [Ins. Co. v. P.T.P.

Inc., 628 A.2d 223, 223, 331 Md. 406 (Md. 1993)]—held tBatl9-110's
provisions do not apply to claims-made-and-report[ed] policiesSee Janjer
Enters., Inc. v. Executive Risk Indem., Inc., 97 Fed. Appx. 410, 414 (4th Cir.
2004) ("Maryland courts have held that 'claims made and report[ed]' policies ...
are not subject to its gjudice requirement."Waynard v. Westport Ins. Corp.,

208 F. Supp. 2d 568, 574 (D. Md. 2002) (quofirg Rouse Co. v. Fed. Ins.

Co., 991 F. Supp. 460, 465 (D. Md. 1998)) ("Section 19-110, however, only
applies to true ‘claims made' policies. 'Under Maryland law, the "actual
prejudice” requirement of § 19-110 does not apply to a "claims made plus
report[ed]" policy....").

AxisIns. Co., 2013 U.S. Dist. LEXIS 82343 at *30-*31 (quotiBgerwood, 418 Md. at 324, 13 A.3d at 1282-83).
However, upon further review, this Court notes Sarwood explicitly states that § 19-110 applies to claims-made
and reported policiesSee 418 Md. 326-27, n.21 & 22, 13 A.3d at 1284 n.21 & 22. Moreover, later hdneood
opinion, the Court of Appeals of Maryland disavowed portions of the quoted paSeage.at 418 Md. 326 n.21,

13 A.3d at 1284 n.21 (“[W]e disavow ourselves of languaganger, Maynard, andRouse suggesting thak.H.E.

be read to stand for the proposition that 8 19-110 ddesppdy to all ‘claims-made-and-reporting policies.™).
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On its face, McDowell's Complaint contains sufficient allegations to trigger the
application of § 19-110. Brash®esign first learnedhat MHT did not have the tax credit
application on September 23, 2004, but a foraimn—the Zokaites Complaint—was not filed
until June 27, 2006. Pl’'s Compl. 1 9, 11. At that time, the 2005-06 Policy was in effect, and
that policy contained a retroactive date befdeptember 23, 2004. Pl.’s Compl. § 14; Ex. C p.3.
Notice of the Zokaites Complaint, however,swet provided to Zurich until November 2009—
several years after the 60-day notice periaaioled for in the 2005-06 Policy terms provided.
Pl.’s Compl. § 14. Thus, McDowell has allegedtth policy was in placehat a trigger event
(the Zokaites Complaint) occurred during the poleriod; and that coverage was denied based
upon a failure to provide timely notice. Ther&pbecause an insurance policy was in place and
effective when the claim against the insured ¥t made, the factuatircumstances of this
case make it similar tBherwood and different fronT.H.E.

In addition, the notice requirements contaime the 2005-06 Policy are likely covenants
under Maryland law.See Sherwood, 418 Md. at 331, 13 A.3d at 1287 (“[Section 19-110] was
enacted effectively to . . . discard the stdondition-precedent approach, and “make[ ] policy
provisions requiring notice tond cooperation with, the insureovenants and not conditions.”
(quoting Sherwood Brands, Inc. v. Hartford Acc. and Indem. Co., 347 Md. 32, 42, 698 A.2d
1078, 1082 (Md. 1997))). The 2005-06 Policy dddime“Claim” as “any demand received by
you, seeking ‘Damages’ or ‘Proféssal Services’ and alleging lidiby or respongbility on your
part.” Pl’s Compl. Ex. B at x. C. at 5. Thus, the most basiefinition of the policy suggests
that the triggering event is tlassertion of a claim againsetiBrasher Design, not the reporting

to the Zurich of third party’s claim.
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Moreover, several of the praions of the policy invoke lguage of contingency. With
respect to the coverage of the policy, the 200B0likcy states that Zurich will pay for “Claims’
first made against [Brasher Design] aeg@orted to us during the ‘Policy Period’provided that
... [Brasher Design] give[s] prompt notice of ‘@laim’, but not laterthan 60 days after
expiration or termination of this policy, in accordance with the Notice of Claims conditions of
this policy.” 1d. (emphasis added). Similarly, the Netiof Claims condition contained in the
“Claim Provisions” section contas similar language, stating that “[w]ritten notice must be
provided to [Zurich] no later than 60ays after the expiration or termination of the policy.” Pl.’s
Compl. Ex. B at p. 8 (emphasis added). The tgravided” in both of these clauses suggests
that coverage was intended be a condition or contingency rf@overage. As the Court of
Appeals of Maryland made clear $herwood, however, such language in notice provisions must
be treated as a covenant rather thasondition precedent under Maryland lafee Sherwood,
418 Md. at 331, 13 A.3d at 1287 (“[Section 19-110Fpvemacted effectivelio . . . discard the
strict condition-precedentparoach, and “make[ ] policy pvisions requiring notice to, and
cooperation with, the insurepvenants and not conditions.” (quoting Sherwood Brands, Inc. v.
Hartford Acc. and Indem. Co., 347 Md. 32, 42, 698 A.2d 1078, 1082 (Md. 19979 id. at
331, 13 A.3d at 1287 (“Therefore, notwithstarglithat Great Amere labeled the notice
provisions in the Policy as conditions precedent to coverage, § 19-110 mandates that the notice
provisions of the Policy be treatad covenants, not conditions.”).

If the notice terms of the insurance agreement are covenants, Brasher Design’s failure to
provide timely notice is a breach of the agreatm Thus, McDowell’s allegation that Zurich
denied coverage based upon Brasher Design’s bi&fattte covenant to provide timely notice

would trigger the application & 19-110 and the requirement o showing of prejudiceSee §
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19-110 (requiring a showing afctual prejudice where coverage disclaimed based upon a
breach of the policy “by not giving the insuregquired notice”). Therefore, McDowell’s
Complaint is sufficient to assert a claim entitling it to relief.

CONCLUSION

For the reasons stated above, DefendantcEufimerican Insurance Co.’s Motion to
Dismiss (ECF No. 6) is DENIED.
A separate Order follows.

Dated: September 17, 2013 /sl

Rchard D. Bennett
UnitedState<District Judge
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