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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

UNITED STATES OF AMERICA *
Civil No. RDB-12-3042
V. * Criminal No. RDB-09-0219
TODD BELL *

MEMORANDUM OPINION

Thepro se petitioner Todd Bell filed a Motion to &tate, Set Aside, or Correct Sentence
pursuant to 28 U.S.C. § 2255. Petitioner chaksngs sentence on grounds that his attorney
rendered ineffective assistance of counsel imatioh of his rights under the Sixth Amendment.
In his Motion to Vacate, Petither claims that the Governmédatled in its burden of proving
that the Petitioner qualified for a sentence eckaent under the Hobbs Act of 1951 because (1)
Petitioner’'s Defense Counsel failemlobject to the base offendeparture pursuant to his charge
under 18 U.S.C. § 1951(a); (2) Defense Couereld by not objecting tithe Government’s
alleged failure to obtain subject-matter jurisdiction over the Petitioner’s prior Maryland
conviction; (3) Defense Counsaberced Petitioner into a pleader Rule 11(¢1)(C) of the
Federal Rules of Criminal Procedure; and (4)ebse Counsel failed to serve as a meaningful
adversary to the Government. Upon revigyPetitioner’'s Motiorand the Government’s
opposition thereto, this Court fintlsat no hearing is necessai§ee Local Rule 105.6 (D. Md.
2011). Because Petitioner failed to demonstratehiBatounsel providemheffective assistance,

Petitioner’'s Motion to Vacate, Set Aside,@orrect Sentence (ECF No. 184) is DENIED.
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BACKGROUND

On April 23, 2009, a grand jury in thediict of Maryland charged Todd Bell by
indictment with Hobbs Act robbery (Counts Cared Three), in violégon of 18 U.S.C. § 2113,
and use of a firearm during and in relatioratorime of violence (Counts Two and Four), in
violation of 18 U.S.C. § 924(c). A grand jurgiged a Superseding Indictment (ECF No. 28) on
September 3, 2009, which charged Betitioner with conspiradp commit Hobbs Act robbery
(Count One) in violation of 18.S.C. § 1951(a), Hobbs Act roblpgCounts Two and Four) in
violation of 18 U.S.C. § 1951, and use of a firealuming and in relation to a crime of violence
(Counts Three and Five), in violation of 183.C. § 924(c). Secondiferseding Indictment,
ECF No. 28.

On August 2, 2009, the Petitioner pled guitiyCounts Three and Five of the Second
Superseding Indictment pursuant to FedCRm. P. 11(c)(1)(C)with an agreed-upon
disposition of 32-years incarceration. -Beaignment, ECF No. 118; Ct. Tr., Aug. 2, 2009,
12:15-25, ECF No. 134. The mandatory minimum sentence for Counts Three and Five combine
to impose a composite sentence of 32-y@marceration. Ct. Tr., Aug. 2, 2009, 5:5-11, ECF
No. 134.

On October 7, 2010, Petitioner attempted to withdraw his guilty plea. Petr.’s Mot. to
Withdraw Guilty Plea, ECF No. 133. On October 12, 2010, however, Petitioner revoked his
withdrawal at his senteing hearing. Order Denying PetrViot. to Withdraw Guilty Plea, ECF
No. 137. This Court sentenced Petitioner ®dlgreed sentence, which imposed 32 years of
incarceration and five years of supervised ra&eak of Petr.’s Criminal Case, ECF No. 138.

The Petitioner appealed his semte on October 31, 2010, but the Fo@tifeuit affirmed. J. of



Petr.’s Appeal, ECF No. 178. On October 1212Petitioner filed a motion to vacate under 28
U.S.C. § 2255. Petr.’s Mot. to Vacate, ECF No. 184.

STANDARD OF REVIEW

Documentdiled pro se are “liberally construed” and afbeld to less strigent standards
than formal pleadings drafted by lawyergtickson v. Pardus, 551 U.S. 89, 94 (2007) (citation
omitted). In order to establish a claim forfieetive assistance of counsel, a petitioner must
prove both elements set forth by the Supreme Co@tiickland v. Washington, 466 U.S. 668,
671 (1984). First, a petitioner must show thatduunsel’s performance was so deficient as to
fall below an “objective stadard of reasonablenesdd. at 688. In assessing whether counsel’s
performance was unconstitutionally deficiesaurts “indulge a strong presumption that
counsel’s conduct falls within the wide rangf reasonable professional assistantd.’at 689.
Second, a petitioner must show that his counsel’s performance was socpakasiio “deprive
the defendant of a fair trial.Id. at 687. In order to establishis level of prejudice, the
petitioner must demonstrate that there isem$onable probability that, but for counsel’s
[alleged] unprofessional errors, the result @& gnoceeding would have been differentd: at
694. Satisfying either of the two parts of the tdehe is insufficient; ther, the petitioner must
meet both prongs of tH&rickland test in order to bentitled to relief. Seeid. at 687. (“Unless a
defendant makes both showings, it cannot be saidhle conviction or death sentence resulted
from a breakdown in the adversary prodisd renders the result unreliable.”).

ANALYSIS

Petitioner argues four claims in his MotitnVacate: (1) Defense Counsel failed to

object to the base offensepdture pursuant to his chargeder 18 U.S.C. § 1951(a); (2)

Defense Counsel erred by not arguing the Govenhfiaded to obtain subject-matter jurisdiction



over the Petitioner’grior foreign conviction; (3) Defense Guosel coerced Petitioner into a plea
under Rule 11(c)(1)(C) of the FedéRules of Criminal Prockire; and (4) Defense Counsel
failed to serve as a meaningful adversary td@3beernment. Because this Court finds that none
of Petitioner’s claims have merit, Petitioner's Motion to Vacate is denied.
|. Defense Counsel Failed to Objedb the Base Offense Departure.

Petitioner’s first claim fails undestrickland because he cannot prowvet the result of
the proceeding would have been differbat for counsel’s alleged errofee Hill v. Lockhart,
474 U.S. 52, 58 (1985) (holding that t&eickland analysis “applies to challenges to guilty pleas
based on ineffective assistancecotinsel” and, in order to sdtighis prong, a person must
demonstrate “a reasonable probaypithat but for counsel’s errors, he would not have pleaded
guilty and would have insisted on going to trialBlere, even if his counsel had objected to the
base offense departure pursuant to charges W8dg.S.C. § 1951(a), Petitioner still would have
received the exact same sentence becausetigpilty to charges under 18 U.S.C. § 924(c).
The sentence imposed was the mandatonjrmim. Re-arraignment, ECF No. 118. Any
possible error connected to the charges under $8U§ 1951(a) is unrekd to the Petitioner’s
ultimate sentence, and as a result, any ineffective performance in this regard did not affect the
outcome of Petitioner’s plegsee Lockhart, 474 U.S. at 59 (“The second, or ‘prejudice’
requirement [. . .] focuses on whether counsadisstitutionally ineffective performance affected
the outcome of the plea process.”).

Il. Defense Counsel Failed to Obtain Sulgct-Matter Jurisdiction Over Petitioner’'s
Maryland Conviction.

Similarly, Petitioner's second claim fails under @gckland analysis. Specifically,
Petitioner alleges that DefenSeunsel provided ineffectivessistance when he “fail[ed] to

argue that the prosecutor hadact not obtainedubject-matter jurisdiction over the prior



foreign conviction” by the Maryland Court®etr.’s Mot. at 8. Petitioner’'s Maryland

conviction, however, did nonéance his ultimate prison sentence. The Court sentenced
Petitioner to the mandatory minimum sentenceCfounts Three and Five. This means that the
Court did not factor Petitiones’Maryland conviction into his seence. Therefore, even if
Petitioner’s counsel had objected to the Goweent’s failure to obtain subject-matter

jurisdiction over the Maryland conviction, that objection wouldhmete affected the length of
Petitioner’s prison sentence because the Madytonviction did not enhance Petitioner’'s
sentence. For that reason, Petitioner’s clagcessarily fails because Defense Counsel’s alleged
error did not prejudice Petitioner’s case.

lll. Defense Counsel Coerced Petitioner Into Accepting the Guilty Plea.

Petitioner’s third claim fails because the@es not allege any factual information
demonstrating that he entered his guilty pla&nowingly and involuntarily. As outlined above,
a person challenging his guilty plea must estldla reasonable probability that, but for
counsel’s errors, he would not have pleadedyaihd would have insistl on going to trial.”
Lockhart, 474 U.S. at 59Petitioner claims that he did nkhowingly and volurdrily enter his
guilty plea because his counsel coerced him rheading guilty. Petr.’s Mot. 4.

He does not, however, allege any specificfgebving that counsel’s actions constituted
coercion, and he fails to exphaprecisely how Defense Coungelrsuaded him against his will
to plead guilty. Specifically, Petitioner asserts thahen [Petitioner] trid to withdraw his plea,
his attorney became an agent for thev&nment, causing harm and prejudickd” Without
specific evidence of coercion, Petitioner merely makes conclusory statements that Defense
Counsel’s performance was ineffectiv&ccordingly, Petitioner’s claim failsSee Blackledge v.

Allison, 431 U.S. 63, 75-76 (1977) (“The subsequeesentation of conclusory allegations



unsupported by specifics is subject to summary disahj as are contentions that are in the face
of the record wholly incredible.”).
IV. Defense Counsel Failed to Serve as a Meaningful Adversary.

Petitioner’s fourth claim fails for similarasons. Petitioner alleges that Defense Counsel
did not serve as a meaningful adversary because he never discussed a legal defense to the
Government’s charges; instead, Defense Couwndgloffered Petitionethe plea agreement.
Petr.’s Mot. 6.In analyzing Petitioner’s claim, the relextanquiry is whether proceeding to trial
would have been objectively reamble in light of the factsSee United States v. Fugit, 703 F.3d
248, 260 (4th Cir. 2012) (“The challenger’s subjecpveferences, therefore, are not dispositive;
what matters is whether proceeding to trial wdwdste been objectively asonable in light of all
the facts.”).

Petitioner was at risk of a mandatorglgentence under 18 U.S.C. 8§ 3559 had he
proceeded to trial. The Government also digw Counts One, Two, and Four in return for
Petitioner pleading guilty. Givethese considerains, Petitioner’'s cowsel acted reasonably
when he advised Petitioner to accept the 32-yearceration sentence, as opposed to exposing
Petitioner to the possibility & mandatory life sentenc&eeid. (finding that the criminal
defendant’s choice to accept the plea agreemastreasonable because had he “proceeded to
trial, he would have undoubtedly opened hirhaplto multiple additionlecharges”). Indeed,
Petitioner’s sentence was favol@bo him because it precludéte possibility that Petitioner
would spend the rest of his life in federal pristhus, his acceptancenstituted a reasonable
decision. See Fields v. Attorney Gen. of Maryland, 956 F.2d 1290, 1299 (4th Cir. 1985) (“The
voluntary and intelligent character of Fields’ pleagaén is further evidenced by the fact that the

plea agreement was favorable to him and acagfitivas a reasonable and prudent decision.”).



Furthermore, a conclusory statement thaeDse Counsel failed to provide a defense
strategy does not overcome the strong presumption afforded to a plea colBegig..(“Absent
clear and convincing evidencettee contrary, a defendantbsund by the represtations he
makes under oath during a plea collpg). Petitioner affirmed at his re-arraignment that he was
“fully satisfied with Mr. Ticknorand his representation and tltvige he’s given.” Ct. Tr., Aug.

2, 2009, 12:3-5, ECF No. 134. Petitioner also stdtatlhe discussed defense strategies with
Defense Counseld. at 11:21-25. Specificallyyetitioner affirmed that he conferred with
Defense Counsel about “the evidence in the cageesses [he] would want to call . . . the
possibility of a trialand even an appealld. Without clear and conrcing evidence to the
contrary, Petitioner will bbound to his statement that &ied Defense Counsel discussed
defense strategies. While Petiter may now feel dissatisfactianth his guilty plea, he cannot
prove that he would have proceeded to trial without clear and convincing evidence that his
Defense Counsel failed to seras a meaningful adversary.

Finally, the criminal docket for Petitionertsise shows that Defense Counsel reasonably
defended the Petitioner. Defense Counsel ditdxintwo motions to suppress evidence (ECF
Nos. 62-63) and two motions in limine (ECFNA11-12). In light of the foregoing reasons,
Petitioner’s claim fails because Petitioner carsimw that Defense Counsel’s performance was

ineffective.

CONCLUSION

Petitioner’s claims of ineffective assistanof counsel lack merit because Petitioner

failed to allege that his counsel préiced his case undt#re second prong &rickland v.



Washington, 466 U.S. 668 (1984). For the reasonsestatove, Petitioner's Motion to Vacate,
Set Aside, or Correct Sentan(ECF No. 184) is DENIED.

A certificate of appealability shall not issuesaht “a substantial shawg of the denial of
a constitutional right.” 28 U.S.C. 8§ 2253(g)(2000). A petitioner satisfies this standard by
demonstrating that reasonable gisiwould find that an assessmehthe constitutional claims is
debatable and that any dispositive procedurdahg dismissing such claims is likewise
debatable Miller-El v. Cockrell, 537 U.S. 322, 336-38 (200Rose v. Lee, 252 F.3d 676, 683-
84 (4th Cir. 2001). Because reaable jurists would not find Ri@oner’s claims debatable, a

certificate of appealability is DENIED.

A separate Order follows.

Dated: September 24, 2013

I

Rchard D. Bennett
Lhited States District Judge



