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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STEVE YARN, et al., *
Plaintiff, *
V. * Civil Action No. RDB-12-3096
HAMBURGER LAW FIRM, LLC, et al., *
Defendant. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

This is a diversity action bught by Plaintiffs Steve Yarikaren Yarn, and Yarn & Co.,
Inc. against Defendants Hamburger Law Firm, LB8@ian Hamburger, Robert J. Seco, Alan N.
Walter, Robert K. Ross, and MarketCounsel, Li@2, professional malpractice, intentional and
negligent misrepresentation, and breach of contract. Pending before this Court is Defendants’
Motion to Dismiss (ECF No. 6) pursuant to FedeRule of Civil Procedure 12(b)(6). The
parties’ submissions have been ssved and no hearing is necessa®gelLocal Rule 105.6 (D.
Md. 2011). For the reasons that follow, thetMo of Defendants Hamburger Law Firm, LLC,
Brian Hamburger, Robert J. Seco, Alan N. WalRobert K. Ross, andllarketCounsel, LLC to
Dismiss (ECF No. 6) is GRANTED IN HAT and DENIED IN PART. Specifically,
Defendants’ Motion is GRANTED with respettt Count Il (Intentionh Misrepresentation),
Count Il (Negligent Misrepresgation), and Count V (Gros$legligence) of Plaintiffs’
Complaint and DENIED with respect to CounflLegal Malpractice) and Count IV (Breach of
Contract).

BACKGROUND

This Court accepts as true the factsgabk in the plaintiff's’ complaint. See Aziz v.
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Alcolac, Inc, 658 F.3d 388, 390 (4th Cir. 2011). Plaintiffs Steve and Karen Yarn are founding
members of Yarn & Co., Inc., an insurance invesiinfiem. PIs.” Compl. § 20. Plaintiffs hired
Defendants Hamburger Law Firm and “affiliatkdn” MarketCounsel, LLC to provide “legal
advice” with respect to the creati of certain investment vehicle®Is.” Compl. § 31. Defendant
Brian Hamburger is the founder and managing merabboth of the Defendant limited liability
companies. Pls.” Compl. 1 21-22. Defend&M#dter, Seco, Cota, and Ross were employed by
the Hamburger Law Firm or MarketCounsel andgdllly provided legal seices to Plaintiffs.
Pls.” Compl. 1 29. Plaintiffs allege that “[@efdants indicated thatei could structure an
‘investment’ vehicle for the Plaintiffs and eroglappropriate structur@nd investment products
to comply with Maryland law and to raise capitalMaryland and paynvestors back at a 6%
annual rate on any investment.” Pls.” CompB3] Defendants provided these legal services
from 2003 through January, 2011. PlIs.” Compl.  34.

It is alleged that, during Dendants’ representation of étiffs, Defendants made a
number of errors, specifically:

e Defendants “encouraged the Plaintiff to makay potential investors an ‘investment
client,” notwithstanding that if the Plaifitidid so, any solicitation of funds from that
individual would then violat®daryland law.” Pls.” Compl. 7. In accordace with this
advice, Defendants allegedly “had the Plaintiffs execute ‘Investment Advisory
Agreements’ with each Maryland insurance ivho wished to invest funds with the
Plaintiffs,” thereby placing Platiffs and the clients in aduciary relationship. PlIs.’
Compl. T 39.

e Defendants “required” Plaintiff® “sign forms for submission to the Maryland Attorney

General, Maryland Securities Division Intank,” which Defendants then would submit



without prior approval of Mr. Yarn. PIs.” Compl. 1 40. Among these submission,
Defendants allegedly “list[ed] the Marylanalvestors with a fraudul¢émddress” in order
to exempt the investors from Maryland law. PIs.” Compl.  41.

e Defendants listed themselves as the escrow agents in the materials distributed to
investors, but the bonds that Defendants reedmmended could nbe held in escrow;
Plaintiffs allege that the Defidants knew or should have known this fact. Pls.” Compl.
42.

e Plaintiffs relied on Defendants to determitiee appropriate investment vehicles, but
Defendants selected unnecessarily risky imaests; accordingly, Plaintiffs allege that
“[tlhrough the poor advice of the Defendanthe funds which were raised were
mismanaged by the Defendants and resultedvimolesale loss of efy.” Pls.” Compl.

1 45.
Ultimately, Plaintiffs allege that these violat® “triggered first an audit and then a cease and
desist order and resulted in a wholesale failurthefDefendant to guidelaintiffs action or to
achieve or even be aware of the complianceirequents.” Pls.” Compl. { 47. Specifically, the
Maryland Attorney General, Securities Division isdwa Cease and Desist Letter to Plaintiffs on
September 22, 2009. Pls.” Compl. 1 64. Plaintifsga all of the includediolations pertained
to “regulations upon which [Plaintiffs] had relied Defendants for compliance.” Pls.” Compl.
65.

Subsequently, Defendants senletter identifying a potentiatonflict of interest with
respect to their furtheepresentation. After recognizing theaohes against Plaintiffs, the letter
states:

In responding to the pleadings youynwaish to assign all or part of
the reasons behind your actions amactions to inadequate legal



advice that may have been given by the Hamburger Law Firm.

You may believe that HLF would not raise this issue on your

behalf.

Based on the facts known to g this time, we have

determined that we can repees you and Yarn & Co. in this

Proceeding.
Pls.” Compl. § 67. Plaintiffs characterizestbonflict as “clear, obvi®j and unambiguous,” but
state that Defendants never recognized or ackmmyshkbthe existence of a conflict. Pls.” Compl.
1 82.

Plaintiffs also allege that Bendants refused to proceed to trial on behalf of the Plaintiffs
and refused to provide independentinsel. Pls.” Compl. 11 70-7Moreover, Plaintiffs allege
that Defendants “coerced” Steve Yarn to sigooasent order in order to avoid bad publicity.
Pls.” Compl. T 76. Accordingly, Defendants Steven Yarn and Yarn & Co. signed a Consent
Order on January 10, 2010.

The action currently pending before tlisurt was initiated on September 13, 2012 when
Plaintiffs filed suit in the Circuit Court for Bamore City, Maryland. Subsequently, Defendants
removed to this Court on October 19, 2012 pansuo 28 U.S.C. § 1332. On November 2,
2012, Defendants filed their Motion to Dismiss. Thereafter, Plaintiffs filed a response and
Defendants rebutted with a reply memorandum.

Plaintiffs’ Complaint containsfive counts. Plaintiffs’first count asserts a legal
malpractice claim based upon vasoactions and recommendationsypded to Plaintiffs during
the course of Defendants’ legapresentation. In the second cquilaintiffs allege intentional
misrepresentatidrarising out of Defendants’ statemeinisthe September 2009 conflicts letter

and their advice concerning theepercussions of Yarn's sigig of the consent order.

Alternatively, Plaintiffs assert a negligent migreegentation claim for thBefendants’ assertions

L Under Maryland law, intentional misrepresentation and fraud have the same eledeenitsfranote 4.
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about their proficiency and expence, their advice regardingetftonsequences of signing the
Consent Order, and their statements in the caréliter. The fourth @unt asserts a breach of

contract claim, while the final count contains asg negligence claim. On each count, Plaintiffs
demand $15 million. AdditionallyRlaintiffs demand punitive daages in the amount of $500

million for their intentional misrepresentatioraith and $200 million for their gross negligence
claim.

STANDARD OF REVIEW

Under Rule 8(a)(2) othe Federal Rules of Civil Prodere, a complaint must contain a
“short and plain statement of the claim showihgt the pleader is entitled to relief.”Et: R.
Civ.P8(a)(2). Rule 12(b)(6) of the Federal RuleCofil Procedure authorizes the dismissal of
a complaint if it fails to state a claim upon whicelief can be grantedThe purpose of Rule
12(b)(6) is “to test the suffiency of a complaint and not tesolve contests surrounding the
facts, the merits of a claim, the applicability of defenses.Presley v. City of Charlottesville
464 F.3d 480, 483 (4th Cir. 2006).

The Supreme Court’secent opinions iBell Atlantic Corp. v. Twomb)y550 U.S. 544
(2007), andAshcroft v. Igbal 556 U.S. 662 (2009), “require thedmplaints in civil actions be
alleged with greater specificity than previously was requirad/adlters v. McMahen684 F.3d
435, 439 (4th Cir. 2012) (citation omitted). The Supreme Court’'s decisiohwmbly
articulated “[tjwo working principles” that cots must employ when ruling on Rule 12(b)(6)
motions to dismisslgbal, 556 U.S. at 678. First, while a comrust accept as true all the factual
allegations contained in the complaint, legal ¢osions drawn from those facts are not afforded
such deference.ld. (stating that “[tlhreadbareecitals of the elements of a cause of action,

supported by mere conclusory statemgetitsnot suffice” to plead a claim).



Second, a complaint must be dismissed if itsdoet allege “a plausiblclaim for relief.”

Id. at 679. Under the plausibility standard, anptaint must contain “more than labels and
conclusions” or a “formulaicecitation of theelements of a cause of actiorilfivombly 550 U.S.

at 555. Although the plausibility requiremeldes not impose a “probability requirememnd,” at

556, “[a] claim has facial plausibility when tipdaintiff pleads factual antent that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Igbal, 556 U.S. at 663ee also Robertson v. Sea Pines Real Estate €& F.3d 278, 291 (4th
Cir. 2012) (“A complaint need not make a case against a defenddoresast evidence
sufficient toprovean element of the claim. It need oallege factssufficient tostateelements

of the claim.” (emphasis in original) (internal quotation marks and citation omitted)). In short, a
court must “draw on its judicial experienaedacommon sense” to determine whether the pleader
has stated a plausible claim for reliégbal, 556 U.S. at 664.

Rule 9(b) of the Federal Rules of CiHrocedure requires that “the circumstances
constituting fraud be stated with particularityThe rule “does not ggire the elucidation of
every detail of the alleged fraud, kdaes require more than a bassertion that such a cause of
action exists."Mylan Labs., Inc. v. Akzo, N.VZ70 F. Supp. 1053, 1074 (D. Md. 1991). To
satisfy the rule, a plaintiff mustdentify with some precision thdate, place and time of active
misrepresentations or the circumstances of active concealmdoksson v. Wheeled92 F.
Supp. 2d 492, 509 (D. Md. 2007). A court “shoulditee to dismiss a complaint under Rule
9(b) if [it] is satisfied (1) that the defendantshaeen made aware of the particular circumstances
for which [it] will have to prepare a defense aaltfrand (2) that [the] plaintiff has substantial
prediscovery evidence of those fact$farrison v. Westinghouse Savannah River €@6 F.3d

776, 784 (4th Cir. 1999).



ANALYSIS

Defendants’ Motion to Dismiss raises threain arguments: (1) Plaintiff Karen Yarn is
not a proper party in this action; (2) Plaintiff@omplaint fails to state a claim for each of the
five causes of action and for punitive damages; and (3) Plaintiffs are barred from recovery by the
doctrines of unclean hands andiompari delicta In opposition, Plaintiffs argue that they have
sufficiently stated a claim and that it would ip@ppropriate to dismiss this action without an
opportunity for discovery. Ultimately, this Couwtncludes that (1) Plaintiff Karen Yarn lacks
standing; (2) Plaintiffs have agieately alleged their claims for legal malpractice and breach of
contract; and (3) Plaintiffs ka failed to sufficiently allege their claims for intentional
misrepresentation, negligentsrepresentation, gross negligence, and punitive damages.

l. Plaintiff Karen Yarn Is Not a Proper Party.

Defendants point out that Karen Yarnhaligh a founding partner of Yarn & Co., was
not allegedly involved in the eventslating to Plaintiff's Complain Defs.” Mot. Dismiss p. 15.
Accordingly, Defendants assert tilaintiff Karen Yarn is not @roper plaintiff to this suit and
that she must be dismissed from the actiah.

Under Article Il of the United States Cditgtion, federal courtsnay only adjudicate
“actual cases and controversiesillen v. Wright 468 U.S. 737, 750 (1984). The doctrine of
standing consists of three elerten(1) the plaintiff must have 8ared an “injury in fact,” (2)
the injury must be “fairly traceable” to the defant’s challenged conduct, and (3) it must be
likely that the plaintiff's injury woulde redressed by the requested reliafjan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992). When assessiagding before a federal court, “[the

party invoking federal jurisdiction bears the burden of establishing these elenldntt.561.



In this case, Plaintiff Karen Yarn has failedbear the burden of proof in demonstrating
that she has standing before this Court. atguing that Karen Yarihas standing, the only
supporting facts that Plaintiffs gride are a citation to a singbaragraph in the Complaint and a
vague reference to co-Plaintiff Steve Yarn's affidavitiowever, the referenced line in the
complaint makes no mention of Ms. Yarn, ané tnly statement in Steve Yarn’s affidavit
concerning Karen Yarn is that she was “an irdegart of Yarn & Co. and was involved in our
business and suffered and gainathuwhe failures and success asaative partner.” Pls.” Opp.,
ECF No. 23-9, p. 6. These arguments are ingafft to establish Karen Yarn’s standing.
Plaintiffs have been unable to identify any mjsuffered by Karen Yarn directly, and as such,
she lacks standing to sue.

Moreover, Karen Yarn has rmause of action against Defentia under Maryland law.
In Norman v. Borison192 Md. App. 405 (Md. App. 2010), the Court of Special Appeals of
Maryland stated that “where éhcompany holds a right of aati in tort, this right does not
extend to the company's owners, just as a cauaetion that belongs to an owner individually
would not extend to the companyld. at 422. Accordingly, Karen Ya is not a proper party to
this suit and she must be dismissed from the action.

Il. The Sufficiency of Plaintiff's Claims Under Rule 12(b)(6).
Defendants argue that all of the counts iaiflffs’ Complaint, as well as Plaintiffs’

demand for punitive damages, fail to state a claimsuant to the United States Supreme Court’s

2 - - ]
Specifically, Plaintiffs assert:

Ms. Yarn’s position and standing to recover from the loss she suffered
individually as a founding and co-member of Yarn & Co. is set forth in the
Complaint (1 26). That she was involved in and injured by the malfeasance of
the Defendants along with her co-Plaintissufficiently set forth. In response
to the Defendant’s conversion of tlmmtion to one for summary judgment, Mr.
Yarn’s affidavit sets forth, in addition, that Mrs. Yarn directly suffered by the
Defendant’s actions.

Pls.” Opp., ECF No. 24, pp. 14-15.



interpretation of Rule 12(b)(6) as articulated Twombly and Igbal. After reviewing the
Complaint and the briefs of bothntias, this Court findshat Counts two, tlee, and five fail to
state a claim; Plaintiffave, however, plausibBlleged claims for legal malpractice and breach
of contract.

A. Count One - Legal Malpractice

Plaintiffs’ first count asserts a claim for legal malpractice. Under Maryland law, the
elements of a claim for legal malpracfiege “(1) the attorney’s employment, (2) the attorney’s
neglect of a reasonable duty, af8) loss to the client proxiately caused by that neglect of
duty.” Thomas v. Bethe&51 Md. 513, 528-29, 718 A.2d 1187 (1998). Plaintiffs assert a variety
of bases for their claim, and this Court finds tRktintiffs’ allegations a sufficient to survive a
motion to dismiss.

The main bases for Plaintiffs’ malpractice olaare contained in a long list of grievances
strung together in paragraph 63 of Plaintiffs’ Complaint. Plaintiffs allege that Defendants’
conflict letter sent on September 25, 2009 tituted malpractice because Defendants wrongly
disclaimed a conflict of interest. Moreover, Ritdfs allege that Defendants “demanded” that
Mr. Yarn waive the conflict and then “coercddin into signing the Consent Decree in January
of 2010. PIs.” Compl. 1 68, 76. The final basisRtaintiffs’ malpractice claim is Defendants’
alleged advice to Plaintiffs that signing the GamtsOrder “would have no effect on [Plaintiffs’]

insurance business.” Pls.” Compl.  77.

3In Maryland, “an action against an attorney for malpractice may be brought in contract or Baket,”Watts &
Co. v. Miles & Stockbridged5 Md. App. 145, 189, n. 11, 620 A.2d 356 (1998E also Restatement (Third) of the
Law Governing Lawyers (2000) at § 55, comment c. (“@adly, a plaintiff may cast a legal-malpractice claim as
a tort claim, a contract claim, or both ...")As Plaintiffs bring both a “legahalpractice” and a “breach of contract”
claim—and because of Plaintiffs’ characterization of their claim in the Complaint and their Opposition to
Defendant’s Motion to Dismiss—this Court construes Count One as a claim sounding in tort.



Plaintiffs have alleged sufficient facts to meditof the elements of a legal malpractice
claim. First, Plaintiffs have alleged tHaefendants were attorneys employed by Plainti8se
Pls.” Compl. |1 27-29, 51. Second, Plaintifigve also alleged that Defendants breached a
number of duties to Plaintiffs; for example, Rl#fs alleged that Defedants provided negligent
advice regarding the structuring iolvestment vehicles and failed to provide adequate advice in
order to ensure compliance with Maryland la@eePIs.” Compl. 1 63. Firdly, Plaintiffs have
alleged that, as a result of Defendants’ nadfice, Plaintiffs had to pay a penalty to the
Maryland Attorney General and had to fotfegaeir insurance and investment busineSsePIs.’
Compl. 1 79.

B. Count Two - Intentional Misrepresentation

The second count of Plaintiffs’ Compla contains a claim for intentional
misrepresentatiofi. Specifically, the Plaintiffs argue that the Defendants made fraudulent
statements when they told Plaintiffs that éhevas no conflict of interest and that Plaintiffs’
signing of the Consent Order wolidve no adverse effects. Asgplained hereinthe Plaintiffs
have failed to allege a plausibleiobefor intentional misrepresentation.

In Maryland, the elements of intentional neigresentation are: (ihe defendant made a
false representation to plaintiff, (2) the falswas known to the dendant or that the
representation was made with reckless discedar its truth; (3) te defendant made the
representation to defraud the pldif; (4) the plaintiff reliedon the misrepresentation and had a
right to rely on it; and (5) the plaintiff suffereccampensable injury from that misrepresentation.
Hoffman v. Stampe85 Md. 1, 28, 867 A.2d 276, 292 (2009)loreover, undeRule 9(b) of

the Federal Rules of Civil Procedure, “the circumstances constituting fraud must be stated with

* Under Maryland law, “intentional misrepresentation” and “fraud” are synonymous and contain the same five
elementsSeeB.N. v. K.K., 312 Md. 135, 149, 538 A.2d 1175, 1182 (1988).
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particularity” such that a plaiiff “identif[lies] with some pecision the date, place and time of
active misrepresentations or thecamstances of active concealmenfhnson v. Wheele492
F. Supp. 2d 492, 509 (D. Md. 2007).

Plaintiffs claim fails to meet the requiremenfsRule 9(b). Specifidly, Plaintiffs have
not pled the contentsf the false representation or tlhdentity of the person making the
representation with the reqged degree of particularitysee Superior Bank, F.S.B. v. Tandem
Nat. Mortgage, InG.197 F. Supp. 2d 298, 313-14 (D. M@8B) (“The word ‘circumstances’ is
interpreted to include the ‘time, place and cotgesf the false representation, as well as the
identity of the person making the misrepreseomaand what [was] obtained thereby.™ (quoting
Windsor Assocs. v. Greenfelb4 F. Supp. 273, 280 (D. Md. 1983)). Instead, Plaintiffs simply
vaguely refer to “Defendants.” See PIs.” Compl. 1981-87. Wh respect to Defendants’
statements regarding the consequences of the Godsaer, Plaintiffs also have failed to allege
willful misrepresentations or the time or placetloé alleged misrepresentations. Thus, there are
insufficient allegations explaining the factuaircumstances of the purportedly fraudulent
conduct. Rule 9(b) requires more extensiaetdal allegations than ahtiffs have provided
here, and dismissal of Count ®ws therefore appropriate.

In addition, each of the alleged bases forrRiff$’ intentional misrepresentation fails on
specific legal grounds. With spect to the statements cained in the September 25, 2009
letter, the Complaint fails to allege justifialskdiance on Defendants’ alleged misrepresentations
as a matter of law. In particular, Plaintiffssart that the misrepresentation was “clear, obvious
and unambiguous.” Pls.” Compl. { 82. If the falsifythe Defendants’ statements was “clear”
and “obvious” at the time they were made, thaintiffs could not reasonably rely upon that

statement.
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Plaintiffs’ allegations with respect to Def@gants’ alleged misregsentation of “the
financial and career hardship and consequencetiieoConsent Order face similar roadblocks.
SeePls.” Compl. § 86. The repercussionstbé Order were obvious—the Consent Order
explicitly stated that Plaintiffs would be “barred from engaginghm securitie®r investment
advisory business in Maryland rf@r on behalf of others, drom acting as a principal or
consultant in any entity so engagédDef. Mot. Dismiss, Ex. 2 1 88, ECF No. 6-3.

C. Count Three - Negligent Misrepresentation

Plaintiffs’ third count asserts an aibative cause of action for negligent
misrepresentation. As groundsr fthe claim, Plaintiffs again pat to the statements in the
September 25, 2009 conflicts letter and the Defetsdaalleged assuraes concerning the
consequences of signing the Consent Ordedditionally, Plaintiffs allege that Defendants’
assertions “regarding their profncy, experience and suitability for employ” are grounds for a
finding of negligent misrepresentation claim. Pls.” Compl.  90.

Just as Plaintiffs have failed to state aroléor intentional misrepresentation, their claim
for negligent misrepresentation is inadequateval. Under Maryland law, the elements of a

claim for negligent misrepresentation are: “the defendant, owing duty of care to the

® While the Consent Order was not attached to Plaintféshplaint, this Court sees it necessary to consider the
Consent order as it is integral to and explicitly relied upon in Plaintiffs’ Compl&ié. American Chiropractic
Assoc. v. Trigon Healthcare, In@67 F.3d 212, 234 (4th Cir. 2004ge also HQM, Ltd. V. Hatfield1 F. Supp. 2d
500, 502 (D. Md. 1999) (“The Fourth Circuit and courts in this district have alsgniged an exception for the
written documents referred to in the complaint and relied bydhe plaintiff in bringing the civil action.”). In fact,
the justification for the rule seems quite applicable here:

The rationale underlying this exception is that the primary problem raised by

looking to documents outside the complaint-lack of notice to the plaintiff-is

dissipated “[w]here plaintiff has actual notice ... and has relied upon these

documents in framing the complaint.” What the rule seeks to prevent is the

situation in which a plaintiff is able to maintain a claim of fraud by extracting an

isolated statement from a document aratiolg it in the complaint, even though

if the statement were examined in the full context of the document, it would be

clear that the statemewas not fraudulent.
American Chiropractic Assoc367 F.3d at 234 (quotirg re Burlington Coat Factory Securities Litigatiohl4
F.3d 1410, 1426 (3d Cir.1997)) (quotation marks omitted).
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plaintiff, negligently asserts a false statemenli2 defendant intends that his statement will be
acted upon by the plaintiff; (3) the defendant kaswledge that the plaintiff will probably rely
on the statement, which, if erroneous, will causs lor injury; (4) the plaintiff, justifiably, takes
action in reliance on the statement; and (5) tlaenpff suffers damage proximately caused by
the defendant's negligencd.loyd v. General Motors Corp397 Md. 108, 135-136, 916 A.2d
257, 273 (2007). Thus, with respect to the conflieteer and the consequees of the Consent
Order, Plaintiffs’ negligent mispresentation claim must fail for lack of justifiable action taken
in reliance on the alleged misrepresentations.

Plaintiffs’ resort to Defendants’ assertioois“proficiency, experience and suitability” is
similarly insufficient. InBaney Corp. v. Agilysys NV, LLZ73 F. Supp. 2d 593 (D. Md. 2011),
this Court delineated the requirementsdoractionable statement under Maryland law:

Maryland law distinguishes between statements that relate to

material facts—which may give rise to cognizable claims—and

vague generalities, statementsapinion, or puffery—which are

deemed non-cognizabl&ee, e.g., McGraw v. Loyola Ford, Inc.

124 Md. App. 560, 723 A.2d 502, 512-13 (Md. Ct. Spec.

App.1999) (holding that statementsat amount to “indefinite

generality,” “puffing” and “sales tk’ cannot give rise to a fraud

claim because such statements are “ ‘offered and understood as an

expression of the seller's opinion ypnivhich is to be discounted as

such by the buyer, and on which no reasonable [person] would

rely’” (quoting W. Page Keeton, et aRrosser and Keeton on the

Law of Torts § 109 at 757 (5th ed. 1984))); McAleer v. Horsey, 35

Md. 439, 1872 WL 4422 at *7 (1872)[F]Jraud must be material

to the contract or transaction whihto be avoidedor if it relate

to another matter or to this only in a trivial and unimportant way, it

affords no ground for the action of the Court.”).
Id. at 609-09. Plaintiffs do not allege witmya specificity the timingor content of these
statements. Moreover, as Plaintiffs charactdtiese statements as self-serving comments about
the Defendants’ general qualifications, they o€ actionable under Maryland law. Therefore,

Plaintiffs fail to state a clairfor negligent misrepresentation.
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D. Count Four — Breach of Contract

Plaintiffs’ fourth count statea breach of contract claimSpecifically, Plaintiffs allege
that “defendants had a contradtwabligation owed to Plaintiffdo perform the structuring,
compliance and advisory roles for the Plaintiffs [sic] endeavor” and that “Defendants committed
a material breach in failing to perim the contracted services.” Pls.” Compl. 11 95-96. In their
Motion to Dismiss, Defendants’ ntention is that Plaintiffs have failed to adequately allege a
contractual duty existmbetween Plaintiffs and Defendamtr a breach of that duty.

In order to survive a motion to dismiss, a ptdi's complaint must “allege with certainty
and definiteness facts showing a contractual abhbg owed by the defendant to the plaintiff.”
Robinson v. GEO Licensing Co., L.L,.@73 F. Supp. 2d 419, 423 .(Md. 2001). Moreover,
under Maryland law, “legal malpractice may give ttigen action for breach of contract in cases
involving employment of an attorney to perfora specific service in accordance with clearly
stated instructions from the client-employeffishow v. Simpsqrb5 Md. App. 312, 318, 462
A.2d 540, 544 (Md. App. 1983)Regardless of whether the c@ut obligation is express or
implied? the Plaintiffs “must allege . . . the edace of a duty betweehe plaintiff and the
defendant in the first instance.Flaherty v. Weinberg303 Md. 116, 134, 492 A.2d 618, 627
(1985).

Here, Plaintiffs have adequately allegedaamtcactual duty. Plaiiffs expressly assert
that there was a “coractual obligation.” SeePls.” Compl. T 95. Elsewhere, the Plaintiffs
explain the general natudd the arrangementSee, e.gPls.” Compl.  35. Such allegations are
sufficient at this stage of the proceedin@f. Natural Product Solutions, LLC v. Vitaquest

Intern., LLG No. CCB-13-436, 2013 WL 3218094, at *2 (D. Md. June 24, 2013) (“[Plaintiffs]

® In dicta inAbramson v. Wildmari84 Md. App. 189, 203-05 (2009), the Court of Special Appeals suggested that
the extent of legal malpractice breach of contract claims may eléstd express contraet provisions.
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need not quote specific language from the @mttin its complaint and has no obligation to
attach to the complaint a copy tife contract.”). Moreover, &htiffs allegethat Defendants
“‘committed a material breach in failing to perform the contracted services” and provide further
specifics elsewhere in the ComplaingeePls.” Compl. §{ 39, 41-45, 96. These allegations
satisfy Plaintiffs’ obligations undégbal.
E. Count Five — Gross Negligence, Wanton Reckless Disregard
Plaintiffs’ fifth and final countalleges gross negligencén Maryland, gross negligence

requires:

An intentional failure to perform a manifest duty in reckless

disregard of the consequencesaffecting the life or property of

another, and also impliesa thoughtless disregard of the

consequences without the exertion of any effort to avoid them.

Stated conversely, a wrongdoergasilty of gross negligence or

acts wantonly and willfully only when he inflects injury

intentionally or is so utterly indiffent to the rights of others that

he acts as if suchgfits did not exist.
Romanesk v. Ros248 Md. 420, 423, 237 A.2d 12, 14 (1968). Ha®Defendants have pointed
out, “Plaintiffs have, at beshlleged bad legal advice.” DeMot. Dismiss p. 14. Again,
Plaintiffs have failed to allegany sort of plausible claimCf. Marriot Corp. v. Chesapeake &
Potomac Telephone Co. of Md24 Md. App. 463, 479 n.9, 723 A.2d 454, 462 n.9 (Md. Ct. Sp.
App. 1998) (noting that, because Maryland law resgiplaintiffs must @ad facts showing the
defendant acted with wanton and reckless disregard, the “skeletal allegations in the complaint”
that simply asserted defendants acted withgnegligence were likelysufficient although the
defendant had not challenged thegdligons in a motion to dismiss).

Moreover, Plaintiffs have fi®ed to provide a shred of suppdor the notionthat the type

of conduct alleged in their Complaint can constitgtess negligence as a matter of law. This

Court has been unable to identify a case in Wwihiclaim for gross negligence was successfully
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premised upon mere economic loss rather thamha an individual’'s person or physical
property. See Marriot Corp.124 Md. App. at 478-81, 723 A.2d 462-63 (rejecting claim of
gross negligence in case where fiber optable was severed by road crew performing
excavations)see also Baker v. Roy H. Haas Asso@8.Md. App. 371, 629 A.2d 1317 (Md. Ct.
Sp. App. 1993), overturned on other groundsWglf v. Ford 335 Md. 525 (1994), (finding
claim related to inadequate homnspection was a “classic exarapf ordinary negligence” and
did not bear indications affanton or reckless disregardpucher v. Riner68 Md. App. 539,
544-45, 514 A.2d 485, 488-89 (Md. Ct. Sp. App. 19@B3cussing and citing to a number of
cases involving claims of grosgegligence, all of which involk physical injuries (mostly
related to the operation of automobiles)). Acaugly, Plaintiffs have féed to state a claim for
gross negligence.

F. Punitive Damages

Plaintiffs demand $500 million in punitive dages on their intentional misrepresentation
claim and an additional $200 million in punitive damages on their gross negligence claim. As
the counts for intentional misrepresentation gnoss negligence fail to state adequate claims,
Plaintiffs have also failed to state a claim faunitive damages. Nevertheless, the Court points
out that Plaintiffs’ Complaint fails to assert a sufficient demand for punitive damages as a matter
of law as well.

In Maryland, punitive damagesay only be awarded in casebere the plaintiff alleges
that the defendant acted with “actual malice’—i.®vil motive, intent to injure, ill will or
fraud” Scott v. Jenkins345 Md. 21, 29-30, 690 A.2d 1000, 1003—-04 (199&ég also Dow v.
Jones 232 F. Supp. 2d 491, 496 (D. Md. 2007). Thwacmalice standard poses a high bar

that requires pleading to “adti degree of specificity."Dow, 232 F. Supp. 2d at 496 (quoting
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Scotf 690 A.2d at 1007). Here, tH&aintiffs have failed to &ge any facts demonstrating
“actual malice,” or a “conscious ateliberate disregard,” to engage in the alleged fraudulent
conduct by these Defendants. Plaintiffs havwedato meet that bar with their conclusory
allegations.

[1I. Applicability of the Unclean Hands andln Pari Delicto Doctrines

Defendants also argue that tkdectrines of unclean hands ama pari delicto bar
Plaintiffs from recovering under any of Plaintifigated claims. Essentially, Defendants argue
that Plaintiffs admitted to the wrongdoing whBfaintiffs signed the Consent Order with the
Maryland Attorney General’s Office and that Bl#fs are therefore weed from now recovering
from their attorneys for conduct to wh they have already admitted.

The doctrines of unclean haridend in pari delicto are similar—but not identical—
doctrines. The unclean hands tto® applies to cases in equity and is designed to prevent
parties who have been guilty of fraudulent, idggor inequitable conduct from resorting to
courts of equity tdurther their goals.Dickerson v. Longoria414 Md. 419, 445, 995 A.2d 721,
743 (2010). As Judge Hollander of this Qduas recently noted, the doctrineimfpari delictq
however, has an even broader scope:

The related doctrine oih pari delictois a general rule
(subject to exceptions) that, “[w§m plaintiff and defendant have
participated in fraudulent orlégal conduct, contrary to law or
public policy or in fraud of the law itself, and arepari delicto,
plaintiff cannot maintain suit—atvaor in equity—directly arising
out of the misconduct.” ‘Adams v. Manowr328 Md. 463, 487,
615 A.2d 611, 623 (1992) (Chasanow, J., concurring and
dissenting) (quotingvessick v. Smith,93 Md. 659, 669, 69 A.2d
478, 481 (1949))see also Hartford Acc. & Indem. Co. v. Scarlett
Harbor Assocs. Ltd. P'shid,09 Md.App. 217, 277, 674 A.2d 106,

135 (1996),aff'd, 346 Md. 122, 695 A.2d 153 (1997). Its name
derives from the Latin maxiniin pari delicto potior est conditio

" The Court notes that Maryland courts have commonly referred to this doctrine as the “clean dtrids” 8ee,
e.g., Messick v. Smjth93 Md. 659, 667, 69 A.2d 478, 680 (1949).
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defendentis,” which means that, in cases of equal fault, the

defendant has the better positionjroother words, “where fault is

mutual, the law will leave the case as it finds BEhneider v.

Schneider335 Md. 500, 508, 644 A.2d 510, 514 (1994).
Goldstein v. F.D.l.G. No. ELH-11-1604, 2012 WL 1819284, &5 (D. Md. 2012). The
purpose of the doctrine is to protect the instodl interests of the casrand avoid situations
where the court would otherwise haveeiodorse or reward inequitable condudtl. at *18.
Moreover, the applicability of the doctrine idact-intensive determination to be made by the
trial judge. Id.

At this stage, the Court believes it is premature to rule on the applicability of the unclean
hands and/or thia pari delictodoctrines® See idat *18 (“Because the defenses are highly fact-
specific, | will not resolve thenat the pleading stage. . . . [where] the record before me is
insufficient to determine whether the defenses shbaidhe Trustee’s claims in this case.”). Of

course, this Court will certainly consider thosetdoes at a later point in this proceeding.

CONCLUSION

For the reasons stated above, Defendantsiideger Law Firm, LLC, Brain Hamburger,
Robert J. Seco, Alan N. Walter, RobertRoss, and MarketCounsel, LLC’s Motion to Dismiss
(ECF No. 6) is GRANTED IN PART and DENIEIN PART. Specifically, Defendants’ Motion
is GRANTED with respect to @mt Il (Intentional Misrepresgation), Countlll (Negligent
Misrepresentation), and Count V (Gross Negligemée)laintiffs’ Complaint and DENIED with
respect to Count | (LegMalpractice) and Count I{Breach of Contract).

A separate Order follows.

Dated: September 24, 2013 /sl

Rchard D. Bennett
UnitedState<District Judge

8 The Court notes, however, that the doctrinengfari delictoseems the more appropri@dight of the fact that
Plaintiff seeks damages raththan an equitable remedy.
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