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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HSK
V. - Civil No.CCB-12-3373
PROVIDENT LIFE &

ACCIDENT INSURANCE CO., et al.

MEMORANDUM

HSK sues the Provident Liend Accident Insurance C@Provident”), alleging failure
to pay him disability benefits in breach of asumance contract. And lsees Provident’s parent
corporation, Unum Group (“Unum”), for alleggdhterfering with that contract. HSK now
moves for summary judgment on his breacharitiact claim against Provident, while Unum
moves for summary judgment on K'S claim of contractual inteefrence. Those motions have
been fully briefed, and no hearirgnecessary ttheir resolution.Seel.ocal Rule 105.6 (D. Md.
2014)* For the reasons explained below, HSKistion for summary judgment on the breach of
contract claim will be denied, while Unumisotion for summary judgment on the contractual
interference claim will be granted.

BACKGROUND

Provident is the wholly omed subsidiary of Unum.SeeOpp. Unum Mot. Summ. J. EX.
3, Roth Aff. § 6, ECF No. 126-2.) Unum contr&lovident directly trough its ownership of
over 80 percent of that firm’s shares, and iedlly through two wholly-owned subsidiaries that

hold the remaining sharesS€eOpp. Unum Mot. Summ. J. Ex. 2, Roth Dep. 39:17-22, ECF No.

! Accordingly, Provident's requests for a hearing on both motions will be derSBe¢ECF Nos. 119-2,
129-4.)
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126-1.) Provident has no employeeSedRoth Aff. § 7.) Pursu# to a contract between
Provident and Unum, Unum administ€iovident’s insurance policiesS€e id).

In early 1995, Provident issued a disability insurance policy to HSKeHSK Mot.
Partial Summ. J. Ex. 26, HSK Aff. § 2, ECIBNL21-26.) HSK has paid the premiums on that
policy ever since. See idat § 3.) Under that policy, Proviakepromised, among other things, to
pay HSK certain specified benefithe became “totally disabled,” which “means that due to
Injuries or Sickness [HSK is] not able to perform the substantial and material duties of [his]
Occupation.” $eeHSK Mot. Partial Summ. EXx. 1, Policy 4, ECF No. 121-1.)

On March 16, 2011, HSK sent Provident a naotiag he was claiming disability benefits
under the policy, requesting the “proof of lossfiie necessary to document his disabilitged
HSK Mot. Partial Summ. J. Ex. 5, Notice©faim, ECF No. 121-5.) HSK submitted those
proof of loss forms roughly three months late8e€HSK Mot. Partial Summ. J. Ex. 2, Proof of
Loss Form, ECF No. 121-2.) Thehs stated that he had senadan executive in the mortgage
industry for 19 years.Sge idat 8.) Before the onset of laleged disability, HSK worked in
both a managerial and a sales capacity atraifi which he held a partnership interest,
supervising employee performance, budgg regulatory compliance, and business
development, as well as communicating withibess partners, among othesponsibilities.
(See id. HSK quit that job in early April oaccount of his alleged disabilitySée idat 2.)
Provident accepted that prooffloss as complete SéeHSK Mot. Partial Summ. J. Ex. 3,
Weissensee Dep. 104:5-HCF No. 121-3.)

On the proof of loss form, HSK’s attendipgysician, psychiatriddr. Andrew Feinberg,

described HSK'’s disability on HSK’s behalf. Sgmally, Feinberg indicated that HSK suffered



from “major depression, OCD [o&ssive compulsive disorder], panic disorder, ADHD [attention
deficit hyperactivity disorderphobias, generalized anxiety disorder [and] opioid dependence.”
(Proof of Loss 12.) Those conditions, Feinbeogtinued, left HSK with a “low mood, severe
anxiety, impaired concentration, impainedrking memory, [andpanic attacks.” ee id). In

light of HSK’s condition and symptoms, Feimgepined that HSK “can[not] return to his
previous occupation withoeindangering his health."Sée idat 13.) After leaving his job,

HSK’s symptoms improved, according to Feinber§egHSK Mot. Partial Summ. J. EX. 24,
Feinberg Aff. 1 10, ECF No. 121-24.) HSK ugesitime away from work to volunteer at the
Humane Society, help care fois elderly grandfather, andgyl tournament poker, a new hobby.
(See, e.g.Feinberg Aff. 1 11; HSK Mot. Partial 8um. J. Ex. 25, Citrenbaum Aff. § 11, ECF

No. 121-25.)

After receiving HSK’s proof of loss form, Pral@nt began to colletiis medical records,
pursuant to an authorization indeed in his proof of loss.SeeWeissensee Dep. 210:17-18;
Proof of Loss 15; HSK Mot. Partial 8um. J. Ex. 4, Shea Dep. 42:19-43:3, 19-23, ECF No.
121-4.% It collected records maintained by Reéng, as well as another mental health
practitioner treating HSK, psyclagist Charles Citrenbaum, anchet medical providers. After
reviewing HSK’s records, Provident’s in-house noatispecialist, Dr. LloydPrice, observed that
Feinberg’s records “do not document any changesured’s mental/furional status on/ around
[sic] 3/10/11, nor do they contaamy recommendation that insuneot continue to work.” (Opp.
HSK Mot. Partial Summ. J. EX. 6, Price RewiNotes at 4, ECFd& 129-3.) And Price

commented on the vagueness of Feinberg’s nalesgside other alleged failings, which led

2 While reviewing HSK’s claim, Provident requested two 30-day extensi@eeHSK Mot. Partial
Summ. J. Ex. 7, Weissensee Letter 7/8/11, ECF No71BSK Mot. Partial Summl. Ex. 8, Weissensee Letter
8/3/11, ECF No. 121-8.)
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Price to conclude that thosecords did not “establish[]” dsupport[]” Feinberg’s diagnosis
“due to lack of clinical detail.” $ee idat 4-5.) As Price explained his deposition, his review
of HSK’s medical records sugsfed that HSK was not disal, contrary to Feinberg’s
representations.SeeHSK Mot. Partial Summ. J. Ex. 18, Price Dep. 175:3-5, ECF No. 121-18;
see alsAHSK Mot. Partial Summ. J. Ex. 22, Shea Letter 9/6/11, ECF No. 121-22.)
Accordingly, Price serfteinberg a letter requesting additional informatiobeeQpp.
HSK Mot. Partial Summ. J. Ex. 8, Price la#t7/25/11, ECF No. 129-3.) Feinberg responded
that he had “recommended to [HSK] many timesiamy different dates, that he should get out
of his business, as the stres$isfjob was clearly contributg to his depression, anxiety, and
obsessive rumination. The stress of his job was clearly a thigggr for his symptoms, which
were in turn, causing significant impaient both at work and at home.SdeOpp. HSK Mot.
Partial Summ. J. Ex. 9, Feinberg Letter 7/29/11FHN®. 129-3.) Price deerd Feinberg’s letter
conclusory, $eeOpp. HSK Mot. Partial Summ. J. Ex. 7, Price Dep. 147:23-24, ECF No. 129-3),
and it did not alter Price’s opinion. Given Rfgdisagreement with Feinberg’s conclusion,
Price recommended an independent examinationithiais words, would “act, in effect, as a tie
breaker.” [d. at 176:1.)
Based on Price’s recommendaatj Provident “determined thatlditional information is
needed to understand [HSK’s] medical and funclistetus,” and wrote HSK to request that he
undergo a “Psychiatric Indepemdévedical Exam.” (HSK Mo Partial Summ. J. Ex. 9,

Weissensee Letter 8/10/11, ECF No. 122-&pon thereafter, HSK’s attorney responded that

3 Pending completion of that exam and further review of HSK’s condition, Provident paa@hkimonth’s
worth of benefits, reserving its right to contesstparesent, or future liability for benefitsSee id. Provident
subsequently made two more payments subject to that same reservation of SighttSK Mot. Partial Summ. J.

Ex. 27, Shea Letter 9/19/11, ECF No. 121-27; HSK Mot. Partial Summ. J. Ex. 14, Shea Letter 11/8/11, ECF No.
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the policy authorized Provident to demandyaamlphysical examination, not a psychiatric
examination. $eeHSK Mot. Partial Summ. J. Ex. 1McCauley Letter 8/18/11, ECF No. 121-
11.) On that ground, HSK declined to submitite examination Provident had requestetie(
id.)

In internal correspondence, the insurangastdr handling HSK’s claim determined that
Provident was “unable to complete [its] evdiloa of [HSK’s] medicalcondition” without an
independent examination. (HSK Mot. RarSumm. J. Ex. 12, Shea Communication 11/1/11,
ECF No. 121-12.) She thus recommended “payimgefiks to date and closing his claim based
on the Insured not complying withe terms of the policy.”ld.) An internal review of that
recommendation noted that Provident believedithdtight to obtain an [independent medical
examination] is clear, and vege unable to assess diability without an[independent medical
examination].” (HSK Mot. Partial $am. J. Ex. 13, QCC Review, ECF No. 121-13.)

In early November, on the basis of thasernal deliberations, Provident informed
HSK'’s attorney that it would deny HSK'’s claim for benefits:

The available medical information does sapport [HSK’s] contention that he
cannot perform the duties bfs occupation. [HSK], through your office, has
stated he will not attend an Independegiedical Examination (IME) that would
allow us to gather the information neededissess his eligibility for benefits.
Without additional information, [HSK] is natligible for benefits at this time.
(HSK Mot. Partial Summ. J. Ex. 13, Shea Leti#8/11 at 2, ECF No. 1213.) Price’s review

of HSK’s medical files, the letter continued iregter detail, indicatedtiat there has not been

any change in [HSK’s] mental/functionabsis on or around March 10, 2011, nor do they

121-14.) Roughly one month after requesting the psychiatric exam, Provident refunded thengrayment HSK
had submitted in August of that year, explaining that he“gaalified for a refund of premiums paid since [his]
disability began.” (HSK Mot. Partial Summ. J. Ex. 10tt&e9/14/11, ECF No. 121-10.) The letter conveying that
information included no express reservation of righBee(id. Although HSK emphasizes that oversight in his
motion, he does not expressly seek summary judgment on the basis of estoppel or any sinikar doctr
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contain any recommendation thatdwes not continue to work.”ld}) And Provident believed
that the subsequent letter from Feinberg mredineither additional megiil data nor explained
why HSK could not return to work in liglof his recently “improved clinical state and
anticipated ongoing treatment.1d(at 2—-3.) For these reaspriProvident requested an
examination. Without such an examination, l¢tter explained, “the information in our claim
file does not support that [HSK] iestricted and/or limited fror psychiatric standpoint. . . .
Therefore, as [HSK] is not in compliance wjtiis] policy, and our . . . review does not support
[HSK’s] restrictions and limitatins, our ongoing assessment of furtbenefits is complete and
further benefits are not payable to himld.(@t 3.) An internal auditor later corroborated that
explanation for the denial of HSK’s benefits. té&freviewing HSK’s filgpursuant to Provident’s
internal procedures, the auditor determined ‘thhatmade the decision that the claimant wasn’t
disabled based on the information we had and that the claimant had failed to submit to the
[independent medical examination] also.” Skl Mot. Partial Summ. J. Ex. 15, Marley Dep.
83:8-11, ECF No. 121-15pe alsdHSK Mot. Partial Summ. J. Ex. 16, Audit Document, ECF
No. 121-16.)

During the pendency of this litigatioRrovident solicited the opinion of another
psychiatrist, Dr. Thomas Oglesby, who review#8K’s medical records, the opinions of the
mental health professionalgeéting HSK, video of HSK’s depiti®n, and other materials.S¢e
Opp. HSK Mot. Partial Summ. J. Ex. 17,16gpby Report 1-2, ECF No. 129-3.) Oglesby
concluded that HSK displayed “usually milsffmptoms of obsessivmpulsive disorder,
“usually mild to moderate” anxiety, “sporadic pamittacks,” “intelligen[ckand . . . an excellent

memory.” (d. at5.) Because “[t]here was no significahainge in his symptoms or treatment in



2011” and because HSK “described himself agrgrortant part of his company,” Oglesby
concluded that HSK *“is capable of workinghis occupation as a mortgage executive,”
notwithstanding those generally mild symptomisl. &t 5-6.)

HSK filed this lawsuit in Maryland’s @uit Court for Baltimore City, alleging that
Provident breached its insurance contract with hiseeCompl., ECF No. 1.) After Provident
removed the case to this coudeéNotice of Removal, ECF No. 1{SK filed, with the court’s
permission, an amended complaint, adding thencthat Unum tortiouslynterfered with his
contract. $eeAm. Compl., ECF No. 64.) On the partiesfjuest, this cotinterpreted HSK’s
policy, concluding that it does not permit Prowte& “deny benefits on the ground that HSK
failed to submit to a psychiatric examination.” (Mem. 11, ECF No. 44.) The parties
subsequently engaged in discovery. Ehemtions for summary judgment followed.

ANALYSIS
|. Standard of Review

As noted, both parties move for summary juegt on separate claims. Federal Rule of
Civil Procedure 56(a) provides that summary judgment shoudpldreed “if the movant shows
that there is ngenuinedispute as to anyaterialfact and the movant entitled to judgment as
a matter of law.” Fed. R. Civ. P. 56(a) (emphasited). “A dispute igenuine if ‘a reasonable
jury could return a verdidor the nonmoving party.”Libertarian Party of Va. v. Jud&18 F.3d
308, 313 (4th Cir. 2013) (quotirigulaney v. Packaging Corp. of Ang.73 F.3d 323, 330 (4th
Cir. 2012)). “A fact is mateal if it ‘might affect the outcme of the suit under the governing
law.” Id. (quotingAnderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986)). Accordingly,

“the mere existence agbmealleged factual dispute betweerr tharties will not defeat an



otherwise properly supported motion for summary judgment . Anderson477 U.S. at 247—
48. The court must view the evidence ia tight most favorable to the nonmoving pafitglan

v. Cotton 134 S. Ct. 1861, 1866 (2014) (per curiam), drav all reasonabl@ferences in that
party’s favor,Scott v. Harris 550 U.S. 372, 378 (2007) (citations omittexBe also Jacobs v.
N.C. Admin. Office of the Couytg80 F.3d 562, 568—69 (4th Cir. 2015). At the same time, the
court must “prevent factually unsupported cla@nsl defenses from proceeding to trial.”
Bouchat v. Balt. Ravens Football Club, In846 F.3d 514, 526 (4th Cir. 2003) (quotiDgewitt

v. Pratt 999 F.2d 774, 778-79 (4th Cir. 2003)).

I. Breach of Contract

HSK seeks summary judgment on the grouradl Brovident premed its denial of
disability benefits on a misingeretation of his obligations undtre policy. On his reading of
the record, Provident denied him benefits lyotecause of his refusal to submit to an
independent psychiatric exam. As noted, this court previously determined that HSK’s policy did
not condition benefits on his submission to such an ex&®seMem. 11.) Accordingly, HSK
concludes that his deniaf benefits was wrongful.

Provident retorts that HSK misunderstandshisis of its benefits determination. On
Provident’s account, it demanded an independeaiuation of HSK’s condition only because
the evidence he had previously submitted wasdqadte to verify his entitlement to benefits.
HSK'’s refusal to augment that inadequate reeatd an independesychiatric examination
thus amounted to a failure of propfstifying the denial of benefits.

A jury might well credit Povident’'s reading of the reodh  The benefits specialist

evaluating HSK'’s claimxplained that, absent an indepentlevaluation, Provident “did not



have clarification if he had amgstrictions and limitations” on &iability to perform the duties of
his occupation. (Shea Dep. 103:1-2.) A comeraneous letter sent to HSK’s attorney
corroborates this account. Thetlee benefits specialist explathéhat an independent evaluation
was necessary to “provide clarification oéthuestions that [Pradent’s medical expert]
continues to have” about HSK’s condition. €aH_etter 9/6/11 at 1.) Failure to provide
additional information, the lett@ontinued, may leave Providéuninable to evaluate [HSK’s]
ongoing eligibility for benefits.” Ifl. at 2.) The letter explaining &rident’s denial of benefits
reiterated these rationales: “The available medical information does not support [HSK’s]
contention that he cannot perform the dutiekis occupation . . . . Without additional
information, [HSK] is not eligible for benefit this time.” (Shea Letter 11/8/11 at 2.) And
Provident’s internal audit explaed that the preliminary reviesf HSK’s claim for benefits did
not support his assertion of disability “based on the availableniaftton” and that, without an
independent evaluation, “we were unable to gathe information necessary to determine
whether the claimant was didad.” (Audit Document 3.)

HSK responds that the theory Provident ramvances is inconsistent with the testimony
of its designated corporate repentatives. Federal Rule of Civil Procedure 30(b)(6) obligates
corporations and other entities named in a haticgubpoena to designate persons “to testify on
its behalf’ on certain specified matters. “Tpersons designated must testify about information
known or reasonably availabto the organization.1d. The corporation thus “has a duty ‘to
prepare the designees so thatytmay give knowledgeable abhthding answers for the
corporation.” Poole ex rel. Elliott v. Textron, Incl92 F.R.D. 494, 504 (D. Md. 2000)

(emphasis added) (quotitnited States v. Taylpl66 F.R.D. 356, 360-61 (M.D.N.C. 1996)).



But even assuming Provident‘lound” by its designee’s answéris opposition to summary
judgment does not contradict thastimony. One of Providenttiesignees, Marley, testified at
his deposition that HSK’s denial of benefitsd'sn’t a proof of loss denial,” meaning that “it
wasn’t a claim where we had followed our probfoss procedures and denied the claim on the
basis of a failure to provide proof ofahclaim . . . .” (Marley Dep. 82:24, 83:5-8)SK
interprets that response to mean thatvident did not deny his claim for sosigbstantive
failure to prove that he was disabled. But it migist as well mean th&rovident did not deny
his claim for failure to com with its proof of losgrocedureselated to the submission of a
complete proof of loss form. Indeed, thatdattiew is more consistent with Marley’s
subsequent explanation that “we made thasiten that the claima wasn’t disablethased on
the information we hadnd that the claimant had failed to submit to the IME alskal” af 83:8—

11 (emphasis added).) In other words, Madrpgressly indicated that Provident premised its

* The extent to which a corporation is “bound” by its designee’s answers is by no means clear. HSK cites
an unpublished case that precluded a corporation from relying on information its designee haddswggeste
unknown at the time of its depositioBee Chapman v. Ogrman Chevrolet CoCiv. No. AW-08-2545, 2011 WL
2651867, at *3-5 (D. Md. July 1, 2011). That case thus applied a rule intended tu pegxbagging “during
discovery, then staging an ambushiciy a later phase of the casdRainey v. Am. Forest & Paper Ass’n, In26
F. Supp. 2d 82, 95 (D.D.C. 1998). And this court has prohibited corporations fromdéttiig their designee’s
testimony with subsequently esuted affidavits, which isonisistent with the “general propaosition [that] a party may
not submit an affidavit or declaration at the summary judgment stage contradicting its earlier deposition testimony.”
TEKsystems, Inc. v. Boltp@iv. No. RDB-08-3099, 2010 WL 447782, at *8 (D. Md. Feb. 4, 2010) (quoting
Caraustar Indus., Inc. \N. Ga. Converting, IncCiv. No. 3:04CV187-H, 2006 WL 3751453, at *6 (W.D.N.C. Dec.
19, 2006)). Nevertheless, a corporate designee cannot “bind” the corporéigal twnclusionsAstenJohnson,

Inc. v. Columbia Cas. C0562 F.3d 213, 229 n.9 (3d Cir. 2009), atiki€ly does not bind [an entity] in the sense of
a judicial admission,5. Wine & Spirits of Am. Inc. v. Div. of Alcohol & Tobacco Coni#8L F.3d 799, 811 (8th
Cir. 2013).

® HSK fails to include in the record any indicatiortioé precise subjects about which Provident designated
Marley to testify. That oversight matters, becausddy&s testimony is not “lmiding"—whatever that might
mean—to the extent it impinges on matters beyond the scope of Provident's desigde¢ipe.g Philbrick v.
eNom, Inc.593 F. Supp. 2d 352, 363 (D.N.H. 2009).

Relatedly, HSK asserts that Provident’s litigation posits inconsistent with the testimony of another of
its designees, Belanger, who allegettionfirmed that the company coutbt have simply denied the claim without
an [independent medical exam]leak the ‘tie’ between HSK’s treatmteproviders and UNUM’s On-Site
Physician.” (Reply HSK Mot. Partial Summ. J. 1F9Qr support, HSK cites pages 82 and 83 of Belanger’'s
deposition, but fails to include those pages in the rec®ltt omission prevents the court from evaluating HSK'’s
argument as to Belanger’'s deposition testimony. AndjthsMarley, HSK has not described the subjects on which
Provident designated Belanger to testify.
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decision at least in part orsabstantivdailure of proof, as Provident now argues in opposition
to summary judgment.

HSK next asserts that the burden of provirgdigibility for benefits lies with Provident,
which thus must pay him disability the event of ailure of proof° HSK bases that allocation
of the burden on Provident’s actapce of his proof of loss form. In his view, Provident’s
acceptance of that form as complete establishguima facie case for benefits, which Provident
now bears the burden of rebutting.

None of the cases on which HSK reliesyever, establish such a burden-shifting
framework. Generally, the burden of proving entiiét to insurance benefits lies with the
insured. See, e.gVargo v. N.Y. Life Ins. Co180 F. Supp. 638, 640 (D. Md. 1959) (applying
Maryland law);Commercial Cas. Ins. Co. v. Zgjit A.2d 903, 906 (Md. 1938) (applying this
allocation of the burden of proof in the contextddability insurance) HSK invokes a series of
cases altering that generally applicable ruleéasons unrelated to suission of a proof of loss
form. New York Life Ins. Co. v. Harveyan unpublished table gissition—placed the burden
of proof on an insurer seelg a declaratory injunction. 1%53d 560 (4th Cir. 1998) (per

curiam)’ Lasser v. Reliance Standard Life Insurance-©ahich HSK invokes for the first

® HSK also invoke€urry v. Trustmark Insurance Compangn unpublished decision—to argue “that
after Plaintiff submitted a written notice of claim andtten proof of loss . . . Defendants had independent
obligations to pay Benefits to Plaintiff every 30 déyssthe duration of his disability.” Civil No. JKB-11-2069,
2013 WL 3716413, at *3 (D. Md. July 15, 2013). But that observation pertained only to the time at which an
insured’s cause of action accrued, nahmallocation of the burden of proof. And the Fourth Circuit later reversed
Curry’s endorsement of the continuibgeach theory of accruaee Curry v. Trustmark Ins. C600 F. App’'x
877, 881 (4th Cir. 2015). In any ca€rirry observed that thedequacyof an insured’s proof of loss—the same
defense asserted here—“would likely be a question for the jury,” as HSK recognizes in a footnod/L 2013
3716413, at *4.

" In support of that allocation of burdetdarveycitedMaryland Casualty Co. v. BaldwiB57 F.2d 338,
339 (4th Cir. 1966) (per curiam), another action initidigcn insurer seeking declaratory judgment. Traditionally,
a “well-developed line of authority . . . h[eld] that a ptdf in a declaratory judgmertction who voluntarily goes
forward and attempts to prove his case will be held to have assumed the risk of nonpersuasion.” 10B Charles Alan
Wright, Arthur R. Miller, & Mary Kay Kanel-ederal Practice & Procedurg 2770 (3d ed. 1998). But courts never
embraced that rule uniformhSee id. And, in any case, it is no longer viable in light#dtronic, Inc. v. Mirowski
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time in his reply—explained that “the burdenpobving disability ultimately lies with” the
insured and relieved the insuredtioat burden only to the exteiat “the insurer wishes to call
into question thecientific basisof the insured’s medicalxpert’s reports. 344 F.3d 381, 392
(3d Cir. 2003) (emphasis added). That caseiphasis on “scientific” matters related to its
refusal to force the insured “to provide statistdesailing the harm that working in his regular
occupation might precipitate,” reasoning tHat]ost disability claimants will not have the
means at their disposal (financial or athise) to obtain this kind of evidenceld. And HSK'’s
remaining cases shift the burderirisurers seeking to prove affirmative defens&which is
consistent with the ordinary rule that “it icuimbent on the defendant to plead and prove such a
defense . .. ."Taylor v. Sturgell553 U.S. 880, 907 (2008). Hels contrast, Provident does
not seek a declaratory judgmgedbes not dispute the underlying scientific principles on which
HSK'’s treating physicians relied in declaringrhilisabled, and does not assert an affirmative
defense.

HSK argues that the policy, Praent’'s proof of loss forms, and its manual all imply that

Family Ventures, LLC134 S. Ct. 843 (2014). There, the Supreme Court held that a patentee defending its
entitlements in an action seeking declaratory judgment of noninfringement retained the burden of proving
infringement. See idat 849. It reasoned, in pattiat the Declaratory Judgment Asta procedural device that does
not alter substantive rights, such as the burden of pReé.id.

8 Specifically, HSK cites the following decisioridut. Fire Ins. Co. of Calvert Cnty. v. Ackerm&72
A.2d 110, 114 (Md. Ct. Spec. App. 2005) (explaining that the insurer bears the burden of proving thilatytiaeap
no longer effective “because this contention was in the nature of an affirmative def€heécg Hotels Int'l, Inc.
v. Madison Three, Inc83 F. Supp. 2d 602, 603 (D. Md. 2000) (explaining that, under Maryland lalrthen of
proving an affirmative defense in a breadltontract case lies with the defendant).

HSK also invokes several cases from other jurisdictions. None apply Maryland law. And even if they did,
none would be especially helpful hefgee Weeks v. Aetna Ins. G)1 N.E.2d 349, 352 (lll. 1986) (holding that,
under lllinois law, an insurer had the burden of proving that the insured was no longer disabled after the insurer had
formally acknowledged his disability and paid him benefits for 261 morins);Nat'l Ins. Co. v. Point431
S.W.2d 983, 989 (Tex. Civ. App. 1939) (explaining that the burden of proof under Texas law is on the defendant to
prove an affirmative defenseitetro. Life Ins. Co. v. Reynold80 P.2d 1070, 1072 (Ariz. 1936) (assigning to the
defendant the burden of proving that plaintiff's disabiitpse before the effective date of the policy, where the
evidence demonstrated that the plaintiff “was in good health when the policies were issued, and had been able to
manage his mercantile business for five years before and nine years after the date of the policies”).
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it carries the burden of provingSK'’s ineligibility. Not so. The policy merely provides
Provident the right to have Hphysically examined, and the praaffloss form merely contains
an authorization enabling Providantgather HSK’s medical remds. The policy provision and
authorization thus enable Provident to verifytsosatisfaction HSK'’s &ged disability, without
releasing HSK from his burden of proving disability after Provident accepts his proof of loss
form as complete. Put differently, those docutsemithorize Provident to confirm or rebut the
factual bases of an insured’s claim, withouiereng the insured of its obligation to produce
sufficient facts in the first instance. And Pmbent’s internal manuanly directs its claims
handlers to consider paying customers benefitter a reservation oifghts while Provident
continues “to evaluate a claim e liability or continued liabity is unclear.” (HSK Mot.

Partial Summ. J. Ex. 17, Reservation of RegRolicy 2, ECF No. 121-17.) That policy enables
Provident to pay benefits pendj a full evaluation of the substance of the insured’s proof
without risk that it will be estpped from later denying benefits.dibes not alter the burden of
proof.

In his reply brief, HSK argues for the firsin that Provident was contractually obligated
to obtain an additional medicapinion about his condition befodenying him benefits. That
alleged obligation derives not from the policy but from a settlement agreement between
Provident and 49 state insuramegulators, which was executedate 2004. (Reply HSK Mot.
Partial Summ. J. Ex. 42, Settlement AgreemE@H- No. 136-3.) The report accompanying that
agreement indicated that Provident had excelgsieéed on its own in-house medical staff to
evaluate claims, which “often resulted in a Camp bias and the inappropriate interpretation or

construction of medical reports, tiee detriment of claimants.” (Reply HSK Mot. Partial Summ.
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J. Ex. 41, Report 7, ECF No. 136-Arcordingly, the settlement egement requires Provident
to seek out an independent medical opinion to resolve any disagreement between a claimant’s
treating physicians and Providenirshouse medical staff as tee claimaint’'s condition. See
Settlement Agreement Ex. 6.) Where, as heresuch independent medical exam is possible,
the agreement obligates Provident to seek thaapuof its Chief Medical Officer or a specialist
designated by that officer to resolve suchsagieement. Providentgars to have sought no
such review her.

To the extent HSK attempts to diminiBhovident’s credibilitypy demonstrating that
Provident did not comply with its internal medures in denying his claim, that is a matter
reserved for the jurySee, e.gMcAirlaids, Inc. v. Kimberly-Clark Corp756 F.3d 307, 310 (4th
Cir. 2014). To the extent HSK suggests fadvident’s non-compliance with the settlement
agreement is an independent basis for liabilitgf argument is procedurally improper. By
waiting to raise it until his repligrief, HSK deprived Providemf an opportunity to respond, and
deprived this court of the hefit of any such respons&ee, e.gClawson v. FedEx Ground
Package Sys., Inc451 F. Supp. 2d 731, 734 (D. Md. 2006) (“Idrdinary rule in federal courts
is that an argument raised for the firstéim a reply brief or memorandum will not be
considered.”). In any case, breach of thtdesment agreement would probably not generate
liability under HSK'’s freestandingolicy. Even if HSK were a tfd-party benefiiary of that
settlement agreement—as he suggests—thestttas would likely authorize him to enforce the
settlement, perhaps via the specifimeglial provisions it contains SéeSettlement Agreement
26-29.) It would not seem to entitle himdamages on his freestanding insurance policy.

Last, HSK objects to several of Providerdfgracterizations of the record, some of

° Provident did seek an independent medical examination, as noted, but HSK refused to participate.
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which mirror the grounds on which Providemguably denied HSK’s claim.SéeReply HSK
Mot. Partial Summ. J. 4-9.) For example, lfteer explaining that determination to HSK
indicated that HSK’s medica¢cords do not indicate “that thdras not been any change in
[HSK’s] mental/functional status on or aroundigfa10, 2011,” (Shea Lett@1/8/11 at 2), an
assertion Provident repsdtefore this courts€eOpp. HSK Mot. Partial Summ. J. 6). HSK, in
turn, highlights several passage his medical records, including records generated by
Citrenbaum, indicating that his symptoms worseindtie months before he left his jolsee
Reply HSK Mot. Partial Summ. 4-8.) In a similar fashion, HS#isputes Provident’s assertion
that his medical records lackaindication that his treating phy&as advised him to leave his
employment, lack independent feration of his condition, or falo suggest that he could not
perform his job functions, to name just a feddigional examples. Albf these arguments may
well convince a jury. But “[c]redibility determations, the weighing of the evidence, and the
drawing of legitimate inferences from thrects are jury functions, not those of a judge™
considering a motion for summary judgmemMcAirlaids, 756 F.3d at 310 (quotirgnderson
477 U.S. at 255).

For these reasons, HSK’s motion for summadgment on his breaabf contract claim
will be denied.
I11. Intentional Interference with Contract

As noted, Unum seeks summary judgment oK'd$laim that it intentionally interfered
with his insurance contract with Provident. atflelaim is premised atme allegation that Unum
“usurpled] Provident’s role ievaluating and investitjag [HSK’s] claim for disability benefits”

under the insurance contract, ultimately indudingvident to breach that agreement. (Amended
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Compl. 11 24-26.) On that basis, HSK augments his request for a compensatory award with a
demand for punitive damages. As explained below, that claim fails on the ground that Unum, as
Provident’s controlling parent gooration, possessed a privilegeinterfere in Provident’s

existing contracts.

Unum asserts that the parenbsidiary privilege insulates it from liability for its alleged
interference with the contrabetween HSK and Provident. TNaryland Court of Appeals has
never squarely recognized thevjege Unum invokes. Under that circumstance, this court is
“called upon to predict how [the Maryland CourtAgpeals] would ruléf presented with the
issue.” Ellis v. Grant Thornton LLP530 F.3d 280, 287 (4th Cir. 2008). “To forecast a decision
of the state’s highest coyfederal courts] can considenter alia: canons of construction,
restatements of the law, treaties, recent pronouestnof general rules policies by the state’s
highest court, well considered dictadathe state’s trial court decisionsWells v. Liddy 186
F.3d 505, 528 (4th Cir. 1999).

Here, the Court of Appeals’ descriptiontbé policies informing the doctrine of tortious
interference with businegelationships suggests that twid endorse the majority rule, under
which a parent corporation is prieded to interfere with its subsidyss contracts. As that court
has explained, “[t]ortious interference with business relationshipessasidy out of the
relationships between three parties, the partiesciontract or other eaomic relationship . . .
and the interferer . . . . K & K Mgmt., Inc. v. Legb57 A.2d 965, 973 (Md. 1989). By contrast,
“[a] two party situation is entirely different. D interferes with D’s ow contract with P, D does
not, on that ground alone, commit tortious irteehce, and P’s remedy is for breach of the

contract between P and DId. at 974. As the Court of Appeals obseruedlexander &
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Alexander Inc. v. B. Dixon Evander & Associates,,I660 A.2d 260, 272 n.21 (Md. 1994), “it
could be argued that th[is] agtital framework . . . does not ekighere the entity that controls
a corporation is sued for infering with that corporabin’s contracts.” For suppo/lexander
citedDeuville Corp. v. Federated Department Stores,, [A66 F.2d 1183, 1197 (5th Cir. 1985),
which observed that “the interests[parent and subsidiary] arégned so closely that we have
difficulty even recognizing their parate identities for the purposgthis [tortious interference]
analysis.” For those reasoddexanderexplained that “[a] paremorporation is generally
justified in requiring its subsidiary to modify@womic arrangements, conttaal or otherwise, if
those arrangements do not birnbe parent.” 650 A.2d &72. Notwithstanding these
observations, however, the Court of Appealsrdittembrace the parent-subsidiary privilege in
Alexander it reserved that questionrfanother day, deciding thesgiute before it on alternative
grounds. See AlexandeB50 A.2d at 272 n.21.

Other courts, however, haeadorsed the privilege thaAtexandertentatively explored.
Reviewing the legal landscape in 1995, the Secommli€eexplained that “[@urts in other states
haveuniformlyfound that a parent company does not gega tortious conduct when it directs
its wholly-owned subsidig to breach a contract thatns longer in the suldiary’s economic
interest to perform.”Boulevard Assocs. v. Sovereign Hotels,,IF2.F.3d 1029, 1036 (2d Cir.
1995) (emphasis added) (predicti@gnnecticut law). It emphasad the “significant unity of
interest between a corporation and its sole siwdder—indeed, an even greater unity than that
which exists between a corpomtiand its agents or officersltl. In the intervening two

decades, that judicial consensus has expalidédd academic commentary confirms that

0'35ee, e.gServo Kinetics, Inc. v. Tokyo Precisions Instruments £ F.3d 783, 800-01 (6th Cir. 2007)
(predicting Michigan law)Waste Conversion Sys., Inc.Greenstone Indus., In@3 S.W.3d 779, 781-82 (Tenn.
2000); Truckstop.Net, LLC v. Sprint Commc’ns (887 F. Supp. 2d 1126, 1140-41 (D. Idaho 2008) (predicting
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consensus:

Similarly, the parent-subsidiary privilegelbe preserve the distition between actions
sounding in contract and in tort. That distinatis significant’A successful plaintiff in a
tortious interference case is not limited to thetcact measure of damages, the benefit of the

bargain, but can recover ‘the more extensoredamages,” including a punitive award.
Alexandey 650 A.2d at 270 (internaitations omitted) (quotinite Aid Corp. v. Lake Shore
Inv., 471 A.2d 735, 740-41 (Md. 1984)). For this reason, the Court of Appeals “has refused to
adopt any theory of tortious inference with contract or witbconomic relations that ‘converts a
breach of contract into an intentional tortld. at 269—70 (quoting & K Mgmt, 557 A.2d at
981).

While HSK makes several arguments againstrésult, he cites not a single case—in
Maryland or elsewhere—rejecting the parent-subsidiary privifege.

Accordingly, the court predicts that thearyland Court of Appals would endorse the

parent-subsidiary privilege in the contextimerference with existing, non-terminable

Idaho law);MGP Ingredients, Inc. v. Mars, Inet65 F. Supp. 2d 1109, 1115 (D. Kan. 2006) (predicting Kansas
law).

1 See, e.g9 Stuart M. Speiser, Charles F. Kraus, & Alfred W. G@ihg, American Law of Tor§31:58
(2012) (“In general, a parent company has a qualified pgeilto interfere in the contractual relations of a wholly
owned subsidiary company.”); Dan B. Dobbs, Paul T. Hayden, & Ellen M. Bublek].aw of Tort§ 636 (2d ed.
2015) (“Most courts . . . say . . . that the parent magrivileged to interfere, or that interference is not wrongful
unless accomplished throughgrper means or motive.”).

2 HSK invokesDamazo v. Wahh270 A.2d 814 (Md. 1970), claiming that “it affirmed a judgment
holding a controlling shareholder liable for tortious interference with his corporatiamigcbwith the plaintiff,”
(Opp. Unum Mot. Summ. J. 2). But in fagamazo‘remanded without affirmance or reversal . . . for further
proceedings and the rendering of new judgments consistenthwithews and holdings of the opinion herein . .. ."
Id. at 820. As to the tortious interference claim,dkeision’s holding was ambiguous. Although the controlling
shareholder asserted that the plairitiffl not plead or seek damages aggjhsn] for tortious interference,” the
Court of Appeals held that argument “immaterial in the wesvake and the disposition we will make of the case.”
Id. at 818. Later in the opinion, however, it explained that the trial court should have “realized . . . that [the
controlling shareholder] could not be held liable at all utigeinterference count of [the plaintiff's] declaration.”
Id. at 820. In any casBamazonever so much as mentioned the parent-subsidiary privilege, let alone rejected it.
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contracts:

Although every court to havansidered the parent-sulisiy privilege appears to
endorse it, authority is split ondlscope of protection it provides. While some courts treat that
privilege as an absolute bar to liability, othdescribe its protectiores limited, holding “that a
parent corporation can be held liable for intenfgmwith the economic refimns of its subsidiary
if that corporation employs improper means or acts with an improper purgdse.Rentokil
Initial (1896) Ltd.v. Jeld-Wen, In¢Civ. No. 1:12-cv-01307-CL, 2013 WL 869518, at *2 (D. Or.
Mar. 6, 2013) (collecting casesge alsdan B. Dobbs, Paul T. Hayden, & Ellen M. Bublick,
The Law of Tort§ 636 (2d ed. 2015). The parties haweebriefed this isse they argue only
the prior question whether Mdaynd courts would recognize tparent-subsidiary privilege,
without discussing the epe of that privilegé? In any case, the court need not decide whether
Maryland courts would endorse an absolutinoited privilege, because Unum’s conduct falls
within even the limited privilege.

As the Second Circuit has explained, “[m]stgttes” that recognizedtprivilege refuse to
apply it to “sufficiently egregius” behavior, which comportsitlv the more general rule of
Connecticut law “that actionsvolving ‘fraud, misrepresentation timidation or molestation’ or

‘malic[e]’ may give rise to a claim dbrtious interferencwith contract.” Boulevard Assocs72

13 Although HSK asks for this question to be certifiedhe Maryland Court of Appeals, the court declines
to do so. “Only if the available state law is clearly ingigfit should the coticertify the issue tthe state court.”

Roe v. Dog28 F.3d 404, 407 (4th Cir. 1994put differently, “[c]ertification is unnecessary when existing authority
permits the court to reach a ‘reasdrand principled conclusion.’Lynn v. Monarch Recovery Mgmt., In@853 F.

Supp. 2d 612, 622 (D. Md. 2013). The court concludes that existing authorities are more than adequate to permit
principled resolution of this case.

14 At best, HSK argues that Unum’s invocation of the privilege fails because it has not “identif[ied] a
legitimate financial interest that would be prejudiced by Provident's performance of its amitodndigations,
prov[en] that it acted in the good faith belief that its actiwaege required to protect this interest, and establish[ed]
that it did not employ wrongful means in its interference withcontract.” (Opp. Unum Mot. Summ. J. 32.) Even
if that were the law—which this court does not decide—then Unum has satisfied its burden’s ownership of
Provident gave it “a direct financial stake” in Pident’s administration of its insurance policieslexandey 650
A.2d at 259. And, as explained in the body of the memorandum, there is no indication that Unum acted with
sufficient culpability to deprive it of the parent-subsidiary privilege.
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F.3d at 1037 (quotingecko Piping Co. v. Town of Monrd&74 A.3d 179, 182 (Conn. 1977%)).
By way of example, the Second Circuit speculated that coercing a subsidiary to breach its
contract “at gunpoint” or via thudulent misrepresentations”ght satisfy that standardd. By
contrast, itheldthat a parent company’s conduct wastected by the limited privilege where it
“simply directed its subsidiary, as it coudd through the appropriate channels of corporate
command, to stop paying the rent” it owater a binding but unprofitable contratd.

Unum’s conduct is, if anything, less culpabMothing in the record indicates that Unum
coerced, defrauded, or otherwise manipulated PeowidTo the contrary, it merely administered
its interpretation of Provident’'s agreement WHBK, pursuant to a separate contract between
Unum and Provident. In a separate contd@K asserts that Unum’s administration of his
contract with Provident was “wngful” to the extent Unum misierpreted that agreement or
denied him benefits on allegedly pretextual groufidBut that allegedly wrongful conduct was
directed at HSKnot Provident.See Boulevardr2 F.3d at 1037 (notingdha plaintiff must
prove that the parent company wrongfully coentegubsidiary, not the third-party to whom the
subsidiary was contractually obligated). Even weotherwise, it would naotise to the level of
egregiousness sufficient to vitiate Unum’s limitet/iege. Contractuahisinterpretation is a
far cry from deliberately breaching an unptafle contract, let alone employing physical
violence or fraud tinduce a breachCompare id.

For these reasons, the court will graminmary judgment to Unum on Provident’s

tortious interference claim.

5 The parties dispute whether Maryland law applies #asistandard to claims fanterference with an
existing contract or, instead, limit it to claims for ineggnce with prospective coatts. That dispute has no
bearing on the scope of the parent-subsidiary privilege, which the parties haviefedt b

6 HSK advances that argument to rebut Unum’s contention that, even absent any parent-subsidiary
privilege, its conduct was not tortious.
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CONCLUSION
For the reasons stated abptree court will deny HSKS motion for summary judgment
on his breach of contract claim, and will graammary judgment to Unum on HSK’s claim of
intentional interference with contract.

A separate order follows.

August31,2015 IS/
Date Catherine C. Blake
United States District Judge

21



