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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

LA SHAWN ALFORD
V. : Civil No.CCB-12-3514
FOOD LION, LLC

MEMORANDUM

Plaintiff La Shawn Alford (“Ms. Alford”)brings this action against Food Lion, LLC
(“Food Lion”) seeking damages from an injuiye suffered after falling in a Food Lion grocery
store in Baltimore County, Maryland. Fobmbn’s motion for summar judgment is now
pending before the court. For the reasoatedtbelow, the motion will be granted.

BACKGROUND

At about 10:00 p.m. on July 3, 2011, Ms. Ateentered a Food Lion grocery store in
Baltimore County, Maryland, to buy ice. (Am. @pl., ECF No. 14,  6; Alford Dep., June 4,
2013, ECF No. 27-3, 70:21-71:3). After Gail Riobnd, the manager on duty at the customer
service desk, told her where the ice was latds. Alford began walking across the front of
the store in the direction of thee. (Alford Dep. 71:15-74:10).

Before Ms. Alford reached the ice, howeare slipped and fell ifront of a display at
the front of the store. (Alford Dep. 74:11-13,9-10; Def.’s Supp. Reply Ex. E, ECF No. 32-4).
In her deposition, she could not recall how famnirthe ice machine she was when she fell.

(Alford Dep. 77:9-10). After reeiwing the surveillance video, tle&pert she hired to examine
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the case estimated she was eight to ten feet wjaiarrison Dep., Aug. 21, 2013, ECF No. 27-
5, 11:2-6, 14:15-15:12).

Once she had fallen, Ms. Alford noticed that right leg was dap, which led her to
believe water must have been on the floor anded her fall. (Alford Dep. 81:14-82:19). She
had not seen water or anythingesbn the floor prior to thelfa (Alford Dep. 79:9-15, 81:14-16,
82:17-19). After Ms. Alford fell, Ms. Richond came over, but upon inspection did not see
anything on the floor around Ms. fakd other than a shoe skid mark. (Richmond Dep., June 20,
2013, ECF No. 27-6, 37:13-38:17, 1001@1:1). Although Ms. Alford claims to have told Ms.
Richmond there was water on the floor afterfad, neither Ms. Richmond nor the other
employee working that evening, Milburne Willis, remembered seeing water or any other
substance on the floor then or earliettia night. (Richmond Dep. 37:13-38:17, 42:10-14,
94:16-95:9, 100:18-101:1; Willis Dep., Judg, 2013, ECF No. 30-4, 15:18-16:5, 26:1-8).

Food Lion now moves for summary judgmaestiming that the undisputed facts do not
support a conclusion that the store breached tistduMs. Alford. (Def.’s Mem., ECF No. 27-

1). Because, viewing the facts in the light nfasbrable to Ms. Alford, there is no evidence
upon which a reasonable juror could find that Fbmeh had either actual or constructive notice
of the alleged water, Food Lion’s motitor summary judgmentill be granted.
ANALYSIS
Federal Rule of Civil Procedure 56(a) pes that summary judgment should be granted

“if the movant shows that there is genuinedispute as to anyaterialfact and the movant is

11t should be noted that Food Lionntests Ms. Alford’s expert’s assertioratiMs. Alford was within eight to ten
feet of the ice machine whehe fell. Viewing the surveillance video, Scott Horst, the store manager during July
2011, observed that Ms. Alford fell in front of Registewhjch is 15-18 feet awaydm the ice machine. (Def.’s
Reply Ex. A 11 3-5). In deciding the merits of Food Lion’s motion for summary judgrner@adurt construes the
facts in Ms. Alford’s favor, and will therefomssume Ms. Alford was eight to ten feet away.
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entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(a) (emphasis added). Whether a fact
is material depends upon the substantive lAwderson v. Liberty Lobby, Ine&t77 U.S. 242,
247-48 (1986). Accordingly, “the mere existencemhealleged factual dispute between the
parties will not defeat aotherwise properly supported tran for summary judgment.1d. “A
party opposing a properly supportadtion for summary judgment ‘ay not rest upon the mere
allegations or denials of [his]gddings,’ but rather must ‘sietrth specific facts showing that
there is a genuine issue for trial. Bouchat v. Baltimore Ravens Football Club, Jr8416 F.3d
514, 522 (4th Cir. 2003) (alterationamiginal) (quoting Fed. R. €i P. 56(e)). The court must
view the evidence in the light most favoratdehe nonmovant andtaw all justifiable
inferences in his favorScott v. Harris 550 U.S. 372, 378 (2007) (citation omittesBe also
Greater Baltimore Ctr. for Pregnancy Concersc. v. Mayor and City Council of Baltimgre
721 F.3d 264, 283 (4th Cir. 2013) (citation omitted}.the same time, the court must not yield
its obligation “to pevent factually unsupported claims anfetises from proceeding to trial.”
Bouchaf 346 F.3d at 526 (citation and internal quotation marks omitted).
|. Choiceof Law

A court sitting in a diversity case must aptile choice of law rulesf the state in which
it sits. Klaxon Co. v. Stentor Electric Manufacturing C813 U.S. 487, 496 (1941). Despite a
modern trend favoring trnative approaches, “Maryland adheres tdekdoci delictirule” to
determine the applicable law in tort actioi®ilip Morris Inc. v. Angeletti752 A.2d 200, 230
(Md. 2000);see also Erie Ins. Exch. v. Heffern@®25 A.2d 636, 651 (Md. 2007) (“We see no
reason to discontinue our adherence to the principlex ddci delicti’). Under this rule, “the

substantive tort law of the séatvhere the wrong occurs governgfauch v. Connqr453 A.2d



1207, 1209 (Md. 1983). Because the allegedttak place in Baltimore County, Maryland,
Maryland law governs Ms. Alford’s negligence claim.
II. Negligence Claim

Under Maryland law, “the proprietor of a stmwes a duty to . . . [an invitee] to exercise
ordinary care to keep the premises in a readprsalie condition and will be liable for injuries
sustained in consequenceaofailure to do so."Maans v. Giant of Maryland, L.L.C871 A.2d
627, 631 (Md. App. 2005) (alteration original) (quotingRawls v. Hochschild, Kohn & Co.
113 A.2d 405 (Md. 1955)) (internal quotation maoksitted). To prove that a proprietor
violated his duty, “[tjhe evidence must show paty that a dangerous condition existed, but also
that the proprietor ‘had actuat constructive knowledge @f and that that knowledge was
gained in sufficient time to give the owner the opportunity to rentameto warn the invitee.”
Rehn v. Westfield Ap837 A.2d 981, 984 (Md. App. 2003) (quotidgene v. Arlan’s Dep’t
Store of Baltimore, In¢370 A.2d 124 (Md. App. 1977)3pe alsaJoseph v. Bozzuto Mgmt. Co.
918 A.2d 1230, 1235 (Md. App. 2007). “[T]herens liability for harm resulting from
conditions . . . which the occugineither knew about nor couidve discovered with reasonable
care.” Tennant v. Shoppers Food Warehouse Md. C688 A.2d 370, 375 (Md. App. 1997)
(internal quotation marks and citation omittedhe customer-plaintiff bears the burden of
demonstrating that the store praar had notice of the conditio®Rehn 837 A.2d at 984.

Ms. Alford does not claim that Food Lion or its employees spilleduter and there is
no evidence to support a finding that they hadactatice, as no one other than Ms. Alford
remembers seeing it on the flooSegRichmond Dep. 37:13-387, 94:16-95:9, 100:18-101:1;

Willis Dep. 15:18-16:5, 26:1-8). To prove her hggnce claim, therefore, Ms. Alford must



prove that Food Lion had construginotice of the alleged waterSee RehrB37 A.2d at 984.

A defendant has constructive notice dfezardous condition where he “could have
discovered the condition by the exercise of ordirtamg so that, if it ishown that the condition
existed for a length of time sufficient to petia person under a duty to discover it if he had
exercised ordinary care, his failure to diger it may in itself be evidence of negligence
sufficient to charge him with knowledge of itRawls 113 A.2d at 409. The evidence must,
therefore, allow a reasonable juror to concltigd the water on whicdkls. Alford slipped was
present long enough for Food Lion, using reabds care, to have discovered 8ee Yates v.
Wal-Mart Stores, In¢.2004 WL 1083250, at *2 (D. Md. 2004) (‘[@urts have been reluctant to
conclude that the store owner had notice witéseunclear how long # condition existed and
the hazardous condition could haveen created by a customet,.”Joseph918 A.2d at 1236
(“In terms of constructive knowledge, moreoveisihecessary for the plaintiff to show how
long the dangerous condition has existed.”). M#ord claims a jury could conclude Food Lion
had constructive notice of the alleged water from two facts: first, that she fell near the ice
machine the day before Independence Day, wioeal Eion sold large volumes of ice, creating a
high potential for spillsand second, that there was a yellmme, allegedly warning of a wet
floor, next to the ice machine until about fortx-sainutes prior to the fall. (Pl.’'s Opp’n, ECF
No. 30, at 4-9). Neither of &se facts, however, provides awdence of how long the water
was on the floor or of whether had Food Lion usssbonable care it walihave discovered the
water.

That the ice machine occasitigaor even regularly, may be the source of leaks or spills,

2 For the purposes of its summary judgment motion, Food Lion assumes water was on thehitemh itlhas
reserved the right to contest the issue at trial. (Def.’'s Mem., at 2 n.1).
% Unpublished cases are cited only for the soundness of their reasoning, not for any precedential value.
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especially around the Fourth of July holiddges not demonstrate that Food Lion should have
known about the water on which Ms. Alford slipped some eight to ten feet away. Store
proprietors do not have a duty to contdoenstant inspectis for spills. SeeMoulden v.

Greenbelt Consumer Serv., INn210 A.2d 724, 726 (Md. 1965) (nog that a grocery store “is

not an insurer and we think itould be unreasonable to hold tlitas [its] duty to conduct a
continuous inspection tour of the store”). eBwassuming, therefore atithe water on which

Ms. Alford slipped emanated from the ice miaeh Food Lion and its employees did not have a
duty to continuously watch for water in the ardas. Alford still must prove how long the water
was present and that reasonable inspegtimnd have allowed Food Lion to see 8ee Maans

871 A.2d at 634 (finding that, even assumirggaae breached its duty to make reasonable
inspections, there must still be evidence that had it used reasonable care it would have discovered
the spill). Ms. Alford has provided no evidmnof when the ice machine leaked, when a
customer using it may have spilled, or of whetli® employee using reasonable care even would
have seen any such leaks or spills. The merdtatthe ice machine w#ise source of a leak or
spill, at some unknown time, is not enough to support a finding of notice.

The only other evidence Ms. Alford relies orprove notice is the earlier presence next
to the ice machine, at leasghbt feet from where she fell, afyellow warning cone, which had
been removed about forty-six minutes before slipped. (Def.’s Supp. Reply Exs. C, E, ECF
Nos. 32-2, 32-4; Harrison Dep. 11:2-6, 14:15-15:12)en construing the facts in Ms. Alford’s
favor, and thus assuming the yellow warning caas placed by the ice machine not for storage
but to warn customers, there is no evidence &lvbat exactly the cone was meant to warn.

None of the employees Ms. Alford deposed knew when the cone had been placed by the ice



machine or who had put it there. (Riobmal Dep. 42:15-43:8; Horst Dep., June 20, 2013, ECF
No. 30-3, 29:10-16; Willis Dep. 24:11-25:9, 30:32:6). Ms. Richmond dinot recall seeing
anything on the floor when she removed the coom fihe area, and it was her practice to make
sure nothing was around the cone before movifigRichmond Dep. 42:10-14, 94:16-95:9).

No other employees remembered seeing water on the floor in the SesllVil(is Dep. 15:18-
16:5, 26:1-8). These facts cannoteyrise to a reasonable infecerthat the cone was meant to
warn of the water on which Ms. Alford slipped eight feet away and forty-six minutes after the
cone was removed. To conclude as such wbeldpeculative. The more reasonable inference
would be that, at the time Ms. Richmond madyke cone, there was no visible water on the
floor. Otherwise, she would not have movedTihe facts, therefore, do not give rise to an
inference of how long the alleged water on whith Alford slipped was on the floor. Without
evidence of time on the floor, a reasonable jeeomot conclude that Food Lion had notice of
the hazardous conditiorBeeMoulden 210 A.2d at 726 (finding gnting of motion for a

directed verdict in favor of ste in slip and fall case wappropriate where there was no
evidence of how long the bean on which pientiff slipped hadeen on the floor);exington

Mkt. Auth. v. Zappalal97 A.2d 147, 148 (Md. 1964) (finding “mwidence at all” that oil or
grease on a garage floor was calisg the proprietor aihat there was actual or constructive
notice where there was no evidence as to loow it had been on the floor or where it came
from); Maans 871 A.2d at 633-36 (finding no evidenceaatual or constructive notice where

there was no evidence as to himrg the water had been on the floor or of any failure to

* To the extent Ms. Alford is claiming Ms. Richmond’s mere proximity to the area in which the alleged water was
located, forty-six minutes prior to the fall, was sufficient to put her on notice, it wa$aetSinnott v. Wal-Mart,

Inc., 2000 WL 33281683, at *3 (D. Md. 2000) (citihgsby v. Baltimore Transit Co72 A.2d 754, 756 (Md. 1950))
(finding an employee’s mere proximity to a leaking ventilation duct with no evidence as to how long the water had
been on the ground or its visibility to employees was insufficient to conclude the store owner had notice of the
leaking water).
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properly inspect)Carter v. Shoppers Food Warehouse MD CorR7 A.2d 958, 965-67 (Md.
App. 1999) (finding no actual or nstructive notice of a turnagp carpet in a grocery store
where a sweep log showed the area had been §ftyeptinutes prior to tle fall and the plaintiff
had presented no evidence that someone saw et ¢arned up or of how long the carpet had
been turned up).
Because there is no evidence from which a reasonable juror could conclude that Food
Lion had notice of the water on which Ms. Alfastipped, there is no gstion for the jury on
Ms. Alford’s negligence claim and Food Lionestitled to judgmeras a matter of law.
CONCLUSION
For the reasons stated above, Food Lion’s motion for summary judgment will be granted.

A separate order follows.

November, 2013 /sl
Date CatherineC. Blake
United StateDistrict Judge




