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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

MICHAEL DENNIS
V. : Criminal No.CCB-10-715
(Civil No. CCB-13-301)

UNITED STATES OF AMERICA

MEMORANDUM

Michael Dennis isserving a 264month sentence in the custody of the United States
Bureau of Prisons after pleading guilty to conspiracy to possess with the mtdistribute
cocaine base and heroin, possession of a firearm by a convicted felon, and possession of a
firearm in furtherance of a drug trafficking crime. He now attacks that senteace miotion
brought under 28 U.S.C. § 2255, (ECF No. 70), arguing that his lawyer was utmrsdity
ineffective. In a separate motion, Dennis asks the cdartequitably toll the statute of
limitations. (ECF No. 73.Dennis also assertgia a motion for leave to supplement and request
for appointment of counsel filed in 20ECF No. 84)thathis sentence is unlawful in light of
Descampy. United Statesl33 S. Ct. 227@013), andAlleyne v. United State433 S. Ct. 2151
(2013). Finally, in briefing authorized by the court 2015, Dennis argues that the court may
grant relief despite the Fourth Circuit's decisionsiWhiteside v. United Stateg75 F.3d 180
(4th Cir.2014)(en banc)cert. denied135 S. Ct. 2890 (2015andUnited States v. Foot&84
F.3d 931 (4th Cir. 2015ert. denied135 S. Ct. 2850 (2015)(ECF No. 95 No hearing is
necessary to the resolution of Dengishotions See28 U.S.C. § 2255(b).For the reasons

explained belowthe § 2255 motionwill be denied the motion for equitable tolling will be
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denied as mogpthe motion for leave to supplemenill be granted, but its arguments rejected as
a basis for reliefandtherequest for appointment of counsel will be denied.
BACKGROUND

Denniswas charged in a seveount indictment alleging a series of drugfficking and
firearmcounts (Seelndictment, ECF No. 1.) After unsuccessfully moving to suppress much of
the evidence against him, Dennis pleaded guilty to three of the seven counts contémed i
indictment. (SeePlea Agreementl,, ECF No. 57.) Specifically, Dennis pleaded guilty to
conspiracy to possess with the intent to distribute cocaine base and heroiratiorviof 21
U.SC. 8§ 846, to possession of a firearm by a convicted felon in violation of 18 U.S.C.
§922(g)(1), and to possession of a firearm in furtherance of a drug trafficking arivraation
of 18 U.S.C. 8§ 924(c).SeePlea Agreement-2; Judgment 1, ECF No. 60The plea agreement
specified that, o the basis of a pplea criminal history reporthe government believed Dennis
to be a career offender and armed career crimirtaéeRlea Agreement 5.) After tavo-level
downward adjustment facceptance of sponsibility, the government calculatdge applicable
advisory sentencing guideline rangas 292 to 365 monthsof imprisonment. $ee Plea
Agreement 5.) Pursuant to Federal Rule of Criminal Procedure 11(c)(1)(C), Dennis and the
governmentagreed that a62-month prison sentence wouégpropriately disposef his case.
(SeePlea Agreement 5.)

Before accepting that plea, the court carefully reviewed it with Dennis. Dthatg
review, Dennis acknowledged, among other things, that he understoothxiaum penalties
for each of the chargesS€eOpp. § 2255 Mot., Ex. €'Sent'g Tr.”) 7-8, ECF No. 813.) He

acknowledged that he had agreed with the government as to an appropriate seGeasant’(



Tr. 14-15, 19, 21.) Denniacknowledgedhat noone “made any threats” to induben to plead
guilty and that no ondiad promised him anything in exchange for that plest was not
expressed in the written letter summarized for him by the co@ent'g Tr. 13-14, 21.) H
indicated that he was sdtesd with his attorney. §ent'gTr. 14.) And he acknowledged that he
possessedeveralspecific guns that affected interstate commerce, that he previously had been
convicted in Maryland of a crime punishable by a prison term greater than ameuye that he
had agreed with at least one other person to possess with the intent to distribute lasaiand
heroin. GeeSent’'gTr. 15-17.) The court ultimately accepted Densiguilty plea. SeeSent'g
Tr. 22.)

Pursuant to Dennis’request, the court sentenced him on the same day he entered his
plea (SeeSent'gTr. 22-23.) The court found that a guidelmeange of between 292 and 365
monthsof imprisonment appliedo him as a armed career criminal arwéreeroffender under
U.S.S.G. #B1.1. (SeeSent'gTr. 23-24.) The court nonetheless granted a downward varjance
imposing a total sentence of 264 months, consistent with Demiés under Rule 11(c)(1)(C).
(SeeSent’'g Tr. 30-31; Judgment 2.) The court imposed 20énth concurrent sentences for
violation of 21 U.S.C. § 846 and 18 U.S.@22(g)(1), and a 6fhonth consecutive sentence for
violation of 18 U.S.C. § 924(c). SeeJudgment 23 The judgment issued on December 19,

2011.

! There is an inconsistency between the sentence orally pronounced at thg hedrite one recorded on the
judgment. At the hearing, the court indicated that violation of &L@J.§ 846 would be punished with a 240nth
sentence. JeeSent'g Tr. 31.) The judgment, however, indicated that the sentence for that evionld be 204
months. (Judgment 2.) “It is normally the rule that where a conflistekietween an orally pronounced sentence
and the written judgment, the oral sentence will contrltiited States v. Osborng45 F.3d 281, 283 n.1 (4th Cir.
2003). Where the court’s oral pronouncements are ambiguous, howeVerittes criminal judgment” serves “as
evidence of the sentencing court’s intent” and governs the sentehc8uch amlguity exists here. At the hearing,
the court noted that Dennis’s sentence for violation of 18 U.S.C. §)92d4(dd be consecutive to the sentences for
his two other crimes, “for a total of 264 [months].” (Sent’g Tr. 31thdt 66month sentence wepmnsecutive to a
240-month term, however, then Dennis’s total period of incarcerationdvbal 300 months. In light of this
ambiguity, the written judgment governs Dennis’s sentence.
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Dennis did not appealOn December 3, 2012, he deposited his § 2255 motion in the malil
sysem at the facility in which he vgancarcerated. Sge8§ 2255 Mot., Certificate of Serviand
Mailing, ECF No. ©.) That motion, however, was incorrectly addressed and was thus returned
to him on January 7, 2013SdeMot. Equitable Tolling, Ex. A, ECF No. #B.) The following
day, Dennisagain deposited the motion in the prison mail system, alongside a motion to
equitably toll the statute of limitationboth of which were received on January 25egMot.
Equitable Tollng, Certificate of Service and Mailing, ECF No. 73.) On July 31, 2013, he
deposited in the prison ma/stem anotion for leaveto supplement his initidiling, asserting
claims undeDescampandAlleyne (SeeMot. Leave to Supplement, Certificate ®érvice and
Mailing, ECF No. 84.)On September 15, 2015, Dennis submitted additional briefing authorized
by the court, arguingnter alia, that theFourth Circuit’s decisions iWhitesideandFootedo not
foreclose relief (SeeSuppl. Mot. to Vacate, ECF No. 95.)

ANALYSIS
|. Motion to Vacate Sentence

A. Statute of Limitations

Under 28 U.S.C. § 2255(f)(1), a federal prisoner must file his motion within one year of
“the date on which the judgment of conviction becomes final.” Here, Dsrjuodgment of
conviction became final on January 2, 2012, “when his time for appeal expilddtéside 775
F.3dat 182 Any motion under § 2255, then, was due by January 2, 2013. As noted, however,
Dennis did not successfully deposit his motion ingheon mail system untdanuary 8, 2013
and it was not received by the court until January 25. The government thus arguessthat it i

untimely and must be denied.



To avoid that outcomeennis asserts that his motion is timely because itfiles on
December 3, 2012yell before the statute of limitations had ruA. certificate of mailing and
service, which Dennis signed “under penalty of perjury” and attached to his § 2255, motion
indicates that Dennis initially depositédat motion, with prepaid fst class postage, in the
prison mail system on that datéSee§ 2255 Mot., Certificate of Service and Mailing.) And that
certificate, in turn, is corroborated by a photocopy of the envelope in which timnmvas
initially sent, which is postmarked Dember 3, 2012. SeeMot. Equitable Tolling, Ex. A.)As
the government points out, however, that photocopysiswsthat the envelope was addressed
incorrectly; the zip code to the Baltimore courthouse is 21201, rather than 21202, the number
written onthe envelope. The motion accordinghas returned to Dennis, who received it on
January 7, 2013(SeeMot. Equitable Tolling, Ex. A.) Although Denngsprevious pro se filing
demonstrates that he was aware of the courthouse’s correct adskeEK No. 68), he acted
diligently upon learning of his errodepositing hismotion in the prison mail system the day
after it wasreturned to him, along with a second motitin equitably toll the statute of
limitations.

Under the secalled prison mailboxule, a prisoner'diling “is timely if depositedn the
institution’s internal mailing system on or before the last day for filingRule 3(d), Rules
Governing Section 2254 & 2255 Proceedingsthe United States District Courtsee also
Houston v. Lak, 487 U.S. 266, 276 (1988). Where, as here, a prisoner’s initial filing is
incorrectly addressed, courts have split on whether a pro se habeas petitionidledste the

benefit of the mailbox ruleSeeChandler v. United State€rim. No. 06107-01-M,2011 WL

2 Thatrule also requires a prisoner mailing such a motion to uspriben’s legal mail system, if such a system is
available. Although Dennis invokes the mailbox rule in his tollingionot(seeMot. Equitable Tolling 45), the
government does not address the argument and thus does not contest thatrifdogedethe Igal mail system at
the institution in which he was detained.
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6097378, at *4 (D. R.l. Dec. 6, 2011) (collecting cases). This court need not answer that diffi
guestion, however. As discussed below, even if Desimistion were timely filed, istill would
fail on the merits.

B. Ineffective Assistance of Counsel Claims

When a petitioner alleges a claim of ineffective assistance of coheseilyst show both
that counses performance was deficient and that the deficient performance prejudiced his
defense. See e.g, Strickland v. Washingtor466 U.S. 668, 687 (1984). To demonstrate
deficient performance, getitioner must overcome thestfong presumption’ that counsgl’
strategy and tactidsll ‘within the wide range of reasonable fassional assistancé.’Burch v.
Corcoran 273 F.3d 577, 58&4th Cir. 2001) (quotingStrickland 466 U.S. at 689). To
demonstrate prejudica, petitioner “must show that thereageasonable pbability that, but for
counsels unprofessional errors, the result of the proceeding would have been different.”
Strickland, 466 U.S.at 694. In the context of a plea bargain, that standard requires pr@of of
reasonable probability that, but for counsel’s errors, he would not have pleaded guiltyudehd w
have insisted on going to trialMill v. Lockhart 474 U.S. 52, 59 (1985).

Dennis first argues that his plea counsel rendered constitutionally defieigatmance
by inducing him to agree to a plea “under the promise of a capped sentencesalisfrtharges,
and a threat of withdraw[al] from the case.” (8§ 224bt. 8.) During his plea colloquy,
however, Dennis expressly confirmed that he understood the terms of thewpieh did
include an agreedpon and, in that sense, “capped” sentence, as well as dismissal of the charges
to which he did not plead guikyand that his plea had not been induced by thmaany

promise that was not expressed in his written agreem@seSent'g Tr. 13, 1920, 2122.)



“Absent clear and convincing evidence, to the contrqay,defendanitis bound by the
representations h@eade during th@lea colloquy.” Walton v. Angelone321 F.3d 442, 462 (4th
Cir. 2003). That standard recognizes thaa]‘defendant’'s solemn declarations in open court
affirming [a plea] agreement . .‘carry a strong presumption of verity United Sates v.
Lemaster 403 F.3d 216, 221 (4th Cir. 20053e€ond alteration andmission in original)
(quotingUnited States v. Whit&866 F.3d 291, 29%4th Cir. 2004)). “Thus, in the absence of
extraordinary circumstances, allegations in§a2255 motion thatdirectly contradict the
petitioner's sworn statements made during a properly conducted Rule 11 collocgiywaye

m

‘palpably incredible’ and ‘patently frivolous dalse™ and, accordinglysubject to summary
dismissal. Id. (internal citations omitted)g(otingBlacklege v. Allison431 U.S. 63, 76 (1977)).
As noted, Dennis sworn statemestat his plea colloquy expressly contradict the factual
allegations supporting his ineffective assistance of counsel claildo extraordinary
circumstances explaindhcontradiction.CompareWhite 366 F.3d at 300. That argument thus
must be rejected without an evidentiary hearing.

Dennis next argues that his plea counsel rendered constitutionally deficiemtaerte
by failing to investigate the prior felony cantions that supported his sentencing as an armed
career criminaland career offender. Had counsel undertaken such an investigation, Dennis
contends his attorneywould have discovered that his prior convictions wesastitutionally
infirm. Dennis doeshot, however, specify the defects impairing those allegedly unconstitutional
prior convictions There isthusno basis for determining whether the sentencing court would

have held those prior convictions unconstitutional or whether the government wawdd h

offered Dennis a better deal on the basis of thepposedinconstitutionality. It follows that



even if Denniss plea counsel were deficiertwhich this court need not and does not deeide

then his failing stillwould not establish prejudice. For thigason, Dennis’ “conclusory
allegations are insufficient to establish the requisite prejudice @tdekland” United States v.
Terry, 366 F.3d 312, 316 (4th Cir. 2004).

In his reply, Dennis offers two additional grounds for holding his plea counsel
ineffective, arguing both that his prior convictions “did not qualify as serious drugrknad
offenses under 28 U.S.C. 8 994(h)” and that his counsel failed to remind the court of its inherent
authority to vary downward from the sentencing rangecomnended by the Sentencing
Guidelines. (Reply § 2255 Mot., ECF No. 83.) “Typically, courts will not considergameent
raised for the first time in a reply brief,” which deprives the opposing pady opportunity to
respond. ChangWilliams v. Dep’t ofthe Navy 766 F. Supp. 2d 604, 620 n.16 (D. Md. 2011).
Dennisthus forfeited these arguments by asserting them for the first time in his reply

Alternatively, Denniss argumentdail on their merits As to 28 U.S.C. § 994(h)that
provision “direct[s] the United States Sentencing Commission . . . to ‘assuréeéh@entencing
Guidelines specify a prison sentence ‘at or near the maximum authorized fariested adult
offenders who commit their third felony drug offense wolent crime,” United States v.
LaBonte 520 U.S. 751, 752 (1997), which the Commission implemented via U.S.S.G. 88 4B1.1-
2. Dennis argues that his prior convictions do not constitute predicate offenses libeguse
were for violations of state statsteot listed in § 994(h). Although that provision is silent as to

the effect of prior state drug convictions, U.S.S.G. § 4B1.2 recommends enhanced sentences on

the basis of certain such offensesHis plea counsel’s failuréo assert that Dennis’prior

% Dennis does not argue that the guidelines’s inclusion of certain statectdmes exceeded the scope of the
Commission’s statutory mandate. Nor could he, as that claim hasédjeeted by th Fourth Circuitsee United
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offenses were not described in § 994 was neither deficient nor prejudicial.

As to his counsel’s alleged failure to remind the court of its authoriyatpdownward
from thesentencing rangeecommended by thguidelines, the recortbrecloses that arguent.
Indeed,the courtdid vary downwardfrom theguidelines’srecommendation Although the court
determined that thguidelines recommended a sentence of betvid®hand 365 monthgsee
Sent’gTr. 24, 28),it ultimately sentenced Dennis to 264 months in prigeeeSent'gTr. 31).
The court did so pursuant tine Rule 11(c)(1)(C) plea agreement that Desnisbounsel
negotiated on his behalf. And his attorney supported that agreement at sergnaifeging
affirmative reasons that a downwardriancewas justified. $eeSent'gTr. 25-26) There is
thus no basis for holding his counsel ineffective.

II. Motion for Leaveto Supplement Under Descamps and Alleyne and Additional Briefing
Regarding the Effect of Whiteside and Foote

Dennis filedhis motion for leave tsupplementn late July 2013, slightly over a month
after the issuance descampsndAlleyne He contends that he is entitled to relief under both
decisions, notwithstandinthe Fourth Circuit’'s subsequent decisiamgecting the clems of
career offendersn Whitesideand Foote The court appreciates thdtet government has not
asserted as an affirmative defense the-ywer limitations period,see United States v.
Blackstock 513 F.3d 128, 133 (4th Cir. 2008) (characterizing thatdtions period as an
affirmative defense), perhaps because it believes that 28 U.S.C. § 2255(f)(3) wauld per
Dennis’sclaims to proceed. In any case, those claims lack merit, for the reasonsedescrib

below.

States v. Brown23 F.3d 839, 84811 (4th Cir. 1994)abrogated on other grounds by Koon v. United Sihé8
U.S. 81 (1996), as well as every other circuit to consideed, e.g.United States v. Stewaif61 F.3d 993, ®
(9th Cir. 2014) (collecting cases).
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A. Descamps

Dennis challengeboth his designation as a career offender and his sentencing under the
Armed Career Criminal Act (“ACCA”). To the extent Dennis challengbs designation as a
career offendeunder 28 U.S.C. § 2255, that claim is not cognizabie.Foote the Fourth
Circuit held that a federal prisoner’s allegedly erroneous career offendgnaligsn could not be
heard under § 2255 where the prisoner did not assert his actual innocence of the predicate
offense, his sentence was imposed under theBmseradvisory Sentencing Guidelines, and
his sentence did not exceed the maximum statutory peréBeyF.3d 93kt 940-44 The same
is true here. Dennis does not assert tieis factually innocent of the prior offenses. His
designation as a career offender was igeadvisory, not mandatory. And his sentence for each
crime did not exceed the pertinent statutory maximufurther, even if his claimwere
cognizable, it would faifor the same reasons as his challenge to application of the ACCA, as
explained below.

To determine whether a prior conviction constitutes a predicate offense for the purpose
of the career offender guidelines or tR&CCA, “two types of analyses are potentially
applicable—known as the ‘categorical’ approach and the ‘modified categorical’oappr”’
United States v. Harcunmb87 F.3d 219, 222 (4th Cir. 2009lescribing the approach to
determining whether an offense constitutes a “violent felony” undeA@@A), abrogated on
other grounds by United States v. Apari§oria 740 F.3d 152, 1556 (4th Cir. 2014)see also
United States v. Carthorn@26 F.3d 503, 511 &23n.6 (describing the approach to a “crime of
violence” under the career offender guidelingsh Cir. 2013) Under the categorical approach,

the “[s]entencing couft] may ‘look only to the statutory definitionsi.e., the elements-of a
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defendant’s prior offenses, ambt ‘to the particular facts underlying those convictions.
Descampsl33 S. Ct. at 2283. So long as the statute of conviction has the same etentleats
generic crime listed in thguidelines or thACCA—or, alternatively,more elements-then the

prior conviction constitutes a predicate offendd. Descampg<larified the application of the
modified categorical approach, reiterating that it “servdsnited function”relevantonly to a
“narrow range of cases.”Id. (quoting Taylor v. United States495 U.S. 575, 602 (1990)).
Specifically,Descampseld that the modified approach applexclusively where the statute of
conviction “is ‘divisible—i.e., comprises multiple, alternative versions of the criméd. at

2284. Dennis asserts that his sentence must be reevaluated in liglgsodmps For the
purpose of this motion, the court will assuthatDescampss retroactive.

The ACCA imposes 15-+year mandatory minimum sentence on defendants convicted of
violating 18 U.S.C. § 922(qg) if such defendants “ha[ve] three previous convictions lopanry
referred to in section 922(g)(1) . for a violent felony or a serious drug offense.” .18 U.S.C.

§ 924(e)(1)* The statute defines a serious drug offense as, among other things, “an offense
under State law, involving manufacturing, distributing, or possessing witht ilmenanufacture

or distribute, a controlled substance . . . for whichaximum term of imprisonment of ten years

or more is pescribed by law.” 18 U.S.C.34(e)(2)(A)(ii). Similarly, under theguidelines, a
defendant is a career offender where, among other requirements, he “hastableasr felony
convictions of either a crime of violence or a controlled substance offense.”S.G.S8
4B1.1(a)(3). Theguidelines define a “controlled substance offense” as “an offense under federal
or state law, punishable by imprisonment for a term exceeding one year, thattprttebi

manufacture, import, export, distribution, or dispensing of a controlled substance (or a

* Section 922(g)(1) refers to “any courtSeel8 U.S.C. § 922(g)(1).
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counterfeit substance) or the possession of a controlled substance (or a cowwotestance)
with intent to manufacture, import, export, distribute, or dispense.” U.S.S.G. §#@B1.2

At the time of Dennis’s prior convictions, as nowMaryland lawincludeda generic
offense of manufacturing, distributing, possession with intent to distribute, or dispeasing
controlled dangerous substance, ibydrescribed ifferent penaltieslepending on the substance
at issue. SeeMd. Code Ann,.Crim. L. §§5-602, 5607, 5608° Because it is “thus imposse
to tell whether a defendast’conviction qualifies as an ACClor career offenderpredicate
from thestautory elements alonethis statute is “divisiblé See United States v. Washington
629 F.3d 403, 408 (4th Cir. 2011). Timedified categorical approach therefore appligse id.

Under the modified categorical approach, courts nmmsideronly certain dcuments to
determine whether a prior conviction qualifiesaapredicateoffense Descamps133 S. Ctat
2284. 9Pecifically, courtanaking such a determination are limiteddtcuments that “approach[
] the certainty of the record of cation.” Shepard v. United StateS44 U.S. 13, 23 (2005).
The Fourth Circuithas identifiedplea agreements and plea colloquy transcrigitsong other
documentsas ‘Shepardapprovedsources SeeUnited States v. Thompsot2l F.3d 278281
82 (4th Cir. 2005)cert. denied,547 U.S. 1005 (2006).“The common denominator of the
approved sources is their prior validation by process comporting with the Sixth Am#ndme
Excluded sources, such as transcripts of testimony or police reports, are narigéelsrent
in the conviction.”d.

A sentencing court may rely solely on a presentence report (“PSR”) undem certai
circumstancesWhen thecourt uses the repoid determinghe fact of a conviction, as opposed

to its underlyingcircumstances, there is no ndfed it to consideradditionalShepardapproved

® Intervening anendmentso these provisions have not changed their substance for purposes of thisanaly
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documents. See United States v. BoykiB69 F.3d 467, 471 (4th Cir. 201@kasoning that
informationabout the fact of a criméwould exist in an indictment or oth&hepardapproved
source”) Whenthe factual details of the PSR are at issue, however, the court must satisfy itself
that the PSRbears the earmarks of derivation frddmepardapproved sources.ld. (quoting
Thompson421 F.3d at 285)d. at 472. Here, the co relied on the pre-plea report to determine
that Dennis previously had been convicted of at least fietery drug offenses in Maryland:
distribution and conspiracy to distribut@ controlled dangerous substanite Case No.
205286016 (“20050ffense”), possession ith intent to distributea controlled dangerous
substancen Case No. 1073030272007 offense”), and possession with intent to manufacture,
distribute, or dispense a controlled dangerous substance in Case No. 109(Q4R@Eb
offense”). GeeSent'gTr. 23; PrePlea 1 4, 9, 11, 1.7 Dennis argues that the 2005 offense
does notqualify asa predicate convictiohecause his guilty plegesulted in a disposition of
probation before judgment, which does not constiftonviction” under Maryland law

Dennis is correct on the law, but not on its application to his cHse.Maryland statute
providing for probation before judgmestiateshat a “court may enter judgment and proceed as
if the defendant had not been placed on probation” if the defendant violates a condition of
probation. Md. Code Ann., Crim. Prog.6-220(f); see alsdShilling v. State577 A.2d 83, 87
(Md. 1990) QuotingMyers v. State496 A.2d 312, 316 (Md. 1985)) (explaining that, under a

previous version of the statute, “probation before judgment is a conviction if the defendant

® Dennis does not argue that the rule for apglea report differs from the rule for a PSR where, as here, the court
proceeded directly to sentencing after accepting the defendant’s guilty plea.

" For the purposes of the ACCA, a “conviction” is definedstate law.Seel8 U.S.C. § 921(a)(20)Jnited States v.
Nash 627 F.3d 693, 696 (8th Cir. 2010). As not#ty ACCA enhancement requirdsee predicate convictions,
while the careepffender guideline requires two. Thuket2005 offense is not criticeo Dennis’s career offender
status. Even if it werdyoweverthe guidelines indicate that “[a] diversionary disposition resgiffiom a finding or
admission of guilt . . . in a judicial proceeding is counted as a sentenee&idd1.1(c) even if a cwiction is not
formally entered . . . .” U.S.S.G. 8 4A1.2(¢ge alsdJ.S.S.G. § 4B1.2 cmt. 3 (“The provisions of § 4A1.2 . . . are
applicable to the counting of convictions under § 4B1.1.").
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violates the probation order and judgment is then entered for the crime for which heehad b
previously found guilty”). According to thgre-plea report, that is exactly what happened here.
Dennis “pled guilty [to the 2005 offense]. . . and was granted 3 years Probation Before
Judgement (PBJ),but his probation subsequently was revokehd' [he]was sentenced to 3
years from January 27, 2009, concurrent wiiie [sentence in another casePrePlea T 4.)

In any casg both the government andennis have provided independeSthepard
approved documenthat corroborate the information in the gpéea report The government
attached certified copies of Dennis’s three statgrt convictions to its opposition to Dennis’s
motion for leave to supplement and request for appointment of couSseOgp. to Mot. Leave
to Supplement, Exs.-AC, ECF Nos. 86—-863.) And Dennis submitted, amg other records
transcript of stateourt proceedings before Judge George Russell 1l on June 9, 2009, which
shows that the courtentered judgment and sentenced Dennis to imprisonmerail dihree
offenses at isswethe 2005 offense, the2007 offense, andhe 2009 offense-pursuant to an
agreement between Dennis and the statevhich Dennis pled guilty to the 2007 and 2009
offenses and admitted to a violation of probatregardingthe 2005offense to which he
previously had pled guilty (SeeMot. Leave to Supplement, Ex. B (“6/9/(&ate Tr)) 5-6, 17—

19 007 offense), 1922 (2009 offense)22-23, 27, 2830 (20050ffense),ECF No. 842; see
alsoMot. Leave to Supplement, Ex. A (“1/19/07 State Tr.”), ECF No. 84-1 (2005 offgnse)

Thus, boththe pre-plea report andndependentShepardapprovedrecords confirmthat
Denniswas convicted ofhe three offenses upon which gentencingourt reliedin designating
him an armed career criminal and career offenddthough there is nindicationin the record

that the courtconsideredthe records of conviction ostatecourt transcripts at the time of

14



sentencing, any error is harmless, asdtbeuments conclusively show that Denwis conicted

of the requiredpredicate offenses.Reviewing courts argermitted to take judicial notice,
pursuant to Federal Rule of Evidence 201cairt recordd$rom prior proceedingthat were not
submitted to the sentencing couBeeUnited States v. McDonal®17 FedApp'x 255, 258 (4th
Cir. 2015)(“Nonetheless, teemowe any doubt created by McDonald’s factual cl@iegarding
the nature of his conviction], and because the accuracy of the state judgmentsdnnl the
addendum to the Government's brief is not disputed, we conclude that it is in the interest of
justice to take judicial notice of the judgment$ee Colonial Penn Ins. Co. v. G887 F.2d
1236, 1239 (4th Cir. 1989“We note that the most frequent use of judicial notice of
ascertainable facts is in noticing the content of court recor(latdmal quotation marks and
alteration omitted)

The emaining question is whether #gconvictions do, in factjualify as predicates for
ACCA and career offender purposes. Applying the modified categorical apprseeh,
Washington629 F.3dat 408,thereis no dispute thatachoffenseinvolvedcocaineor heroin,an
observation corroborated by the transcripts of Dennis’s state plea praysséstial/19/07State
Tr. 15-16; 6/9/09StateTr. 17-19 19-22). The elements of those crimase identical to those of
the generic offense described in th€ CA, seeMd. Code Ann., CrimL. 8§ 5602, andoffenses
involving cocaine or heroimarefeloniespunishable bya maximum term of impr@ament of 10
years or more (specificallya maximum of 2@ears and at least 10 years for a second offense)
seeMd. Code Ann., CrimL. § 5608; see alsaVid. Code Ann., CrimL. 88 5101(z){aa), 5

402(c)(1)(xv), 5403(b)(3)(iv)? Accordingly, they constitute predicate offenses for the purposes

8 Unpublished opinions are cited for the soundness of teasoning, not for any precedential effect.
° As noted, intervening amendments to these provisions have not changedtk&ince for purposes of this
analysis.
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of sentencing mder the ACCA and the career offender guideline.

B. Alleyne

Alleyne held that under the Sixth Amendmentany fact that increases the mandatory
minimumis an ‘element’ [of the charged crime] thatst be submitted to the jury.” 133 S. Ct.
at 2155. Imrsodoing, it overruledHarris v. United Statesb36 U.S. 545 (2002), which had come
to the contrary conclusion. For the purpose of resolvirgyriation, the court will assuntbat
Alleyneapplies retroactively.

Dennis arguedirst that the court sentenced him on count | to a mandatory minimum
sentencef 20 years, premised on a conspirexylistribue quantities of drugs greater thahat
he acknowledged possessing in his plea, in violatioth@fSixth Amendment as construed in
Alleyne Not so. On count I, the court sentenced hina 804-monthterm under 21 U.S.C.
§841(b)(1)(C), a determinatiotimat was not premised on his participation in a conspitacy
distributea specifiedquantity ofcocaine base or heroinS€eJudgment ) Dennis expressly
acknowledged agreeing to distribute an unspecified quantity of drugs in his plaaeagre&ee
Sent’gTr. 16-17.) There is thus no violation @flleyne which reaffirmed a sentencing court’s
“discretion in selecting a punishment ‘within limits fixed by law.” 133 S. &t.2161 n.2
(quotingWilliams v. New York337 U.S. 241, 246 (1949)).

Dennisalsoargueghat the court sentenced him on the basis of prior convictions to which
he did not stipulate in his plea. Thatiguablycorrect but legally irrelevartf. Alleyne 133 S.
Ct. at 2160 n.1, expressly preserved the rule establishéthindarezForres v.United States
523 U.S. 224, 2471998), which “held that the Sixth Amendment permits a judge to find the fact

of a prior conviction by a mere preponderance of the evidence, even if thirifses the

% Dennis’s counsel agreed at sentendhag he qualified as a career offendeBedSent'g Tr. 18, 24.)
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statutory maximum or minimum penalty for the curreffense,” United States v. McDowell
745 F.3d 115, 123 (4th Cir. 2014) (summarizilgnandareztorreg. “Almandarezforres
remains good law.” Id. at 124. The courthus did not violate the Sixth Amendment by
sentencing Dennis on the basis of prior convictions to which he dekpogsslystipulateduring
his guilty plea

C. Other Claims

Dennisargues that the court may grant him relief despite the Fourth Circuit’'s daecisio
Whitesideand Foote'* In Whiteside the Fourth Circuit refused to equitably toll a § 2255
petition wherechanges in circuit precedent meant tthe defendant no longer qualified as a
career offender. 649 F.3d at 187. Hoote the Fourth Circuit held that claims relatedthe
application of the career offender guideline are not cognizable under § 2255. 784 F.3d at 940.
Dennis concedes that these decisions affect his career offender argumergsyffars keveral
alternative paths to relief. For example,unges the courtio grant relief under 28 U.S.C. § 2241
on the basighat his designation as an armed career criminal and career offendentenstit
miscarriage of justiceHe also relies oknited States v. Newbgl@91 F.3d 455 (4th Cir. 2015),
for the principle tha a defendantvho is incorrectly sentenced as an armed career criminal, and
thus receives longer sentence the lamthorizes, is entitled to resentencing.

Each of Dennis’'stheories requireghe court toconclude thathe was incorrectly
categorized as an armed career criminal or career offerfetarthe reasondiscussed above,

howeverthere was no error in this classificatiomhus,none of the remaining claims entitle him

1 Because Dennis’s remaining claifad on the merits, the court need not consider the government’s angtimae
they are procedurally defaultaed timebarred
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to relief?

[11. Certificate of Appealability

After a district court deniethe entirety of a motion under 28 U.S.C. § 2255, a prisoner
may appeal that decisioonly if a “judge issues a certificate of appealability.” 28 U.S.C. 8
2253(c)(1)(B);see alsd~ed. R. App. P. 22(b)(1). Accordinghjil'he district court must issue or
deny a certificate of appealability when it enters a final order adverde tapplicant.” Rule
11(a), Rules Governing Section 2254 & 2255 Proceedings in the United States Distiist Cour

A certificate of appealability ay issue “only if the applicant has made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Where, as here, a
district court rejects on the merits a prisoner’s claims, that standard is met ifishaepr
“demonstratps] that reasonable jurists would find the district court's assessment of the
constitutional claims debatable or wronggnnard v. Dretkeb42 U.S. 274, 282 (2004guoting
Slack v. McDanigl529 U.S. 473, 484 (2000)pr that “the issues presentate adequate to
deserve encouragement pooceed further,Miller-El v. Cockrel] 537 U.S. 322, 37 (2003)
(citing Slack 529 U.S. at 484). Dennsstlaims do not meet that standard. Accordingly, no
certificate of appealability will issue.

CONCLUSION

For the reasons stated abp@ennis’s§ 2255 motion will be deniedhe motion for
equitable tolling will be denied as motthe motion for leave to supplement will be granted, but
its arguments rejected as a basis for reliefyéggiest for appointment of cowsvill be denied

and a certificate of appealability will not issue.

12 As the government notes, Dennis’s sentence on count |V, possessifireafa by a convicted feloris
concurrent withand shorter than, his consecutive sentences on count |, conspirasgéswith intent to
distribute cocaine base and heroin, and count V, possession of a finfarthérance of a drug trafficking crime
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A separate order follows.

5/5/17 N

Date Catherine C. Blake
United States District Judge
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