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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HERBERT JONES, et al. *

Plaintiffs

V. CIVIL NO. JKB-13-535
HOFFBERGER MOVING
SERVICES LLC, etal. *

Defendants

* * * * * * * * * * * *

MEMORANDUM

This action was brought by Plaintiffs Herb Jones, Joseph Jones, Rodney McFadden,
and Raymond Green (collectively “Named Pldist) against Hoffberger Moving Services LLC
(“HMS”), Margaret A. Hoffberger, and Miael S. Hoffberger (collectively with HMS,
“Defendants”) (1) as a putasvcollective action for failing to pay wages due under the Fair
Labor Standards Act ("FRA”), 29 U.S.C. 88 206t seq. on behalf of the Named Plaintiffs and
similarly situated employees difie Defendants; and (2) as aation on behalf of the Named
Plaintiffs only for violationsof the Maryland Wage Paymieand Collection Act “MWPCA")
and the Maryland Wage and Hour Law (“MWHL")SdeSecond Amend. Compl., ECF No. 47.)
Now pending before the Court is Defendamtgition for summary judgment (Def. MSJ, ECF
No. 132), Plaintiffs’ cross-motion for summajydgment (Pl. Cross-MSJ, ECF No. 137), and
Plaintiffs’ motion to strike Defedants’ affidavits (ECF No. 140). The issues have been btiefed

and no hearing is required, Lédaule 105.6. For the reasoegplained below, Defendants’

! The parties’ cross-motions for summary judgment were briefed in ECF Nos. 132, 137, 143, and 147. Plaintiffs’
motion to strike Defendants’ affidavits was briefed in ECF Nos. 140, 142, and 144.
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motion for summary judgment is GRANTED IRART and DENIED IN PART, Plaintiffs’
cross-motion for summary judgment is DENIEAS MOOT, and Plaintfs’ motion to strike
Defendants’ affidavits is DENIED.

A.  BACKGROUND?

HMS is a “commercial moving and stomgompany,” and Mickel and Margaret
Hoffberger are its co-owners. (Second Amend. Compl. 11 8-10.) Plaintiffs are current and
former HMS employees who have worked primagaly “helpers,” responsible for loading and
unloading Defendants’ trucksld( 1 8, 13.)

During the now contested period of employmd@&taintiffs would travel to HMS jobsites
and were paid hourly to move “furniture, boxaad other materials” for Defendants’ clients—
“‘commercial, non-profit, and gowemental businesses.ld( 1 5, 30.) To transport employees
to jobsites, Defendants offered a van sexvevery morning from the HMS warehouse to
jobsites. HeePl. Cross-MSJ at 21.) If employees wishieduse Defendanty¥an service, they
were required to arrive at the warehouse titna specified by the company’s dispatched.)(
Occasionally, employees who had arrived atviaeehouse to use Defendants’ van service were
asked to load moving equipment, “such as dsllicrates, padding, and masonite floor covers,”
onto the moving trucks.ld.) Plaintiffs were compensated for such work time if Plaintiffs filled
out timesheets indicating that they had done warehouse waee generally idat 27-29.)

Plaintiffs contend, however, that theyvbeaspent regular and substantial amounts of

additional time working for Defendants withoubper compensation, in violation of the FLSA.

2 When considering a motion for summary judgment, the facts and the inferences to be drawn thezefrkem in

the light most favorable to the party opposing the motion for summary judgrBeott v. Harris 550 U.S. 372
(2007);1ko v. Shreve535 F.3d 225, 230 (4th Cir. 280 Because the parties hdiled cross-motions for summary
judgment, the Court must cader each motion separately on its own metit® determine whether either of the
parties deserves judgment as a matter of lavwRdssignol v. Voorhaa816 F.3d 516, 523 (4th Cir. 2003) (quoting
Phillip Morris Inc. v. Harshbarger122 F.3d 58, 62 n.4 (1st Cir. 1997)). Having considered the motions, the Court
is of the opinion that Defendants are entitled to partidgjoent as a matter of law. Accordingly, the facts and
inferences to be drawn therefrom are taken in the light most favorable to the partpgppesnotion, Plaintiffs.
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Many employees spent unpaid time at the warehouse each morning, waiting to be transported to
jobsites. While waiting, Plaintiffs would somes be assigned to particular jobsites for that
day (Second Amend. Compl. T 38), and Pl#&mtivould sometimes help load trucks with
moving equipment, but without siony the warehouse time sheet.l. @ross-MSJ at 24.) In all
instances, Plaintiffs were notropensated for warehouse waiting time.

In addition, Plaintiffs wergypically not compensated foratrel time from the warehouse
to jobsites. (Second Amend. ComHl40.) Plaintiffs also come that in using Defendants’ van
service, vans would regularly arrive at jobsitégproximately thirty minutes before Defendants’
moving trucks. (Pl. CrosstSJ at 33.) Plaintiffs argue thtitey were directed only to log their
start time after the moving truck had arrived, andwvere not compensated for wait time at the
jobsite. (d.) Finally, Plaintiffs were not compensated for time spent traveling back to the
warehouse to pick up paycheckdd. @t 34.)

Defendants filed a motion for summary jmagnt on October 62014. (Def. MSJ.)
Plaintiffs filed a response iopposition and a cross-motion feaummary judgment on November
7. (Pl. Cross-MSJ.) Defendants filed a reggoto Plaintiffs’ cross-motion on December 12
(ECF No. 143) and Plaintiffs filed a reply danuary 20, 2015 (ECF No. 147). Plaintiffs also
filed a motion to strike Defendants’ affidavits on November 21, 2014. (ECF No. 140.)
Defendants filed a response on December 5 (ECF No. 142) and Plaintiffs filed a reply on
December 16 (ECF No. 144).

B.  THE PARTIES’ CROSS-MOTIONS FOR SUMMARY JUDGMENT (ECF Nos.
132 and 137)

1. Legal Standard
“The court shall grant summajudgment if the movanth®ws that there is no genuine

dispute as to any material faatd the movant is entitled to judgnt as a matter of law.” Fed.



R. Civ. P. 56(a),Celotex Corp. v. Catrett477 U.S. 317, 322 (1986) (citing predecessor to
current Rule 56(a)). The burden is on theving party to demonstrate the absence of any
genuine dispute of material faciAdickes v. S.H. Kress & Ca398 U.S. 144, 157 (1970). If
sufficient evidence exists forraasonable jury to render a vietdn favor of the party opposing
the motion, then a genuine dispute of matedat fs presented and summary judgment should be
denied. See Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). However, the “mere
existence of a scintilla of evidea in support of the [opposing padyposition” is insufficient to
defeat a motion for summary judgmend. at 252. The facts themselves, and the inferences to
be drawn from the underlying factaust be viewed in the liglmost favorable to the opposing
party, Scott v. Harris 550 U.S. 372, 378 (2007)ko v. Shreve535 F.3d 225, 230 (4th Cir.
2008), who may not rest upon the mere allegatiorenials of his pleadg but instead must, by
affidavit or other evidentiary showing, set ougsiic facts showing a genuine dispute for trial,
Fed. R. Civ. P. 56(c)(1). Supporting and oppgsaffidavits are to be made on personal
knowledge, contain such facts as would be admissible in evidence, and show affirmatively the
competence of the affiant to testify to the mattgated in the affidét. Rule 56(c)(4).
2. The FLSA and Portal-to-Portal Act

Congress enacted the FLSA1i38 to establish a federalmmum wage and to mandate
that employees be compensated for overtiéthin a decade, and in response to “a flood of
litigation,” Congress enactedehPortal-to-Portal Act.Integrity Staffing Solutions, Inc. v. Buysk
135 S. Ct. 513, 516 (2014). The Portal-to-Pohtet “preserved potential liability for working
time not made compensable by gant or custom but narrowdlle coverage of the FLSA by
excepting two activities that had been previpiieated as compensable” under the FL3BP,

Inc. v. Alvarez546 U.S. 21, 27 (2005). First, employers are not liable for an employee’s time



spent “walking, riding, or traveling to and from the actual place of pedoce of the principal
activity or activities which such employee is @oyed to perform.” 29 U.S.C. § 254(a)(1).
Second, employers are not liable for anptayee’s time spent on “activities which are
preliminary to or postliminary to said principal activity or activities, which occur either prior to
the time on any particular workday at whickclstemployee commences, or subsequent to the
time on any particular workday at which he @sassuch principal activity or activities.ld. 8
254(a)(2).

To determine an employer’s liability for ungavages and overtime, the key inquiry is
whether such activities are properly labeled “priatigctivities” under the Rtal-to-Portal Act.
The Supreme Court has interpreted the termnggpal activity” to “embrace|[] all activities
which are anntegral and indispensableart of the principal activities.'Steiner v. Mitche)I350
U.S. 247, 252-53 (1956) (emphasis addedgrnal quotation marks omitted).

In the near sixty years sin&teiner lower courts have attempted to give meaning to the
words “integral and indispensablleMany courts, including thedurth Circuit, introduced tests
that looked to whether such activities waegjuired by company policy, or whether they
predominantly benefited the employ&ee, e.gPerez v. Mountaire Farms, In®50 F.3d 350,
365-66 (4th Cir. 2011).

In December 2014, the Supreme Court seed the meaning of “integral and
indispensable,” and offered a more psecialbeit more restrictive, viewntegrity Staffing 135
S. Ct. 513. The Court rejectedste—like the one articulated Perez v. Mountaire650 F.3d
350—that had focused on “whether an emplagguireda particular activity” or “whether the
activity is for thebenefitof the employer.” Integrity Staffing 135 S. Ct. at 519. Instead, the

“test is tied to the productvwork that the employee é&nployed to perforrh Id. An activity is



only “integral and indispensable” to the performaatan employee’s principal activities if “it is
an intrinsic element of those activities and onihwhich the employee cannot dispense if he is
to perform his principal activities.fd.

The Supreme Court illustrated the applicatiortho$ test by reviewing its application to
the Court’s precedent: Employers are liabletifoe that battery plant workers spend showering
and changing clothes after working with toxic materi8iginer 350 U.S. at 249, 251, and for
time that meatpacker emplegs spend sharpening knivééitchell v. King Packing C9.350
U.S. 260, 262 (1956). In both cases, employers ¢aglmoinate the disped activity without
impairing their employees’ ability to work safely and efficientlgee Integrity Staffingl35 S.

Ct. at 518. In contrast, emplageare not liable for time &t poultry plant workers spenehiting

to don and doff protective gedBP, 546 U.S. at 42, or for timinat warehouse workers spend
waiting in line to gathrough a post-shitecurity screenindntegrity Staffing 135 S. Ct. 513. In
these cases, an employer could dispose ef disputed activity whout impairing their
employees’ ability to perform the work they wemaployed to perform

An employer may be liable for unpaid work evéactivities are not fand to be integral
and indispensable to an employee’s principafrkwo The Portal-to-Portal Act also imposes
liability on an employer for unpaid compensatiohslich activity is compensable by either—(1)
an express provision of a written monwritten contract . . . ; or (2) a custom or practice . . . .”
29 U.S.C. § 254(b).

In assessing whether Defendants violatieel FLSA, the Court W consider each of
Plaintiffs’ claimed categories of unpaid worksaoccession. The Court will first assess whether
such time is exempted under 8§ 254(a) of theakoo-Portal Act by ddng whether the claimed

unpaid work is Plaintiffsprincipal activity, or if the work isintegral and indispensabl® the



performance of such principal activities. If not, the Court will assess whether such work is
nonetheless compensable under 8§ 254(b) of the PorRital Act, if the employer is party to a
contract or has developed a custom whicadades compensation regardless of Plaintiffs’
principal activities.

3. Application of § 254(a) ofthe Portal-to-Portal Act

Plaintiffs contend that Oendants violated the FLSAby failing to compensate
employees for the following time: (1) wait time at the warehouse each morning before traveling
to jobsites; (2) travel time dm the warehouse to jobsites; (Bait time at the jobsite before
moving trucks and moving equipment had arriveatj] (4) travel time—after completing work at
a jobsite—to pick up paychecks at the warehouse.

As a threshold matter, the Coudmolds that no reasobke jury could find that Plaintiffs
wereemployedo wait at the warehouse, travel to jobsiteait at jobsites, or pick up paychecks.
See Integrity Staffingl35 S. Ct. at 518 (notingt the outset that Ingeity Staffing “did not
employ its workers to undergo cgity screeningsbut to retrieve products from warehouse
shelves and package those products”). InsteadntPls were employed “to load and unload
Defendants’ trucks” for Diendants’ clients. §eeSecond Amend. Compl. 1Y 8, 13.) This
holding is not fatal to Plairfts’ claims for unpaid wages, hawver. The Court now assesses
each alleged unpaid time, considgrwhether these activities argegral and indispensabl®
the job of loading and unloadirgefendants’ trucks for Defendahtclients, and thus whether

they are compensable under the FLSA.

% Both parties briefed only liability under the FLSA, witle taxception of two conclusory footnotes stating that the
MWPCA and MWHL parallel the FLSA’s caselawsgePl. Cross-MSJ at 35 n.24; ECF No. 143 at 5 n.1.) In light

of the parties’ insufficient treatment of this complicatedtter, and especially cadering the Supreme Court’s

recent jurisprudence imtegrity Staffingthe Court is not convinced thetate claims under the MWPCA and

MWHL are perfectly aligned with the FLSA. Therefore Plaintiffs’ and Defendants’ motions for summary judgment
are denied to the extent that they sought a detatimmof liability under the MWPCA and MWHL, and the Court

will order further briefing on this question.



“Whether an activity is preliminary opostliminary to principal activities for the
purposes of 8 254(a)(2) of the Portal-to-Portat i&ca mixed question of law and fact because
the precise nature of the employee’s duties is a question of fact, while application of the FLSA to
those duties is a question of lawBaker v. Barnard Const. Co., Ind46 F.3d 1214, 1216 (10th
Cir. 1998) (citingBarrentine v. Arkansasdst Freight Sys., Inc450 U.S. 728, 743 (1981)). In
reviewing the parties’ cross-motions for summary judgment, the Court will first assess whether
Plaintiffs’ allegations of unpaitvork time are categmally exempt under the FLSA as a matter
of law. If the Court does not so find—ifstead Plaintiffs’ alleged unpaid work tinseuld be
considered a principal activity as a matter af-tathe Court will consider whether there exist
genuine issues of matatifact such that judgment asratter of law would be premature.

a. Wait time at the warehouse

Plaintiffs are not entitletb compensation for time spent waiting at the warehouse before
traveling to jobsites. Crucigll Defendants “could have eliminated the [wait time] altogether
without impairing the employees’ #ity to complete their work,” and thus Plaintiffs’ wait time
is notindispensable Integrity Staffing 135 S. Ct. at 518. Withowtaiting at the warehouse
each morning, Plaintiffs would have still beerleatp load and unload Defendants’ trucks for
Defendants’ clients—the job Plaiffi¢ were employed to perform-by arriving directly at the
jobsites.

Granted, evidence suggests that Defendants relied on and benefitted from Plaintiffs’
presence at the warehouse; Defendants usedhtifs’ availability to reassign jobsite
assignments or to direct empéms to perform warehouse worlSeg generallyl. Cross-MSJ at

26-32.) Further, evidence suggests that employese virtually required to use Defendants’



van service, and so Plaintiffs had no chdicg to wait at the warehouse each mornin§eg(
generallyid. at 20-26.)

These facts do not aid Plaiffgi claims, though. The SuprenCourt expressly directed
that courts should neither consider simplyh&ther the activity is for the benefit of the
employer,” nor should courts focus “on whether an emploggquired a particular activity.”
Integrity Staffing 135 S. Ct. at 519. Instead, “[t]he intalgand indispensabkest is tied to the
productive work that the employeeamployed to perforth 1d. Taking the facts in the light
most favorable to Plaintiffs, no reasonable joould find that Plaintiffs’ time spent waiting at
the warehouse each morning is integral and indispensable to loading and unloading moving
trucks for Defendants’ clients, and thus tigit time is not compensable under the FLSA.

Accordingly, Plaintiffs’ cross-motion fo summary judgment will be denied, and
Defendants’ motion for summary judgment will eanted, on the issue of pre-travel warehouse
wait time. This holding extends to time spevditing at the warehouse: (a) before Plaintiffs
performed warehouse work; and (b) on thosmasions where Plaintiffs were paid for
subsequent travel time.

That holding aside, Plaintiffs have raised genuine issues of material fact as to whether all
employees were compensated for time spent workirige warehouse. Pladiifis allege that, on
occasion, individuals would loathoving trucks with moving quipment without being paid.
(SeePl. Cross-MSJ at 28-29.) This occasionarehouse work was not “the productive work
that the employee [was] employed to perforinfegrity Staffing 135 S. Ct. at 519, and so does
not justify compensation for all waime at the warehouse. But sugbrk is indeedntegral and
indispensable to the performance of Plaintiffshpipal activities, and Plaintiffs should have

been compensated accordingly.



Both parties agree that some employeesild/ occasionally do work at the warehouse,
lifting equipment into the moving trucks Sé€ePl. Cross-MSJ at 28-29ECF No. 143 at 14-16.)
Both parties also appear to agree thaplegees were compensated for warehouse &srlong
asthey filled out warehouse workntesheets according to company polic$edPl. Cross-MSJ
at 28-29; ECF No. 143 at 14-16The parties disagree, howevabout whether Defendants are
liable for unpaid compensation where Plaintdfiegedly worked in the warehouse but failed to
fill out a warehouse work timesheet. The Cduotds that both Defendés’ and Plaintiffs’
motions for summary judgment will be deniedtbrs issue because genairssues of material
fact remain.

Plaintiffs should be compensated for time spent lifting and ic@ymnoving equipment
onto trucks regardless of whetHlaintiffs followed Defendantsime keeping protocol. Under
the FLSA, “[w]ork not requested but sufferedparmitted is work time.” 29 C.F.R. § 785.11. If
[the employer knows or has reason to believe (i@ employee] is continuing to work|, then]
the time is working time.”ld.; see also Bailey v. Cnty. of Georgetowd F.3d 152, 157 (4th
Cir. 1996) (“In order to be dible for overtime wages under the FLSA, an employer must have
‘knowledge, either actual or constructive, of flhavertime work.” ” Further, Plaintiffs are
entitled to subsequent travain if they performed work dhe warehouse under the continuous
workday rule: “the compensable workday beginthwhe first ‘principal activity’ of a job and
ends with the employee’s last ‘principal activity.’ Perez 650 F.3d 350, 363 (4th Cir. 2011).
For these reasons, Plaintiffs’agih for pre-travel warehouse vkotime survives Defendants’

motion for summary judgment, and will bebgect to further fact-finding at tridl.

* As suggested by Defendants, ECF No. 143 at 15-16, the Court expects to be briefed on wheghétaintitfs
remain similarly situated with regard to Plaintiffs’ clafor pre-travel warehouse work to further justify this
collective action.
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b. Travel time from the warehouse to jobsites

Plaintiffs are not entitled to compensatifan travel time to and from the warehouse,
unless Plaintiffs performed a principal activitygorto such travel. Commuting time is expressly
exempted from the FLSA by § 254(a)(1) of the Rletv-Portal Act. This is so even where
employees are dependent on emplgy®vided transportation. IRalph v. Tidewater Constr.
Corp, 361 F.2d 806 (4th Cir. 1966), a constructtmmpany employed a group of engineers and
ironworkers to build bridges and tunnels across the Chesapeake Bay. The employees “had to
have transportation from the shore to their plamework in the Bay,” but the Fourth Circuit
noted that this “travel time was within 8§ 4(a)”"tbe Portal-to-Portal Act.Thus the construction
company was not liable for travel timdd. at 808-09. Likewise, Dendants in the instant
matter are not liable for travel time solely because some, or perhaps most, employees believed
they were required to uggefendants’ van service.

Plaintiffs rely on 29 C.F.R. § 785.38 to Welstheir claim for travel time, which in
relevant part states: “Where an employee guired to report at a meeting place to receive
instructions or to perform other work there, ompiok up and to carry tools, the travel from the
designated place to the work place is parthef day’'s work . . . .” 29 C.F.R. § 785.38. The
Court has carefully considerdtlis language, and finds that gives further meaning to the
Supreme Court’s reasoning integrity Staffing The regulation illusttes one example of an
integral and indispensable activity, one that would be compensable as a principal activity. The
facts in the instant matter are distinguishable, however.

No reasonable jury could fintthat Plaintiffs were required to meet at the warehdase
receive instructions Rather, Plaintiffs were given jodssignments the afternoon before each

workday, 6ee, e.g.ECF No. 137-12 at 1; ECF No. 133-at 3; ECF No. 137-14 at 66-67, 69,
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77), and some employees testified that theyewadlowed to go directly to jobsites without
Defendants’ objectionsée, e.g.ECF No. 137-15 at 6; ECF No. 137-19 at ZE5CF No. 137-23
at 1). Similarly, no reasonable jury could fincathPlaintiffs were required to meet at the
warehouseo perform work As discussed in Section B.Zaprg Defendants only sporadically
asked helpers to perform warehouse work. Instekdntiffs were only rquired to meet at the
warehouse, if at all, to take advantage ofdddants’ van service, aactivity which is not
covered by 29 C.F.R. § 785.38.

For these reasons, the Court will deny miéfs’ cross-motion for summary judgment,
and grant Defendants’ motion feummary judgment, as they gart to Plaintiffs’ claims for
travel time, with one narrow exception. Plaintiffey still seek unpaid travel time wages for
those employees who worked in the warehouderbetraveling to johses, as discussed in
Section B.3.aupra

c. Wait time at jobsites

There are genuine issues of material fast to whether Plaintiffs were properly
compensated for time spent at the jobsite eaoming, waiting for Defendants’ moving truck
and equipment to arrive. Plaintiffs allege that the employee transport vans would regularly
arrive at jobsites well before the moving trutkat carried equipment, and employees could not
begin work without equipment.SéePI. Cross-MSJ at 33-34.) Defendants have contested this
allegation and claim that Plaintiffgere paid as soon as they aed at the jobsite, regardless of
the moving truck’s presenceS€eECF No. 143 at 21-22.)

The Court finds that Plaintiffere entitled to be paid the moment they arrived at the

jobsite if they arrived by Defendants’ van seevicOnce employees arrived at the day’s jobsite,

® The relevant portion of this deposition also includeslinissible testimony about @st the deponent overheard.
Regardless, the testimony does not present a genuine igsateoifal fact as to whether Plaintiffs were required to
meet at the warehous@receive instructioner to perform work
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Plaintiff's time spent waiting became a pripal activity, integral and indispensable to the
performance of the work that Plaintiffs were@ayed to perform. Plaintiffs were “engaged to
wait,” a compensable activitySee29 C.F.R. § 790.7(h) (citin§kidmore v. Swift & Cp323
U.S. 134 (1944). In contrast, where Plaintiffgited at Defendants’ warehouse before traveling
to jobsites, Plaintiffs were mely “waiting to be engaged.See id. Beyond these holdings, the
guestion of whether Plaintiffs were adequatadynpensated presents a question for a factfinder
to consider at trial. For these reasonshldefendants’ and Plaiffi’ motions for summary
judgment will be denied on the igsof unpaid wait time at jobsites.
d. Time spent picking up paychecks

Plaintiffs are not entitled to compensatifor time spent collectip paychecks. Such
activity is squarely within the definition of an exempt, postliminary activity under the Portal-to-
Portal Act. See29 C.F.R. 8 790.7(g) (“Other types of adias which . . . when performed under
the conditions normally present, would be considered ‘preliminary and postliminary’ activities,
include . . . waiting in line to oeive pay checks.”). Plaintiffs present no evidence or authority to
suggest that the instant action is unique cameg to “the conditions normally presentld.
Thus, the Court holds that no reasonable junyla find that time spent picking up paychecks is
integral and indispensable to thverk Plaintiffs were employed tperform. For this reason, the
Court will grant Defendants’ motion for summggudgment on Plaintiffs’ claim for unpaid time
spent picking up paychecks.

4. Application of 8 254(b) ofthe Portal-to-Portal Act
Plaintiffs argue, in the alteative, that Defendants are liakflor unpaid travel time based

on a contract, custom, or practice pursuant to 8l95f(the Portal-to-Portal Act. After careful
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review, the Court holds that neasonable jury could find that the activities in question are
compensable by contract, or by custom or practioder 8 254(b) of the Paitto-Portal Act.

First, there is no written or nonwritten caaatt. Plaintiffs bas¢heir argument under 8
254(b)(1) on a discretionary pojiarticulated in DefendantsApplication for Employment,”
which in relevant part states that “[a]uthorizing travel time for a specifioMilbbe at the
discretion of the sales person responsible for jble and will be acknowledged in writing.”
(ECF No. 137-12 at 3 (emphasis added).)febgants’ “General Conditions of Employment”
confirms the discretionary natucé Defendants’ travel comperigm policy: “Travel time will
be limited to job sites at extreme distances. Authorizing travel time for a particulaitljpbb at
the discretionof a designated HMS employee or théesmen responsible for the job.” (ECF
No. 137-13 at 4 (emphasis added)lhdeed, the parties argugbhave an express contract
barring compensation for travel time. Second, thisrao evidence touggest that Defendants
had cultivated a custom or practice of compensating for travel t@ieSec’y of Labor, U.S.
Dept. of Labor v. E.R. Field, Inc495 F.2d 749, 751 (suggesting that an employer may have
established a custom or practice of compensatingaak| timeto and fromjobsites through its
“willingness to pay for the [one-way] trip to the jobsite”) (emphasis added). There is no genuine
issue of material fact on this matter. For thesasons, Plaintiffs’ claim for unpaid travel time
fails under § 254(b) as a matter of law, andebdants’ motion for summary judgment will be
granted on this particular issue.

5. Summary of Findings Underthe Portal-to-Portal Act

Taken together, Plaintiffs case will berrmaved substantially by éhCourt’s holdings.

Plaintiffs may continue to seek compensatianifisgtances where employees were not paid while

working at the warehouse, and also for those saimgloyees’ subsequent travel time. Further,
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Plaintiffs may continue to seek compensation for wait time at jobsites, when Defendants’ moving
trucks were delayed. Aside from these rammg claims, Defendants’ motion for summary
judgment on Plaintiffs’ FLSA claims is granted.

6. Claims Against Margaret Hoffberger

Defendants’ motion for summarjudgment also seeks to dismiss all claims against
Margaret Hoffberger, on the theory that Ms. Heffiper is not an “employer” within the meaning
of the FLSA, MWPCA, or MWHL.

The FLSA treats as an employer Yigmerson acting directly or indirectly in the interest of
an employer in relation to an employee.” 29 U.S.C. § 203(d). The FLSA'’s provisions “should
be broadly interpreted and apgal to effectuate its goalsPurdham v. Fairfax Co. Sch. B&37
F.3d 421, 427 (4th Cir. 2011), which includes th&nt “to lessen, so far as seemed then
practicable, the distsution in commerce of goods producunder subnormal labor conditions”
by eliminating low wages and long houRsjtherford Food Corp. v. McComB31 U.S. 722, 727
(1947). However, courts must alssspect the corporate form, aawd officer of a corporation is
not necessarily an employer for FLSA purpos€aseres v. S&R Mgmt. C@012 WL 5250561,
at *3 (D. Md. 2012). The test of whether arqgmn is an employer therefore depends on the
“economic reality” of that indidual’s status in the workpladeGionfriddo v. Jason Zink769
F. Supp. 2d 880, 890 (D. Md. 2011). As this Court has previously explained,

[a] consistent factor in cases from otlkecuits has been @pational control over

the individuals claiming to have beemployees. The Second Circuit has noted

the relevant factors to consider inclutiavhether the allged employer (1) had

the power to hire and fire the employe€® supervised ahcontrolled employee

work schedules or conditions of employrg3) determined the rate and method

of payment, and (4) maintad employment records.” "Herman v. RSR Sec.
Servs. Ltd.172 F.3d 132, 139 (2d Cir. 1999). Tleaurt also observed that none

® This “economic reality” test also determines whether a person is an employer pursuant to theN&weiLy.
Runnels967 A.2d 729, 770 (Md. 2009), and the MWP@&mpusano v. Lusitano Constr. LL%5 A.3d 303 (Md.
Ct. Spec. App. 2012).
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of the four factors is disptve and that a court shoulcbnsider the totality of

circumstances.ld. However, theHerman opinion further noted that it is not

necessary to employer status to mmnemployees continuously. Instead,

“[c]ontrol may be restricted, axercised only occasionallyId.

Speert v. Proficio Mortg. Ventures, LL2011 WL 2417133, at *3 (D. Md. 2011).

Ms. Hoffberger is the majority owner and maging member of HMS. (Dep. of Margaret
Hoffberger, ECF No. 137-10, at®) Moreover, Michael Hoffbergeestified that Margaret had
the power to overrule Michael’'s decisions, though she never exkthat authority. (Dep. of
Michael Hoffberger, ECF No. 137-at 38-39.) Ms. Hoffberger s testified that she signed
employee paychecks up until 2012, when HMS switahest to a “payroll cards” system. (Dep
of Margaret Hoffberger at 6.)

On these facts, the Court finds that therestexan issue of material fact as to Ms.
Hoffberger's “operational control” over HMS’ employees. Thus, Defendants’ motion for
summary judgment to dismiss all claims against Ms. Hoffberger will be denied to allow for
further fact-finding at trial.

7. Plaintiffs’ Claims for Overtime Wages

Plaintiffs seek summary judgment on claimsated to Defendants’ failure to pay
overtime from 2010 through 2012. &lparties seemingly resolvehis very ssue through a
proposed “Stipulated and Agreed Partial Judgment” (ECF No. 109), which was approved by the
Court on April 24, 2014, (ECF No. 118). NoWwlJaintiffs make a surprising, although not
implausible, allegation that the Offer of Partiadgment did not fully resolve Plaintiffs’ claim
for unpaid overtime wages as to all Plaintiffelaall Defendants. Certainly, it would be odd to
settle claims in this piecesal fashion, but not impossible.

If truly in dispute, as it apgars to be, then the Court sees alternative other than to

allow additional discovery, followed by briefy on the question of whether Michael and
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Margaret Hoffberger were ever liable in thpersonal capacity, and if so whether they remain
liable after the Court approved tparties’ offer of partial judgment, on this narrow claim for
unpaid overtime wages.

C.  PLAINTIFFS’ MOTION TO STRIKE DEFENDANTS' AFFIDAVITS (ECF
No. 140)

Plaintiffs filed a motion to strike the entiretf four of Defendars affidavits, arguing
that each affidavit contained conclusory statements and also contradictory testimony. (ECF No.
140.) The Fourth Circuit has lited the value of comgsory or contradictory affidavits by
holding that “[a] genuine issue afaterial fact is not created wigethe only issue of fact is to
determine which of the two conflicting versiookthe plaintiff's testimony is correct.Barwick
v. Celotex Corp.736 F.2d 946, 960 (4th Cir. 1984). Thiarstard has come to be known as the
“sham affidavit” rule. “Applicéion of the sham affidavit rulat the summaryudgment stage
must be carefully limited to siaions involving flat contraditions of material fact.” Elat v.
Ngoubeneg993 F. Supp. 2d 497, 528 (D. Md. 2014).

The Court need not wade into whether Deferslaaitidavits are impemissible, though.
The issue is moot because the Court took allsfactthe light most favaible to Plaintiff, as
noted in footnote Zupra In doing so, the Coudisregarded Defendants’ affidavits without
reaching Plaintiffs’ allegations & the affidavits are improper.Even addressing Plaintiffs’
contentions directly, the Court would find it ingper to strike Defendants’ affidavits in their
entirety. While components of the affidavitgy border on conclusory, the Court finds no “flat
contradictions” of material fast Regardless, the questionn®ot and the Court’s holdings

would be unchanged with or without catesration of Defendants’ affidavits.
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D. CONCLUSION
Accordingly, an order shall issue GRTING IN PART AND DENYING IN PART
Defendants’ motion for summajydgment (ECF No. 132), DENXIG Plaintiffs’ cross-motion
for summary judgment (ECF No. 137), and DENNG AS MOOT Plaintiffs motion to strike

Defendants’ affidavits.

DATED this 24th day of March, 2015.

BY THE COURT:

/s/
James K. Bredar
UnitedState<District Judge

18



