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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DAVID DEAN CAREY
V. Civil Case No. ELH-13-684

COMMISSIONER, SOCIAL SECURITY

* % X % X %

kkhkkkkkkkkkkk*k

REPORT AND RECOMMENDATIONS

Pursuant to Standing Order 2014-01, the alreferenced case was referred to me to
review the parties’ dispositive cross-motionsdato make recommendations pursuant to 28
U.S.C. § 636(b)(1)(B) and Local Rule 301.5(b)(ix)have considered the parties’ cross-motions
for summary judgment, and Mr. Carey’s replgCF Nos. 13, 17, 18. This Court must uphold
the Commissioner’s decision if is supported by substantiavidence and ifproper legal
standards were employed. 42 U.S.C. § 405Qygig v. Chatey 76 F.3d 585, 589 (4th Cir.
1996);Coffman v. Bower829 F.2d 514, 517 (4th Cir. 1987). | find that no hearing is necessary.
Local R. 105.6 (D. Md. 2011). For the reasmet forth below, | recommend that the
Commissioner’s motion be granted andtthr. Carey’s motion be denied.

Mr. Carey applied for Supplemental Secutitigome on February 13, 2009, alleging a
disability onset date ougust 1, 2007. (Tr. 20)He later amended the onset date to February
13, 2009. (Tr. 183). His claim was deniedially on July 29, 2009, and on reconsideration on
April 9, 2010. (Tr. 75-80). An Administrativieaw Judge (“ALJ”) held a hearing on October
14, 2011, (Tr. 36-72), and subsequently deniedfiisrte Mr. Carey in a written opinion, (Tr.
17-35). The Appeals Council declined review. (I-6), making the ALJ’s decision the final,
reviewable decision of the agency.

The ALJ found that Mr. Carey suffered frothe severe impairments of affective

disorder, anxiety disorder, degerera joint disease in his left shaldr, and alcohahbuse. (Tr.
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22). However, the ALJ determined that Mr.r&a retained the residual functional capacity
(“RFC") to:

perform a full range of work at all exertional levels but with the following

nonexertional limitations: He cannot reach above head level with his non-

dominant upper extremityHe can never climb ladders, ropes or scaffolds. He

must avoid concentrated exposure totslufumes or smoke. He must avoid

unprotected heights. He is limited tocasional contact with co-workers and the

public. He is limited to unskilled work.The claimant’s activities of daily living

are mildly restricted, his social inteteons are moderately restricted, his

concentration, persistence and pace are ratelg restricted and he has had no

episodes of decompensation, for an extended duration.
(Tr. 24). After considering testimony from acational expert (“VE”), te ALJ determined that
Mr. Carey could perform work existing in sigicéint numbers in the national economy at both
the medium and light exertionaMels, and that he was not themef disabled. (Tr. 29-30).

Mr. Carey disagrees. He asseseveral arguments in suppofthis appeal: (1) that the
ALJ erred in evaluating his GAF scores; (2attthe ALJ assigned insufficient weight to the
opinions of four treating sourcasd assigned too much weighth@ opinions ohon-examining
physicians; and (3) that the ALJ failed to accoftont lifting restrictionsresulting from his
shoulder impairment. Each argument lacks merit.

Mr. Carey'’s first argument relates to the A& dinalysis of his GAF scores. Pl. Mot. 15-
19. Mr. Carey objects to the ALJ’s rejectionanf assigned GAF score 40 and his conclusion
that a GAF score of 50, which is the ceiling of tisevere” range, is “vgrclose to a finding of
moderate symptoms.” (Tr. 29). Regardlesss iwvell established that GAF scores are not
determinative of disability.See, e.g., Davis v. Astru€ase No. JKS-09-2545, 2010 WL
5237850, at *3 (D. Md. Dec. 15, 2010) (citing Rediddedical Criteria for Evaluating Mental
Disorders and Traumatic Brain Imyy 65 Fed. Reg. 50,746-01, 50764-65 (Aug. 21, 2000))

(noting that the SSA has specified that the G&6re does not correlate to severity requirements

in the mental disorders listings). Howevanthing prohibits an ALJ from considering GAF



scores as one component of a fulalgsis of the evidnce of recordSee, e.g., Kozel v. Astrue,
No. JKS-10-2180, 2012 WL 2951554, at *@0. Md. July 18, 2012) (citindrios v. Comm’r of
Soc. Se¢c444 F. App’x. 532, 535 (3d Cir. 201Hpward v. Comm’r of Soc. Se@76 F.3d 235,
241 (6th Cir. 2002)) (“[E]ven though a GAF scorenst determinative ofvhether a person is
disabled under SSA regulationsmay inform an ALJ’s judgment.”).In this case, Mr. Carey’s
GAF scores comprised only one small parttied overall evidence relied upon in the ALJ's
analysis of Mr. Carey’s mentdimitations. The ALJ cited ki Function Reports detailing his
activities, his treatment records from examioasi reflecting generally improved symptoms with
medication and consistent unsuccessful attemgdtadovork, his records indicating an ability to
study for a GED, and treatment notes showingcl bf consistent conlipnce with medications
and some drug seeking behavior. (Tr. 23-28).addition, while assigning little weight to the
opinions of a treating physician, Dr. Storch, Alel did not rely exclusively on the GAF scores
Dr. Storch found. Instead, the ALJ cited spedifeatment notes from D&torch’s records that
suggested that Dr. Storch’s extreme assessment of Mr. Carey’s functional capacity was
unwarranted. (Tr. 28-29). While | do not findyaerror in the ALJ's analysis of Mr. Carey’s
GAF scores, even if some error had beengmest would not warrant remand, because the
remainder of the ALJ’'s mental health aysa$ is supported by substantial evidence.

Next, Mr. Carey argues thtte ALJ erred by assigning tootl& weight to the opinions
of his treating sources and toauch weight to the opinions efon-examining physicians. Pl.
Mot. 19-35. From the outset, should be stated that this Court’s role is not to reweigh the
evidence or to substituies judgment for that of the ALJ, bsimply to adjudicate whether the
ALJ’'s decision was supported by substantial evidensee Hays v. Sullivar®07 F.2d 1453,

1456 (4th Cir. 1990). Here, the AlsXecision meets that standard.



The first source cited by Mr. Carey is hisensed clinical social worker, Ms. Elizabeth
White, who provided him with regular mentagdith counseling. (T 329-32). The ALJ
correctly notes that, as a social worker, Ms. Wisiteot considered to be “an acceptable medical
source.” (Tr. 28)see20 C.F.R. § 416.913(a). As such, M¢hite’s opinion could not be solely
relied upon to establish the etd@sce of a medically determinable impairment. SSR 06-03P,
2006 WL 2329939, at *3 (Aug. 9, 2006). Moreouvitie ALJ considered Ms. White’'s opinion
and assigned it “little weightfiot “no weight.” (Tr. 28).In fact, Ms. White’s opinion echoes
the ALJ's RFC assessment in many ways, as gqthat the most significant issues for Mr.
Carey are in the areas of work stresses andalstictioning. (Tr. 3281). Accordingly, the
RFC assessment limits Mr. Carey to unskilled work, and limits his contact with co-workers and
the public. (Tr. 24). The ALJ further notedat Ms. White’s opiran that Mr. Carey was
disabled was undermined by thedigal evidence showing Mr. Caraytepeated efforts to seek
employment. (Tr. 28-29). Contrary to MCarey’s assertion, the ALJ did not rely on his
unsuccessful work attempt to discredit Ms. Whitepinion. Pl. Mot. 225. In fact, the ALJ
made no reference, in connection with Ms. ik opinion, to Mr. Carey’s brief period of
employment in 2010. The ALJ’s alysis instead focused on MEarey’s persistent efforts to
find employment, suggesting that his social functioning inmpams were not as great as
believed by Ms. White. In light of the eviderated by the ALJ, the assignment of little weight
to Ms. White’s opinion was supported by substantial evidence.

Mr. Carey next protests thassignment of weight to ¢hopinions of three treating
physicians: Drs. Storch, Baat, and Kenna. Pl. Mot. 25-34A treating physician’s opinion
merits controlling weight only when two conditions are met: 1) it is well-supported by medically
acceptable clinical and laboratoryagnostic techniques; and 2) it is not inconsistent with other

substantial evidence in the recoB#®e20 C.F.R. 8 404.1527(c)(&praig, 76 F.3d at 590 (refined



by a later amendment to regulations as describdéitbyjan v. Massanayil41l F. Supp. 2d 601,
608 (W.D.N.C. 2001)). The ALJ provided th@paopriate analysis ih respect to each
physician’s opinion. As noted ab®wvin considering the opiniasf Dr. Storch, the ALJ provided
specific examples of Dr. Storch’s own treatmeotes that were “incgruous” with the opinion
he rendered.See(Tr. 28-29) (“For example, Dr. Storchimedical notes reflects the claimant’s
reports that his ‘medication work’ (Exhibt2F/3), and ‘I feel god, anxiety all gone and
depression better too’ (Exhibit 12F/21).”). TA&J also noted that MrCarey had reported to
Dr. Storch that he was reading a GED book aontemplating starting his own businesd.
The ALJ's conclusion that those notes undeedirDr. Storch’s suggestion that Mr. Carey
suffered from extreme difficulties in social furarting and marked deficiencies in concentration,
persistence, and pace, thersupported by substantial evidence.

The final two physicians, Drs. Bastein darKenna, both work at Peace of Mind
Counseling. That institution praled a letter stating & its policy is noto release treatment
notes. (Tr.513). While Mr. Carey correctly notiest there may, in fachave been examination
findings to support the physicians’ opinions, i thbsence of the prowos of the treatment
records, the ALJ could not assess whethese opinions were supported or unsupporgsk
generally20 C.F.R. § 404.1527(c)(3) (stagi that “[t]he more a medicaburce presents relevant
evidence to support an opinion, peutarly medical signs and baratory findings, the more
weight we will give that opinion.”).I agree with Mr. Carey’s contention that the ALJ’s assertion
that Dr. Bastein’'s assessment “appears to lepe:n based solely on the claimant’s subjective
statements,” (Tr. 29), is an unfair conclusion. Without the benefit of treatment notes, the ALJ
cannot determine the basis for any of the amions reached by Drs. Bastein and Kenna.
However, the mere fact that two physiciansnirthe same practicessued similar opinions,

which were consistent with orsnother but inconsigté with the treatment notes from other



physicians present in the file, doest increase the reliability dhose opinions. | find no fault,
therefore, with the assignment lgtle weight in light of theabsence of factual support for the
opinions.

Mr. Carey also suggests that the opini@ighe non-examining physicians should not
have been afforded substantial weighd. Once again, | concur with Mr. Carey’s position that
the ALJ’s statement that “the state agency wadbpinions are given sulasitial weight to the
extent they support a finding of not-disabilés both conclusory and unhelpfuld. However, |
disagree with Mr. Carey’s pos that the state agency physidaapinions should be afforded
less weight simply because thdil not consider sulegiuent developments the record. The
evidence cited by the ALJ, inding the resultef a February 2010 consultative examination by
a state agency physician, provided substhatimence on which the non-examining physicians
rested their opinions. (Tr. 26, 304-09). Ultimgtethile the ALJ did not provide a well-written
justification for the assignment of weight tihe state agency physicians’ opinions, the
justification can be readily ascertained from the remainder of the opinion, where the ALJ cited
treatment records showing only mild to moderate symptoms, relatively effective control of
symptoms by medication, some evidence of compliance with a treatment regime, and
participation in daily activities. (Tr. 26-27)Accordingly, | find no error in the assignment of
weight to the state agency doctors.

Mr. Carey'’s final argument is that the ALRFC assessment, which stated that he could
perform work “at all exertional {els,” did not consider lifting sdrictions resulting from his
shoulder injury. PIl. Mot. 3837. Specifically, Mr. Carey posjtsvork at the “very heavy”
exertional level can involvefting of objects weighing moréhan 100 pounds, with frequent
lifting and carrying of objects weighing 50 pounds or mdsee20 C.F.R. § 416.967(e). Work

at the “heavy” exertional level involves lifting up to 100 pounds, Mfitguent lifting and



carrying of objects weighing up to 50 poundSee20 C.F.R. 8§ 416.967(d). Mr. Carey, citing
record evidence noting that he cannot lift hig &m fully above his head, suggests that the
record fails to support his ability to lift weighasthose levels. PIl. Mo37 (citing Tr. 488, 493).
However, there are no lifting limitations evidéram the medical record. Moreover, there are
no indications that Mr. Carey wallhave any restrictions liftingith his right arm. The jobs
identified by the VE included several at the “light” exertional level, which requires lifting “no
more than 20 pounds at a time.'See20 C.F.R. 416.967(b); (Tr. 30). While | do not find
evidence in the record to substantiate an iitglih perform very heavy or heavy work, even if
Mr. Carey’s left shoulder injury imposes such a limitation, the error would be harmless because
he is capable of the light jobs identified by the VE.
CONCLUSION

For the reasons set forth abolegspectfully recommend that:

1. the Court GRANT Defendant’s Motion for Summary Judgment (ECF No. 17); and

2. the Court DENY Plaintiff’'s Motion for Sumary Judgment (ECF No. 13) and CLOSE
this case.

Any objections to this Report and Recommeimiegs must be served and filed within

fourteen (14) days, pursuant to FBd.Civ. P. 72(b) and Local Rule 301.5.b.

Dated: April 28, 2014 /sl
Stephanie A. Gallagher
United States Magistrate Judge




