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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

CHAMBERS OF 101 WEST LOMBARD STREET
STEPHANIE A. GALLAGHER BALTIMORE, MARYLAND 21201
UNITED STATES MAGISTRATE JUDGE (410) 962-7780

Fax (410) 962-1812

January 7, 2014

LETTER TO COUNSEL:

RE: Kathy Diane Faulders v. Commission&qcial Security Administration
Civil No. SAG-13-1148

Dear Counsel:

On April 19, 2013, the Plaintiff, Kathy Diarfeaulders, petitioned this Court to review
the Social Security Administration’s final decision to deny her claims for Disability Insurance
Benefits and Supplemental Security Income ("B5SI(ECF No. 1). | have considered the
parties’ cross-motions for summary judgmefECF Nos. 14, 16). | find that no hearing is
necessary. Local Rule 105.6 (D. Md. 2011). Ta&irt must uphold the decision of the agency
if it is supported by wbstantial evidence andtiie agency employed propkegal standards. 42
U.S.C. 88 405(g), 1383(c)(3ee Craig v. Chater76 F.3d 585, 589 (4th Cir. 1996) (superseded
by statute on other grounds). Under thahdsad, | will grant the Commissioner’s motion and
deny Plaintiff's motion. Thitetter explains my rationale.

Ms. Faulders filed her claims for Disahjl Insurance Benefits and SSI on July 7, 2009,
and July 8, 2009, respectively. (Tr. 137-46). 8Seged disability beginning on May 28, 2009.
Id. Her claim was denied initially on January 31, 2010, and upon reconsideration on August 19,
2010. (Tr. 67, 76-78). A hearingas held on October 31, 2011ftm@ an Administrative Law
Judge (“ALJ”). (Tr. 30-54). Following the aeng, the ALJ determined that Ms. Faulders was
not disabled during theelevant time frame. (Tr. 17-25)The Appeals Council denied Ms.
Faulders’s request for review, (Tr. 1-5), so #iel)’s decision constitutes the final, reviewable
decision of the agency.

The ALJ found that Ms. Faulders suffered from the severe impairments of panic disorder,
impulse control disorder, bipa disorder, personality digter, hypertension, hyperthyroidism,
and morbid obesity. (Tr. 19). Despite these impairments, the ALJ determined that Ms. Faulders
retained the residual functional capacity (“RFC”) to:

perform light work as defined in 20FR 404.1567(b) and 416.967(b) except she
can do no more than occasional climbingarhps and stairs; she can never climb
ladders, ropes and scaffolds; she can do no more than occasional balancing,
stooping, kneeling, crouching and crawgj she must avoid concentrated
exposure to extreme heat, hazardous ngwnachinery, and unprotected heights.
She is limited to simple, routine and répee tasks in a low stress environment,

with no strict production quotas, and moore than occasional, superficial
interaction the public, coworkers, and supervisors.

(Tr. 21). After considering the testimony of a vocational expert (“VE”), the ALJ determined that

Ms. Faulders could perform jobs that exist in significant numbers in the national economy, and
that she was therefore nosdbled during the relevant time frame. (Tr. 24).
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Ms. Faulders presents seveaeguments on appeal. First, she argues that the ALJ did not
properly evaluate her panic disorder witgoeaphobia at Step Two, or elsewhere in the
sequential analysis. Second, she argues thafltdefailed to give sufficient weight to the
opinions of her treating and caitsng physicians. Third, sheontends that the ALJ failed to
conclude that she met omgualed Listing 12.04 or 12.06. otirth, Ms. Faulders broadly
challenges the ALJ's RFC assessment and crégibWaluation. Fifth, she argues that the ALJ
failed to include all of her limitations in the hypothetical with the VE. Finally, Ms. Faulders
argues that her case meritsnand to the agency because the Appeals Council failed to analyze
additional evidence regarding her mental statachEargument lacks merit, and is addressed in
turn.

Ms. Faulders argues that the ALJ shouldehdeemed her agoraphalsevere at Step
Two of the sequential analysigit Step Two, the ALJ must detaine whether the claimant has
a severe impairment. See20 C.F.R. 8§ 404.1520(c); 20 CRE. 8 416.920(a)(4)(i)). An
impairment is considered “severe” if it sige#intly limits the claimant's ability to worksee20
C.F.R. 8 404.1521(a); 20 CFR § 416.920(c). The clairbaars the burdeof proving that his
impairment is severeJohnson v. AstrueZivil Action No. PWG-10-3139, 2012 WL 203397, at
*2 (D. Md. Jan. 23, 2012) (citinfass v. Chater65 F.3d 1200, 1203 (4th Cir. 1995)). Ms.
Faulders’s medical evidence of record shovegdoses of panic disadwith agoraphobiaSee
(Tr. 339-42, 344-45, 367-69, 371, 385, 420, 510, P2, 524). However, the ALJ deemed
“panic disorder” to be a severe impairmen{Ir. 19). Ms. Fauldersloes not cite to any
functional limitations inherent in agoraphobia tha ALJ did not alreadgxpressly consider in
connection with Ms. Faulders’s panic disor@ed other severe impairments. Moreover, any
error would be harmless because the ALJ appatgly considered agoraphobia as a non-severe
impairment at the later stages of the setjgkmnalysis. In the RFC assessment, the ALJ
specifically noted that Ms. Faulders claimedeigerience “depression, agoraphobia, and severe
mood swings.” (Tr. 21). The resulting RFC sigrantly limited Ms. Fauldes’s interaction with
the public, co-workers, and supexvis. Therefore, remand is natquired to address the ALJ’s
Step Two findings.

Ms. Faulders next argues that the ALJ fthite appropriately weigh the opinions of her
treating and consulting physician®l.’s Mot. 7-8. Ms. Fauldengrovides no explanation as to
the alleged deficiency in the ALJ’s analysis. réviewing Ms. Faulders’s medical evidence of
record, and the ALJ's analysis, | find that tA&J’'s assignment of wght is supported by
substantial evidence. The two opinions tha #&LJ accorded substantial weight were both
supported by the record. Dr. Wessel's meRBC assessment noted no marked limitations in
any areas, and concluded that Ms. Faulderséaggpcompatible with work related functions and
activities.” (Tr. 425-27). Dr. Miller's GAFassessment of 55-59 was also given substantial
weight, as it too was consistent with the relcoSpecifically, the GAF score was consistent with
Ms. Faulders’s activities of daily living reporthich noted that Ms. Faulders can perform basic
activities, such as oing, housework, and limited cooking. r(T23). The ALJ accorded only
moderate weight to Dr. Wessel's Psychiatric Revilrechnique, because there is no evidence in
the record showing a psychiatric hoslu@tion of more than two weekdd. Finally, the ALJ
gave only minimal weight ta March 20, 2009 opinion of Dr. Waer, Ms. Faulder’s treating
psychiatrist, because Dr. Wagnedpinion dated back to a ped of prior adjudication by an
ALJ. Id.
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Ms. Faulders also contends titia¢ ALJ erred by failing toanclude that she met Listings
12.04 or 12.06, or both. Ms. Faulders has failesiattsfy her burden of demonstrating that her
impairment meets or equals all thie requirements of a Listingkellough v. Heckler785 F.2d
1147, 1152 (4th Cir. 1986Fullivan v. Zebley493 U.S. 521, 530 (1990). Listing 12.04 governs
affective disorders, which are “characterizedalgisturbance of mood, accompanied by a full or
partial manic or depressive syndrome.” Q@F.R. Part 404, Subpart P, Appendix 1, § 12.04.
Listing 12.06 refers to anxietselated disorders where the agtyi is “either the predominant
disturbance or it is experienceditlife individual attempts to master symptoms.” 20 C.F.R. Part
404, Subpart P, Appendix 1, 8§ 12.06. Both hg# require the clainmh to satisfy the
“paragraph A” and “paragraph B” cettia, or in the alternative, ¢éi‘paragraph C” criteria. The
ALJ compared Ms. Faulders’s impairmentghwthe requirements of Listings 12.04, 12.06, and
12.08, and concluded that neither thigeria in “paragraph B,” nathe criteria in “paragraph C,”
were met. (Tr. 20).

The “paragraph B” criteria require the claimant to demonstrate that her impairment
results in at least two of the following: (1) madkrestrictions of dail living; or (2) marked
difficulties in maintaining social functioningpr (3) marked difficulties in maintaining
concentration, persistence, or pace; or Kdpeated episodes of decompensation, each of
extended duration. (Tr. 20). The ALJ concludaag | agree, that Ms. Faulders’s impairments
fall short of the “paragraph B” crité. Ms. Faulders has only sligtgstrictions of daily living,
as she testified at her hearingtishe drives approximately two to three times a week, visits her
grandmother, cleans occasionally, and took care of her boyfriend after he suffered a heart attack.
(Tr. 35-37). The ALJ also cohaled that Ms. Faulders had taberate” difficulties in social
functioning, and maintaining conceation, persistence, or pace.r.(20). Several mental status
assessments show that Ms. Fauldexrd coherent thoughts and calm moo8ge(Tr. 339, 341,

345, 395, 487, 510). With respect to concentratiba,ALJ stated that|t]reating physicians
largely noted normal memory and concentration..(Tr. 20). The treatment notes of Dr.
Wagner, Ms. Faulders’s treatingypsiatrist, do not mention Ms. Bllers’s memory at all.See

(Tr. 391-418). However, notes following axamination by Dr. Rao, a family physician,
described Ms. Faulders’s psyatric state as “intact, receand remote memory. Mood and
affect are normal.” (Tr. 470). There is no evidence in the record to support a finding that Ms.
Faulders suffered from repeated episodessobthpensation, each of an extended duration. Ms.
Faulders also fails to cite to any evidencggasting that her impairments might satisfy the
“paragraph C” criteria of Listig 12.04, which require a showing atchronic affective disorder,
including repeated episodes of decompensation, or a risk of decompensation upon a minimal
increase in mental demands, or an inabitiby function outside a highly supportive living
arrangement. Similarly, Ms. Faulders fails ta$g the “paragraph C” criteria of Listing 12.06,
which require a claimant to shawat her impairment results amcomplete inability to function
independently outside the arefhis or her home. 20 C.F.Rart 404, Subpart P, Appendix 1,8
12.06C.

Ms. Faulders next argues that the ALREC assessment was inadequate because the
ALJ did not properly evaluate herental impairments. PI's Mo8-12. However, as discussed
above, the ALJ discussed Ms. Faulders’s memtglairments at Steps Two and Three of the
sequential analysis. Moreover, the ALJ'sdalission of the RFC determination included a
detailed analysis of Ms. Faulderability to perform work-functins. (Tr. 21-22). | find that the
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ALJ’s discussion provided a sufficiebasis to understand his reasg, and that his opinion is
supported by substantial evidencd&he RFC determination, thefore, provides no basis for
remand.

| also find that the ALJ did not fail to evateaMs. Faulders’s subjective complaints. In
accordance with the requirements of 20 R.B8§ 404.1529(b) and 416.929(b), the ALJ followed
the two-step process for evaluatiaglaimant’s subjective complaints. (Tr. 21-22). First, there
must be objective medical evidence of a madimpairment reasonagpblikely to cause the
symptoms alleged by the claimanChater, 76 F.3d at 594. After the claimant meets this
threshold obligation, the ALJ musvaluate “the intensity angdersistence of the claimant's
[symptoms], and the extent to whiat affects her abty to work.” Id. at 595. The ALJ
determined that Ms. Faulders’s “medicallieterminable impairments could reasonably be
expected to cause the alleged symptom¢Tr. 22). However, the ALJ did not find Ms.
Faulders’s statements as to the intensity, gersse, and limiting effects of her symptoms to be
fully credible. Id. In the ALJ’s credibility analysis, he tea that Ms. Faulders claimed to have
poor impulse control, panic attacks)d trouble sleeping. (Tr. 22)et, evidencen her medical
record contradicted the severity of her claimd. In a Consultative Examination Report, Dr.
Miller noted that Ms. Fauldertended to present as overdramati¢Tr. 419). Other evidence
that the ALJ highlighted demonstrated that Maulders’s mental condition improved at times,
and was even described as “fairlglge” by her treating psychiatrisGee(Tr. 484, 488, 510). |
find that the analysis provided by the ALJ includedbstantial evidence to support his credibility
determination.

Ms. Faulders argues that ti¢.J’'s hypothetical to the VHIlid not include all of her
limitations. Pl’s Mot. 8-9. Ms. Faulders cents that “each and every symptom must be
included in a question to the VE.Id. at 8. However, the ALJ is afforded “great latitude in
posing hypothetical questions andfiee to accept or reject sugded restrictions so long as
there is substantial evidence gopport the ultimate question.Koonce v. ApfelNo. 98-1144,
1999 WL 7864, at *5 (4th €iJan. 11, 1999) (citinylartinez v. Heckler807 F.2d 771, 774 (9th
Cir. 1986)). The ALJ’'s hypothetical was largddgsed on the RFC, wiidncluded limitations
that accommodated Ms. Faulders’s physical and mental disorfee§Tr. 50-52). Given that |
find that the ALJ’s RFC assessment is supportesiingtantial evidence similarly find that the
hypothetical posed by the ALJ is sugted by substantial evidence.

Ms. Faulders also contends that the agdaitgd to consider additional evidence related
to her mental disorders. As a result, she aghbat the ALJ erroneously assessed her RFC. Ms.
Faulders submitted additional evidence te #hppeals Council on February 20, 2012. The
evidence included a “Medical Assessment ofilibto do Work-Related Activities,” and
responses to a set of interrty#es, both completed by Dr. Wagne (Tr. 519-532). In its
decision denying review, the Apgls Council stated that it cadsred the additional evidence,
but found that there was no basis for changhng ALJ’'s decision. (Tr. 1-2). The Appeals
Council must review additional ewadce if it is “(a) new, (b) ntarial, and (c) relates to the
period on or before the date of the ALJ's decisidiilkins v. Sec'y, Dept. of Health & Human
Servs,. 953 F.2d 93, 95-96 (4th Cir. 199%ge20 C.F.R. § 404.970(b). Evidence is “new” if “it
is not duplicative or cumulativeWilkins, 953 F.2d at 96. “Evidends material if there is a
reasonable possibility that the new eviderwould have changed the outcomdd. “[T]he
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regulatory scheme does not requlhre [Appeals Council] to do anything more than what it did in
this case, i.e., ‘consider new and material ewden. . in deciding whethé¢o grant review.”
Meyer v. Astrug662 F.3d 700, 706 (4th Cir. 2011). The Appeals Council is not required to take
any specific action in response to new and matevidence, and is not required to provide a
detailed explanation of its evaluatiohd. Because the record cleademonstrates the Appeals
Council's receipt and consideratiof the 2012 information from DWagner, (Tr. 1-4), | cannot
conclude that the Appeals Coundischarged its duties improperly.

Moreover, Dr. Wagner's 2012 opinions are meadentical to the previous medical
assessment that Dr. Wagner completed on March 20, 2009. (Tr. 496-505, 515-32). Both sets of
interrogatories discussed the severity of Mauléfers’s mental disordsy and opined that Ms.
Faulders was “unable to cook, clean, shop or lpds” (Tr. 500, 527), and that Ms. Faulders
“cannot accomplish routine tasks without assistdrma the family.” (Tr. 502, 529). Even if
the 2012 forms were viewed as “new” becauseAthé did not substantively consider the earlier
forms (Tr. 23), in light of the ALJ’s opinion as duale, there is no reasonable possibility that the
evidence would be “material” or that thetoome would have changed. The ALJ’s opinion
included a comprehensive review of Dr. Wagn&eatment notes, most wfich “indicated that
the claimant’s mood was normal with good judgmentiasyht.” (Tr. 23). In light of the ALJ’s
review of the treatment notes and the significanCRé&strictions relatingo mental health, the
2012 evidence from Dr. Wagner would not baemal to the ALJ’s determination.

For the reasons set forth herein, Pl&fstimotion for summary judgment (ECF No. 14)
will be DENIED and the Commissioner’'s motion for summary judgment (EDC No. 16) will be
GRANTED. The Clerk is directed to CLOSE this case.

Despite the informal nature of this ktt it should be flaggk as an opinion. An
implementing Order follows.

Sincerely yours,
Is/

Stephanié. Gallagher
UnitedStatesMagistrateJudge



