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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

Chambers of 101 West Lombard Street
Georgel. Russell, 111 Baltimore, Maryland 21201
United States District Judge 4109624055

March30, 2016

MEMORANDUM TO COUNSEL RE: Board of Trustees of the International Union of
Operating Engineers, Local 37 Benefit Funds v.
ChesapeakCrane Servicelnc, et al.
Civil Action No. GLR413-1245

Dear Counsel:

Pending before the Court Befendant Daniel T. Donatelli’'s Motion for Relief from
Judgment. (ECF No. 22). The Motion is ripe for disposition. The Court, having reviewed the
Motion and Opposition thereto (ECF No. 25), finds no hearing necessary pursuant toulecal R
105.6 (D.Md. 2014). For the reasons outlined below, the Motion wgleted

The background facts and procedural history are briefly outlined in the CourtstiAlig
2013 Letter Order. SeeECF No. 11). In sum, the Boasbughtunpaid contributions that
Defendand Chesapeake Crane Service, I(if€hesapeake”and Donatelli owe pursuant to a
series of collective bargaining agreement$e Clerk issued Summonses (ECF No. 2) and, on
May 7, 2013, Plaintiff Board of Trustees of the International Union of Oper&nygneers,
Local 37 Benefits Funds’ (the “Boardiled Return of Service as to Chesapeakéhe
“Chesapeake Return of ServicdBCF Na 3). The Chesapeak@eturn of ®rvice stated the
process server mailed the Summons and Complaint to Dorzeteisident agent of Chesapeake
by certified malil, restricted delivery, and included the return resggpied by “Dan Donatelli”
on May 3, 2013. (Id.).

On July 8, 2013, the Board filed a Request for Entry of Detmuilio both Defendants.
(ECF No.8). On July 25, 2013, counsel for the Board filed an affidavit stating Donatelli was
also served individually by certified mail, restricted delivery (ECF Noa®jlattached a copy of
the return receipt signed by “Dan Donatelli” on May 3, 2013. (ECFoNR). On July 26, 2013,
the Clerk entered an r@er of Default as to both Defendantr failure to respond to the
Complaint. (ECF No. 10) On Septembeb, 2013, the Boardiled a Motion for Default
Judgment ECF No. 15), which the Cougranted on September 23, 20(BCF No. 17). On
October 15, 2015, Donatelli filed a Motion for Relief from Judgment. (ECF No. 22). The Board
filed an Opposition to the Motion on December 2, 2015. (ECF No. 25).

Federal Rule of Civil Procedurab(c) states a court may set aside an entry of default
judgment under Rule 60(b)Generally, © support a motion under Rule 60(b), the movant must

! The Court notes Plaintiff failed to file a proof of service for Donatéhistead, Plaintiff
filed two copies of the return receipt for Chesapeake. (ECF Nos. 4, 4-1).
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make an initial showing dftimeliness, a meritorious defense, a lack of unfair prejudice to the
opposing party, and exceptior@tcumstances. Haley Paint Co. v. E.I. Dupont De Nemours &
Co., No. RDB10-0318, 2012 WL 1145027, at *2 (D.Md. Apr. 3, 2012) (quottale v. Belton
Assoc., Inc. 305 F.App’x 987, 988 (4th Cir. 2009)). When making a motion uRdée 60(b),

the movant “must clearly establish the grounds therefor to the satisfactioa ditrict court,”

and such grounds “must be clearly substantiated by adequate proof.” In reyBa88d-.2d 1,

3 (4th Cir. 1992) (citations omitted). A Rule 60(b)(4) Motioay be brought tset aside a void
judgment at any time Garcia Fin. Grp., Inc. v. Va. Accelerators Corp., 3 F.App’x 86, 88 (4th
Cir. 2001). “Moreover, a movant claiming relief under Rule 60(b)(4) need not establish a
meritorious defense.ld.

Donatdli argues the Default Judgment should be set aside under Rule 6Qdibel)se
the Judgment is void due to the Coutisk of personal jurisdiction. Specifically, Donatelli
states he was not properly served with procesier Rule 4 Rule 4 provides that an individual
may be served by1) following the state law for serving a summons in a court of general
jurisdictionin the state where ¢hdistrict court is locad; (2)delivering a copy of the summons
and the complaint to the individual personallg) [eaving a copy of each atehndividual’s
dwelling or usual place of aboder (4) delivering a copy of each to an agent authorized to
receive serviceof process for the individual Fed.R.Civ.P. 4(e) Under Maryland law, an
individual may also be personally served by mailing a copy of the summortorpdiaint by
certified mail requesting: “Restricted Delivenshow to whom, date, address of deliveryd.
Rule 2121(a)(West 2016)seeFed.R.Civ.P4(e)(1) When service is made by certified mail,
the individual making servicenust file with the courthe original returrreceipt, bearing the
defendant sgnature, or an authorized agensignatureas proof of service. Md. Rule- 2
126(a). If service is made by amdividual other than a sheriff, the individuadust file proof
under affidavit that includes the name, address, and telephone number of the affiant and a
statement that the affiant is dfet age of 18 or over. Md. Rulel26(aj2). The contents of an
affidavit must be“affirmed under the penalties of perjury to be trumMd. Rule :202b) (West
2016). HRilure to prove service, however, does not affect the validity of the service. W&d2R
126(g); Fed.R.Civ.P. #)(3).

“A proper return of service igrima facieevidence of valid service of procésand “a
mere denial of service is not sufficierib rebut the presumption of validity. Wilson v. Md.
Dep't of Envt, 92 A.3d 579, 587Md.Ct.Spec.App. 2014(citing Pickett v. Sears, Roebuck &
Co., 775 A.2d 1218, 122{Md. 2001)). The denial must be supported bgofroborative
evidence by independent, disinterested witnessis.{quotingAshe v. Spear284 A.2d 207
210 (Md. 1971))see alsAshe 284 A.2d at 210 (citing Sarlouis v. Firemen’s Ins. Co., 45 Md.
241, 244 (1876) (This is because the affirmative testimony of the official process serteg ac
in the regular routine of duty without a motive to misrepresent must be preferrednegtiteve
evidence of one claiming not to have been served, either for reasons of public policy or as a
matter of probability).

The ChesapeakiReturn of ®rviceincluded thereturn receipwith Donatelli’'s signature
and theprocess server'statementaffirmed under the penalties of perjury. (ECF No. 3).
Regarding service on Donatelli individually, the Board only filadreturn receipt with
Donatellis signatureand did not include the process server’s affidavit. (ECF Nos.-%). 4
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Donatell states in his affidavit that he did not sign the return regept did not authorize
anyone to sign the recegxin his behalf. (ECF No. 2B). The Court findshatthe Chesapeake
Return of Service is prima facie evidence of valid service on Donatelli as residehtoagen
Chesapeake and himcorroboratedienial is not sufficient to rebut the presumption of validity.
Though the Board failed to file a proper return of service as to Donatelli indiwidgath a
failure does not invalidate service on DonateNieverthelesshecauseDonatellihaschallenged
the validity of service, the burden is tire Boardto establish that service was vhliRansom v.
Nationstar Mortg.LLC, No. GJH15-1647, 2016 WL 1064454, at *2 (D.Md. Mar. 14, 2016)
The Boardrelies onthe return receipt with Donatelli’s signatuf@CF No. 92), but does not
provide any additional evidence demonstratiradid service, such as an affidavit from the
process server.Accordingly, the Qurt finds thatthe Board has failed to mei$ burden of
establishing the validity of service on Donatelli individually.

The Board argues, even if it failed to make proper service, Donatelli waiveigttiso
asserhis personal jurisdiction defense undeule 12(h)(1) becauske failed to contespersonal
jurisdiction after receiving notice “Rule 12(h) contemplates an implied waiver of a personal
jurisdiction defense by defendants who appear before a court to deny theicultegdt a
complaint, but who fail to make personal jurisdiction olyexg at the time of their appeararice.
Foster v. Arletty 3 Sarl, 278 F.3d 409, 414 (4th Cir. 2002). Donatelli did not appear in this
action prior to filing the pending Motion and, as a result, has not waived his persormittons
defense.

“Generally when service of process gives the defendant actual notice of the pending
action, the courts may construe Rule 4 liberall)Ransom 2016 WL 1064454, at *2 (quoting
O’'Meara v. Waters464 F.Supp.2d 474, 476 (D.Md. 2006)[E]very technical violation ofhe
rule or failure of strict compliance may not invalidate the service of proBegghe rules are
there to be followed, and plain requirements for the means of effecting serycecess may
not be ignored. Armco, Inc. v. Penro&tauffer Bldg. Sys Inc, 733 F.2d 1087, 1089 (4th Cir.
1984) When a default judgment has been isswé@tout valid service of process, a court is
without personal jurisdiction over the defendant and the judgment is iahidWhile it is clear
Donatelli received actualotice of the action when he signix return receipt as Chesapeake’s
resident agentthe Board has failed to demonstrate the validity of service on Donatelli
individually. As such, the Court finds that it did not have personal jurisdiction weatelli
and the default judgment is void. Accordingly, the Court will grant Donatelli’'sidicand
vacate the Default Judgment as to Donatelli.

For the foregoing reason®pnatelli’'s Motion for Relief from Judgment (ECF No. 22) is
GRANTED. The Default Judgment (ECF No. 17) is VACATEDta®onatelli. Donatelli shall
file a response to the Complaint (ECF No. 1) within tweortg days of the date of this

% The Board also argues the Motion is untimely; however, a motion to vacate for a void
judgment pursuant to Rule 60(b)(4) can be made at any ti@aciaFin. Grp., Inc. v. Va.
Accelerators Corp3 F.App’x 86, 88, 89 n.gith Cir. 2001) (“[T]here is no time limitation to be
applied to a Rule 60(b)(4) motion, because a judgment that is “void” may be dtckay
time.”).




memorandum.Despite the informal nature of thisemorandumit shall constitute an Order of
the Court and the Clerk directedto docket it accordingly.

Very truly yours,

s/

George L. Russell, 1l
United States District Judge



