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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

FUNDAMENTAL ADMIN. SERVS, LLC, *

Plaintiff *

V. * CIVIL NO. JKB-13-1708
KRISTI ANDERSON, *

Defendant *

* * * * * * * * * * * *

MEMORANDUM AND ORDER

Pending before the Court is Defendant Kisderson’s motion for sanctions, including
reimbursement of Anderson for her time and paynoémttorney’s fees incurred in her defense
of Plaintiff's complaint and motion for temporarysteaining order, disqualification of Plaintiff's
counsel, and dismissal with prejudice of theanstcase. (ECF No. 16.) The motion is brought
by Anderson, who formerly served as general ceutss Plaintiff Fundamatal Administrative
Services, LLC (“FAS”), against FAS; Linda S.0Mf, Esq., counsel for Plaintiff; Cheryl Zak
Lardieri, Esq., co-counsel for Plaintiff; and the law firm of which Ms. Woolf and Ms. Lardieri
are members, Goodell DeVries Leach & Dann, LUPefendant asserts that FAS deliberately
omitted material facts and manipulated the judiciatpss to gain an advantage in another court.
(Def.’s Mot. Sanctions Supp. Mem. 7, ECF No. 1@®jeviously, the Coumgranted a modified
version of a temporary restraining order (‘OR requested by FAS, and then, after being

informed of later proceedings @ related bankruptcy case iretiMiddle District of Florida,
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dissolved the TRO and denigmeliminary injunctive relief. (ECF Nos. 5, 13, 15.)This
memorandum will not recount all of the previqueceedings but incorporates the Court’s prior
opinions. The Court has carefully considered smbmissions of both parties but declines to
award sanctions.

The Court first considers Anderson’'sontention that FAS made deliberate
misrepresentations to thioGrt when it sought injunctive lief. Anderson says that

FAS concealed from this Court thact that the Bankruptcy Court conducted

numerous hearings, considered dozendrggfs, heard hours of oral argument

over many months, and issued deth discovery orders and lengthy

memorandum opinions about confidentigliprivilege and work product issues

relevant to the instant proceedings in this Court. FAS also concealed from this

Court — not surprisingly — thatlost every battle it waget prevent disclosure of

documents to the Trustdacluding twice bringing actiws in other jurisdictions.
(Def.’s Supp. Mem. 8.)

Although the Court was not informed of clepand verse of the bankruptcy proceedings,
it certainly was aware that the bankruptcy prodiegs and related lawsuits were a very complex
affair that is far from its conclusion, and theutt naturally assumed that hearings had occurred,
briefs had been filed, and opinions and orders had been issued. The bankruptcy and related
proceedings and the instant case are quite diffeaéthbugh some, not all, of the concerns raised

by FAS in this Court overlap ste of FAS’s concerns in the bankruptcy proceeding. From

FAS’s point of view, it was, and perhaps rematwmcerned that Anderson has violated or will

! The determinative factor for the Court’s denial of injunctive relief was not any lack of stated merit, but
the availability of an adequate forum for FAS to raise its concerns regarding privilege and confidentiality and the
Court’s desire not to intrude unnecessaiilp the proceedings of that forum.

2 Plaintiff FAS filed its opposition to the motion (EQ¥. 18), to which Anderson filed her reply (ECF
No. 21). Anderson mentions in a footnote that atdgsnWoolf and Lardieri and their law firm, Goodell DeVries
Leach & Dann, LLP, did not file a response to the sanctiootfon and, therefore, asserts that Anderson’s motion is
unopposed by those persons. (Def.’s Reply 1 n.2.) However, the Court notes that the motion was only served on
Woolf and Lardieri through the Court's ECF system inrthele as counsel for FAS. (Def.’s Mot. 2; Notice of
Electronic Filing for ECF No. 16.) It does not appear to have been separately served on Woolf or Lardieri as
individuals or on the law firm. In the absence of proper service on these entities, they need not be faulted for not
responding separately. Additionally, because all of thepaetive interests are alignehe response is sufficient.
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violate her ethical and contractual obligatis@9=AS by exercising control over documents that
FAS asserts are the property of FAS and byispanformation she is obligated to hold in
confidence. The Court understands that Amalersas said she does not intend to violate her
ethical and contractual obligations FAS, but this is only the other side in a case yet to be
resolved on its merits.

In a footnote in her supporting memorandum to the motion for sanctions, Anderson has
referred this Court to three orders enteredh®s bankruptcy court as orders FAS deliberately
failed to disclose prior to the TRO hearing:

e An order entered July 12, 2012 (“*Omnibus QrHstablishing Discovery Procedures and
Protocol for the Production of Documsrand the Examination of Witnesses”)

e An order entered September 12, 2012 (*@fdenying Joint Motion to Vacate Omnibus
Order, or in the alternative, for Peative Order (Doc. 275) and Amending Omnibus
Order Establishing Discovery Procedures and Protocol for Production of Documents and
the Examination of Witnesses (Doc. 216)")

e An order entered October 18, 2012 (“Ordea@mg Motion for Rule 2004 Examination
of and Production of Documents from Lawirms Representing the Debtor or THMI
(Doc. 423)")

(Def.’s Supp. Mem. 13 n.11.) Theo@t has located the first two tiiese orders in Anderson’s
exhibits, but has been unable to find the thirdeorin her voluminous fitig (850 pages) that is
undifferentiated by tabbing and indegji as required by Local Rule 108.5.

In the July 12 omnibus order, the bankruptourt ruled on the participation of other

parties in the Bankruptcy Rule 2004 exantiimas noticed by the bankruptcy trustee:

% Future filings not in compliance with this ruéll result in the Court’s not considering the exhibits.
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13. The Trustee shall be the only gaauthorized to demand production of
documents or examine witnesses underténms of this Order. Subject to the
Privilege and Confidentiality provisions set forth below, all Rule 2004
examinations may be observed bye tiDebtor and any creditor or other
party-in-interest. Any person obseargia Rule 2004 examination, however, may
appear only by video conference or by pélene. No in-person appearances by
any creditors or other parties-in-interest shall be permitted. Moreover, any party
observing an examination may not ask sjisms, make comments on the record,
object, or otherwise participate in any way in the examination, except to note on
the record their appearance as an observer.

17. All claims or assertions of privilege or confidentiality, and all objections

thereto, shall be preserved without furti@nder of this Court. If any person or

entity from whom the Trustee seeks the production of documents believes the

Trustee’s request is directed at privilegedconfidential docuents, that party or

entity shall provide th&rustee with an appropriate privilege log. . ..

(Def.’s Mot. Ex. O at 13-14 (Omnibudrder, pp. 7-8) (emphasis addet)Tlhe Court observes

that this order only allows an entity from @rh the bankruptcy trustee seeks the production of
documents to object to production of those documents on privilege or confidentiality grounds; it
does not permit anyone else to raise objectior@other entity’s production of documents.

In the September 12, 2012, order, the bankruptayt denied the motion to vacate the
omnibus order (filed by FAS and related tpg and to which Andeos had filed a joinder
supporting the motion), but amended the omnirder in the following pertinent respect:

2. (b) Paragraph 13 tfie Omnibus Order is amended such that any party
named as a Defendant in the Pending Litigation may appear in person and fully
participate in the examination, includj asking questions, making comments, or
raising any objection they maleem necessary on the record.

(Id. Ex. O at 21 (Order Amending Omnibus Order2p) FAS is a “defedant in the pending

litigation” and, consequently, is governed by tammendment. The Court notes paragraph 17 of

the omnibus order remained unaltered andtttemendment in the September 2012 order does

* Copies of this order and the September 12, 2012, order were initially provided by FAS to the Court as
part of an attachment to an unfiled letter to the Court on June 14, 2013, following the TRO hearing held the same
day.
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not apply to the production of documents. Toélkeent that Anderson gues that these orders
(the Court does not consider the October 18, 20i@er because it is not before the Court)
provide FAS with the full protection FAS was se®kiin this Court, that argument is not well
founded. Certainly, none is available in thy 2012 order. The September 2012 order granted
FAS a right to participate in the Rule 2004 exaations and to make objections to questions, but
it did not offer any protection to FAS if argntity other than FAS was one from whom the
trustee sought production of FAfBcuments. And it did not afford FAS the right to instruct a
witness not to answer beyond wheduld have been understood féAS with an FAS witness.
These shortcomings were not really an isasdong as FAS and Anderson were on the same
page.

Between the Fall of 2012 when these bankruptcy court orders were entered and June 14,
2013, the date of the TRO hearing in this Caapperiod of several months ensued during which
Anderson and FAS cooperated at least on an opeedtievel in their defenses in the bankruptcy
and related proceedings. This was evident whatherson was deposed in December of 2012 in
Baltimore, Maryland (Anderson resides in tBaltimore metropolitan area, apparently), in
connection with the bankruptcy proceeding.islunknown by the Court if this deposition was
considered to be a Rule 2004 examination big &ssumed so. Regardless, it was attended by
various attorneys including FASFlorida bankruptcy counsel, Gregory M. McCoskey, Esq., and
Anderson’s counsel in this action, Steven Nitess, Esq., who also represents Anderson in the
bankruptcy and related proceedingsld. Ex. R.) During Anderson’s deposition, attorneys
McCoskey and Leitess frequently interposedilsir objections to questions and, further,
reiterated their prior opposition to any requests for Anderson to produce documents for the
reason that any documents in which the banksugtustee would be interested were not

Anderson’s documents but were FAS’s documemesice, the trustee should request production



of documents from FAS. Ste, e.q., Anderson Dep. 47:22—48:8, 57:19-25, 79:24—80:25,
90:2—93:22, Dec. 5, 2012.Sece also Emergency Motion by Non-Party Kristi Anderson for
Protective Order (Bkr. ECF No. 348), CaNe. 8:11-bk-22258-MGW (M.D. Fla. Sept. 17,
2012), filed as attachment to FAS’s comptan Civ. No. JKB-131708 (D. Md. Jun. 12, 2013,
ECF No. 1-3.) This level of coopion did not continue, however.
In April 2013, FAS terminated Andersen’employment, and the two formerly
cooperating parties became antagonists. The nodritgt termination are not before this Court,
but the conflicting feelings oivho was right and who was wrong in the employment dispute
came to the fore and seem to have colored #yEsgbken by both parties thereafter. After this
dramatic shift in the parties’ relationship, a dramatic shift also occurred in the legal landscape.
Anderson and the bankruptcy trustee negotiatesktlement that resolved all legal actions
brought by the trustee against Anderson, including the adversary proceedings that had originated
in bankruptcy court and been ted@rred to federal districtotirt; these proceedings had been
brought against both FAS and Anderson. In excfe for the anticipated dismissal with
prejudice of the district court achs and for the releasof all claims agairisher or her counsel
that had been or might have been assdayettie debtor or truse, Anderson agreed
e to withdraw her objections to production lgiigation files and other relevant documents
responsive to the trustee’s discovery requasserving only her personal attorney-client
privilege and that relating tber counsel’'s work product iconnection with her defense
of the district court cases, her participation in the bankruptcy case, and her employment
matters;
e to appear for a continuation of her Rule 2004 examination;
e to produce any documents in her possession, custody, or control teléagthe debtor’s

assets, liabilities, and busiss, (b) control of the dedbits assets and operations,
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(c) potential Chapter 5 causes of action), tfie interrelationship with other business

entities, and (e) the potential need to incluadber business entities or assets in the

Debtor’s bankruptcy estate, “as well as &mgher documents the Trustee may request in

the future, subject only to the objectiarfshird parties tsuch production.”

Further, the settlement agreement allowed theeeu® move for and obtain a “bar order” from
the bankruptcy court precluding third partiesnfr suing or making any claim against Anderson
or her counsel for complying with the antidipd order granting approlvaf the settlement.
Third parties included FAS. Finally, Andersavas permitted to othefse pursue separate
resolution of claims, whether threatenedbwought, by third partiesncluding the debtor’s
creditors and their attorneysr other parties in all caseend venues. (Joint Motion to
Compromise Controversy with Kristi Anders¢Bkr. ECF No. 876, June 6, 2013), filed as
attachment to FAS’s complaint (ECF No. 1-6) on June 12, 2013.)

Thus, on June 6, 2013, FAS’s former gehemunsel, who had previously cooperated
with FAS in the defense of bankruptcy procegdi and the related lauiss and who regularly
and strenuously asserted privilege and confidiytiabjections in tandem with FAS, indicated
to the bankruptcy court she was prepared tivevall of those objections except as she could,
individually, assert, and to pralé documents when earlier sh& mapeatedly denied having any
documents for the reason that any such documesittnged to FAS. At that juncture, no
bankruptcy court order, of which the undemgd has been made aware, permitted FAS to
instruct a now-hostile, non-empleg witness not to answer in gpdsition or to object to her or
to anyone else’s production of FAS documents. Nwmevhaps, these rights had been dealt with
on a practical level, but theyeanot enshrined in the two formaburt orders to which Anderson

has directed this Court’s attean. Consequently, it would beraisstatement to say that, in its



filings in the instant action on June 12, 2013, Fohdtted material facts about bankruptcy court
orders addressing matterspoivilege and confidentiality.

In fact, defense counsel represented to @uart at the TRO hearing that FAS did have
such rights and that any objextimade by FAS, if not resolved by the parties themselves, would
have to be ruled upon by the bankruptcy coudige before further testimony or production of
documents occurred. The Court took defermansel at his word and only dissolved the TRO
and denied preliminary injunctive relief d&d upon his representati as to the governing
procedure in the bankruptcy and related proceedihgdindsight, perhaps the better choice for
FAS was to have sought an order from thekpaptcy court specificallyincorporating that
procedure, but this Court recogas how quickly this turn of evenoccurred and does not see a
basis for sanctions premised upon FAS’s choicgetik this Court’s helm holding Anderson to
her ethical and contractual obligatiohs.

The Court also notes that the instant lawsuit involves more than a request for injunctive
relief regarding those obligationdt also includes a requestrfa declaratory judgment as to
FAS'’s liability to pay Anderson’s attorney’s fe@Sount Il) and restitution as to prior payments
out of FAS’s funds for Andersonatorney’s fees (Count Ill). Hse counts are entirely separate
from any matter being addressed by the bankyupburt and involve questions of Maryland
law. Thus, the Court will move forward ahe second and third counts of the amended

complaint and hold in abeyan@my proceedings in Count loff injunctive relief) pending

® The Court takes pains to emphasize it has not formed a judgment one way or the other as to the merit of
FAS’s allegations in this regard and does not wish to imply that Anderson has certainly violated her rebligatio
FAS or ever had the intent to do so. The matter remains an open question to be resolved over time.

Anderson has also premised her motion for sanctions on an exchange in open court in which FAS’s counsel
said that FAS had no standing to object to the then-proposed compromise between Anderson astkdhe tr
Anderson asserts the Court was misl€def.’s Supp. Mem. 12.) In fact, the Court was not misled because it never
relied upon that statement in fashioning the TRO. The Court specifically excluded from the TRO FAS'’s request for
the Court to prohibit Anderson from entering into the compromise, instead focusyngpmm Anderson’s ethical
and contractual obligations. In short, the Court paid no attention to the statement. The point is moot. As well, the
Court is not persuaded that FAS went “judge shoppinge& Def.’s Supp. Mem. 23.)
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resolution of related matters in the bankruptcgcpeding. To the extent Anderson has relied
upon her motion for sanctions with its accompanyeguest for dismissal with prejudice of the
entire case to suffice for her response under FeBella of Civil Procedure 12, the Court will
grant Anderson the standard response time from the date of this order in which to file her
response to the amended complaint.

One final matter must be addressed. adldressing this motion, the Court has had the
opportunity to review a body of correspondenbetween FAS’s counsel and Anderson’s
counsel. Although the Court well understands tegal proceedings t&#n engender visceral
reactions between opposing parties, it is neviatisethe expectation byishCourt that members
of the Court’s bar will communicate with each othrea civil and restrained fashion and avoid a
descent into name-calling or hurling accusations of misconduct or malicious intent against one
another. The Court notes the presence appnopriate statements in the correspondence
between counsel and cautions them to rein in themselves in future communications. As well,
counsel should show restraint in the language eyepl in filings with theCourt, unlike some of
what has been filed to dateThe Court does not wish to refany member of its bar to its
disciplinary committee but Winot hesitate to do so shoutunsel fall short of the Court’s

expectations. Counsel should govern themselves accordingly.



Accordingly, it is hereby ORDERED:
1. Defendant’s motion for sanctions (ECF No. 16) is DENIED.
2. Defendant shall respond to Plaintiff's amied complaint (ECF No. 8) within the time

allowed under the Federal Rg of Civil Procedure.

DATED this 22nd day of August, 2013.

BY THE COURT:

/s
James K. Bredar
UnitedState<District Judge
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